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Memoranda. 

In  this  termi  William  Firth,  of  Lincolrfs'Inn,  Esquire* 
was  called  to  the  degree  of  serjeant  at  law,  and  gave  rings 
with  the  motto,  *  Ung  Roy,  ung  Loy,  ung  Foy! 


Lord  Chief  Justice  Gibbs  was  prevented  from  attend- 
ance during  the  whole  of  this  term,  on  account  of  indis- 
position. 


VOL.  I. 


1817. 


CASES  IN   HILARY  TEEM, 


Saturday, 
Jan.  25th. 

A  suret}^  in  an 
Indemnity 
bond,  may 
bring  an  action 
for  contribution 
against  his  co- 
surety, although 
he  had  given  a 
subsequent  secu- 
rity to  the  obli- 
gees, under 
which  he 
paid  the  sum 
conditioned  in 
the  bond,  with- 
out the  know- 
lege  or  consent  of 
such  co-surety.  . 


Dunn  v.  Slbe. 

This  was  an  action  of  assumpsit  on  the  common  money 
counts,  tried  before  Mr.  Justice  Parkf  at  the  sittings  at 
Guildhall  J  after  last  Michaelmas  term.  The  plaintiff  sought 
to  recover  a  proportionable  part  of  <£3000,  on  an  indem- 
nity-bond|  which  he  had  entered  into  with  the  defendant 
and  two  others,  under  the  following  circumstances.  The 
defendant's  brother,  John  Slee,  for  the  purpose  of  car- 
rying on  his  business,  as  a  wine-merchant,  had  applied  to 
Messrs.  Brown^  Hall,  and  Co.,  bankers,  at  Brighton,  to 
open  an  account  with  them,  and  they  agreed  to  accom- 
modate him  to  the  extent  of  <£3000,  provided  he  gave 
them  proper  security  to  indemnify  them  against  any  losses 
which  he  might  sustain  in  the  course  of  his  business. — 
In  consequence  of  this,  on  the  31st  o£  May,  1809,  John 
Slee  prevailed  on  the  plaintiff,  and  two  other  sureties,  to 
execute  with  him  a  joint  and  several  bond,  in  the  penal 
sum  of  .£6000,  conditioned  to  indemnify  Brown  and  Co. 
for  any  sum  of  money  they  might  advance  to  him,  not 
exceeding  <£3000,  with  a  proviso,  that  three  calendar 
months  notice,  in  writing,  should  be  given  by  them  to 
the  obligors,  before  any  action  should  be  brought  on  the 
bond.— In  July  i814.  Brown  and  Co.,  doubting  Sites 
solvency,  gave  notice  to  the  obligors,  severally,  that  th^re 
was  then  due  to  them,  from  Slee,  the  sum  of  .£3000} 
and  required  payment  in  three  months  from  the  date 
thereof. — Previous  to  this  notice,  one  of  the  co-sureties 
had  betome  bankrupt,  and  obtained  his  certificate.  In 
Deiember  1814,  the  plaintiff,  at  the  urgent  request  of 
Messrs.  Brown  and  Co.,  gave  them  a  warrant  of  attorney 
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to  confess  judgment,  with  a  defeazance  for  payment  of  1817. 
£S0O0on  the  first  of  June  1816 :— In  May  1816,  John  ^^^ 
Slee  became  bankrupt,  and  Messrs.  Brown  and  Co.  proved  v. 

under  his  commission ;  and  on  the  1  st  of  June  the  plaintiff  * 

paid  them  ^3O00,  pursuant  to  his  warrant  of  attorney, 
and  the  bond  was  thereupon  delivered  up  to  him.  There 
was  no  communication  between  the  plaintiff  and  his  co- 
sureties when  the  former  gave  his  warrant  of  attorney ; 
and  Brown  and  Co.  refused  to  give  up  the  bond,  or  re- 
lease any  of  the  parties,  until  the  money  was  actually  paid. 
The  defendant  resisted  payment  on  two  grounds;  Jirxt, 
that  an  action  by  one  co-surety  against  another  was  not 
maintainable;  and,  secondly^  that  the  warrant  of  attorney 
given  by  the  jdaintiff  was  given  in  satisfaction  and  not  in 
aid  of  the  bond,  and  that  consequently  the  defendant 
was  discharged.  The  jury  gave  a  verdict  for  the  plaintiff 
for  c£891 :  lOi :  2rf. 

Mr.  Seijt.  Lens  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  a  non-suit 
entered,  or  a  new  trial  granted.  He  said  that  this  was 
an  equitable  action,  and  that  the  plaintiff  therefore 
could  not  recover  in  point  of  law,  as  he  had  indivi- 
dually given  a  warrant  of  attorney  to  confess  a  judg- 
ment as  a  new  security,  in  which  Brown  and  Co.  had  con- 
sented to  give  him  eighteen  months  further  time  for 
payment,  and,  as  this  was  done  without  the  knowledge  of 
his  co-sureties,  he  insisted  that  the  defendant  was  dis- 
charged, the  security  having  been  changed ;  at  all  events 
the  plaintiff  had  not  paid  in  aid  of  the  original  bond  but 
under  the  judgment,  and  therefore  he  could  not  call  on 
his  co-sureties  for  contribution. 

But^  Cmiam,  The  notice  was  given  by  Brown  and 
Co.  on  the  2Sd  of  July  1814,  to  all  the  co-sureties,  who 
were  each  jointly  and  severally  liable  under  this  bond. — 
The  plaintiff  was  called  on  for  payment  of  the  whole 
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amount,  when  his  co-sureties  had  failed.  He  has  therefore 
his  action  against  the  defendant  for  contribution,  although 
Brown  and  Co»  had  given  him  further  time  for  payment. 

Rule  refused. 


Saturday, 
Jan.  S!6th. 


BfiNNETi  and  another,  v.  MoiTl. 


By  the  general ' 
Pilot  Act  (5$  (?. 
3.  c.  39.  J.  30.) 
An  owner  or 
niasterof  a  ves- 
sel is  in  no  case 
answerable  for 
an  accident,  oc- 
casioned to  ano- 
ther ship,  pro- 
vided he  has  a 
oiloton  board. — 
Nor  is  it  neces- 
cessary  to  prove, 
in  an  action 
brought 
against  such 
owner,  that  the 
injury  arose  from 
the  incompe- 
tency of  his 
pilot. 


This  was  an  action  on  the  case,  brought  to  recover  a 
compensation  for  an  injury  done  to  the  plaintiffs'  ship, 
by  the  defendant's  brig  running  foul  of  her  in  the  river 
Thames.  The  plaintiffs,  who  are  owners  of  the  ship  in 
question,  had  a  pilot  on  board,  who  observing  that  part 
of  the  Thamesy  called  the  Pool^  to  be  crowded  with  vessels, 
and  the  wind  then  blowing  up  the  river,  came  to  an  an- 
chor at  Rotherhithty  in  order  to  guard  against  any  damage 
that  might  accrue  from  his  proceeding  further.  Having 
thus  anchored,  the  defendant,  being  master  of  the  brig, 
with  a  pilot  also  on  board,  her  sails  set,  and  going 
at  the  rate  of  seven  of  eight  knots  an  hour,  came  up, 
when  she  let  go  her  anchor  in  such  a  situation,  as  on 
swinging  roimd,  to  run  foul  of  the  plaintiffs'  ship,  and 
cause  considerable  injury  to  her  hull  and  rigging. — ^The 
accident  was  attributed  to  the  inattention  of  the  defend- 
ant, who  ought  to  have  shortened  sail  and  dropped  the 
anchor  sooner. — The  cause  was  tried  before  Lord  C.  J. 
Gibbsy  at  the  adjourned  sittings,  at  Guildhally  after  last 
Michaelmas  term,  when  the  learned  judge  directed  a  non- 
suit, on  the  ground  that  the  defendant  was  not  liable, 
inasnmch  as  he  had  a  pilot  on  board  at  the  time  the 
accident  happened. 


Benwbtt- 
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Mr.  Serjt.  Best  now  moved  to  set  aside  the  non-suit,  1817. 

and  insisted  that  the  action  was  maintainable  against  the 
defendant,  as  master  of  the  brig.— That  it  was  necessary  *"""».' 
by  the  stat.  52  Ge^.  3,  r.  39,  s.  30.  {d)  for  the  defendant  ^^o^a. 
to  have  proved  more  than  merely  having  a  pilot  on 
board  {h).  He  should  have  shewn  that  the  accident 
happened  from  the  incompetency  er  incapacity  of  sudi 
pilot.  It  was  impossible  for  the  plaintifis  to  have  ascer- 
tained whether  the  defendant  had  a  pilot  on  board  his 
brig  or  not,  and  therefore  he  contended  that  the  plaintiff* 
shookl  not  have  been  non-suited. 

But»//r  Curiam^ — The  action  should  have  been  brought 
against  the  pilot,  and  not  the  master.  An  owner  or  master 
of  a  vessel  is  in  no  case  answerable  if  there  be  a  pilot  on 
board. — The  ship  was  under  the  express  control  and  ma- 
nagement of  the  pilots  During  the  time  he  was  on  board 
the  master  and  crew  were  under  his  direction.  It  did  not 
appear  that  the  pilot  was  prevented  from  doing  his  duty  by 
the  interference  of  the  defendant.  The  direction  of  the 
learned  judge  was  therefore  correct. 

Mr.  Justice  Park  observed,  that  the  name  of  the  pilot, 

against  whom  the  action  should  have  been  brought,  might 

have  been  ascertained  on  making  the  necessary  enquiry 

at  the  Trimtj-bousi  {c). 

Rule  refused* 


(o)  By  which  it  is  enacted,  'That  no  owner  or  master  of  anv 
'  i(lip  ar  yesael  shuU  be  answerable  for  any  loas  or  damage,  nor  shall 
'  any  owner  or  owners  of  any  ship  or  vessel,  or  consignee  of  goods, 

*  be  ^evented  from  recovering  any  loss  or  damage  upon  any  contract 
'  of  insurance  of  the  same,  or  upon  any  other  contract  relating  to 
'  any  ship  or  vessel,  or  any  carffo  on  board  the  same,  for  or  by  reason 
'  or  means  of  any  nnlect,  default,  incompetency,  or  incapaci^  of 

*  any  pilot  uken  on  DCMird  of  any  such  ship  or  vessel,  under  of  ici 
'  pursuance  of  any  of  the  provisions  of  that  act.* 

Qf)  No  qaestion  arose  as  to  either  of  the  piloU  having  been  duly 


(c)  Seie  CarrtUhm  t.  Sidehoiham,  4  M.  tc  S,  77 1  l»nd  tl^e  catea 
there  dted. 
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Saturday, 
Jan.  25th. 

A  broker  is  aa- 
thorised  from  a 

Sreviouscourseof 
ealine  between 
himaeif  and  his 
priacifial,  on  an 
approval  of  a 

Surchase  by  the 
itter,  to  make 
oat  a  contract 
Bote  in  his  own 
name,  without 
inserting  that  of 
his  principal ; 
and  under  such 
circumstances, 
^  does  not  violate 
'the bond  and  oath 
imposed  on  him 
by  the  regula- 
tions of  the 
city  o£  London, 
provided  he 
make  an  entry 
in  his  book  in 
the  name  of  his 
principaL 


Eemble  and  others  v.  Atkins  and  another. 

This  was  an  action  of  assumpsit,  tried  before  Mr.  Justice 
DaUas^  at  the  sittings  after  last  Michaelmas  term,  in  which 
the  plaintiffs  sought  to  recover  damages,  in  consequence 
of  a  loss  upon  the  re-sale  of  a  quantity  of  sugars  contracted 
for  as  a  purchase  by  the  plainti^,  on  account  of  the 
defendants.    The  first  count  of  the  declaration  stated. 
That  in  consideration  that  the  plaintiffi,  as  the  agents  or 
brokers  of  the  defendants,  for  a  reward  to  be  therefore  paid 
by  the  defendants  to  the  plaintiffs,  would  purchase  sugars 
for  the  defendants  at  a  reasonable  price;  the  defendants 
undertook  to  receive  and  pay  for  the  same.    It  then 
averred  that  the[plaintifl&  purchased  sugars  for  the  defend- 
ants, from  persons  of  the  name  of  Utt  and  Co.^  for  a  reason- 
able price,  which  the  defendants  were  requested  to  receive. 
Breach,  that  the  defendants  would  neither  receive  nor  pay 
for  the  same,  and  that  iif  consequence  of  a  fidl  in  the 
market-price  of  sugars  they  were  re-sold  at  a  great  loss, 
which  the  plaintiffs  were  obliged  to  pay.  The  second  count 
stated  the  consideration  to  have  been  executed,  and  that 
the  plaintifiB  had  paid  for  the  sugars  to  the  persons  of 
whom  they  had  purchased  them.    The  third  count  stated, 
that  in  consideration  that  the  plaintiffs,  at  'the  request  of 
the  defendants,  would  purchase  sugars  for  a  reasonable 
price ;  the  defendants  undertook  to  repurchase  the  same 
firom  the  plaintiffii,  and  pay  for  them  at  the  same  rate  as  the 
plaintiffs  should  buy  them .    It  then  averred  that  although 
tiie  plamtiffs  purchased  accordingly,  whereof  the  defend* 
ants  had  notice^  yet  that  the  defendants  would  neither  re- 
purchase nor  pay  for  the  same,  with  the  same  special 
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damage  as  in  the  first  count.    The  hcts  of  the  case  were  1617» 

as  follows  :-<-The  defendants,  being  in  the  habit  of  em-       ,^  "^"^ 
ploying  the  plaintiffs  as  their  brokers^  to  pm'chase  Wat  v. 

India  produce  requested  them  to  buy  the  sugars  in  Atkivs. 
questioni  they  in  consequence  applied  to  Messn^  LiH 
and  &.t  who  then  bad  the  disposal  of  them.  On  the 
SOth  Diciwibpr  J815,  Mr.  JiUnu  accompanied  by  Mr. 
Kimble^  senior,  wenc  to  a  sale-room,  where  the  sa^iplt^ 
were  deposited*  Mr.  Jtki$u  approved  of  them,  ancl 
assented  to  the  plaintiffs*  purchasing  for  his  house  in  th* 
presence  of  Mr*  Lki*  On  the  following  day,  after  the  su- 
gars had  been  examiiied,  a  bought  note  was  sent  by  the 
plaintiffs  to  th#  defendants,  in  these  terms: 

21$t  ZWMJiT,  |81f. 
Bought  for  JJm  JiUms^  Esq.,  and  Son,  of  Messrit 
£jto,andS/M/r, 

(iaourname,) 
51  hogsheads  Jtmma  sugar  '  Mt«  P«r  Fi^t  ^  ^6^- 
Dock  Tarc—NodMty.  ^homs  KemUi, Sm,  and  C$. 

This  note  was  accompanied  by  a  letter,  which  stated 
that  the  plaintiffs  had  the  contract  note  made  put  in  their 
names,  as  Sir.  Lkt,  conceiving  that  the  sugars  had  been 
sold  to  the  plaintiffs,  h^td  insisted  on  considering  them  as 
piirchasers(  and  on  that  account  had  disposed  of  them 
at  a  lowe^  price. — ^To  this  letter,  the  defendants  aq* 
^W!Bffed#  that  isUi  aqd  Co.  were  not  warranted  in  con- 
sidling  the  plaintifffs  as  buyers,  and  demanded  a  contract 
B9te  from  the  plaintiffs,  as  brokers,  in  the  name  of 
their  (the  d^endants")  houae.  On  the  fdlowing  day, 
(DtfMKiArr  22d},  the  defendants  again  wrote  to  the  plaintiffs 
to  the  following  effect: — ^  Considering  the  conduct  of 

*  LUi  and  Co.  must  proceed  firom  a  desire  to  reflect 

*  on  our  credit,  we  beg  to  know  why  they  insisted 
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18 17.  *  on  the  sugars  being  put  in  your  name.     Mr.  LiU  was 

^"^^  « present,  and  knew  that  we  were  the  buyers. — ^We  beg 

V.  '  you,  as  the  brokers  who  negotiated  this  purchase,  will 

ATKIV8.  €  j^g^g  ^Q  £,7^  and  Cb.,  that  when  the  sugars  are  weighed 
'  off,  we  will,  on  taking  off  the  interest,  pay  cash  for  them, 
*  which  will  remove  any  doubts  they  may  entertain.* — 
There  was  a  further  correspondence  between  the  plaintifis 
and  the  defendants,  in  which  the  former  insisted  that 
the  contract  note  was  correct  as  delivered,  and  the  latter 
refused  to  purchase  the  sugars,  unless  it  was  made  out 
in  their  names,  and  returned  the  contract  note  to  the 
plaintiffs.  There  was  afterwards  a  fall  in  the  market,  and 
the  plaintiffs  resold  the  sugars,  at  a  loss  of  *£S35:  I9s:  4i 
for  which  the  action  was  brought. — ^The  learned  judge 
left  it  to  the  jury  to  determine,  whether,  from  the  pre- 
vious course  of  dealing  between  the  defendants  and  the 
plaintifi^,  and  what  passed  between  them  on  the  sale  of  the 
sugars,  the  latter  had  an  authority  to  make  out  the  contract 
note,  on  the  face  of  which  they  appeared  to  be  the  buyers 
from  the  house  of  Lift  and  Co.,  instead  of  the  defendants, 
or  whether  the  plaintiffs  could  confer  such  power.  They 
found  that  the  plaintifis  were  authorised  so  to  doj  and 
gave  their  verdict  accordingly. 

The  Solicitor-General  now  moved  that  this  verdict 
should  be  set  aside^  a  new  trial  granted,  or  non-suit 
entered. — He  contended  that  the  plaintifis  were  not  au- 
thorised by  the  defendants  to  buy  the  sugars,  and  that 
as  it  appeared  on  the  contract  note  that  the  plaintifi^ 
bought  in  their  own  names,  they  must  be  considered  as 
principals,  and  that  by  re-selling  to  the  defendants,  they 
were  not  only  violating  their  duty  as  brokers,  but  acting 
contrary  to  their  bond  and  oath.  He  observed  that  brokers 
had,  at  different  periods,  been  put  under  particular  regu- 
lations. The  first  statute  was  passed  in  the  reign  of 
William^  but,  that  having  expired,  the  only  subsuting  one 


Atkins. 
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IS}  6  Ann.  r.  16,  {a).     The  court  of  aldermen  have  framed  18 17. 

their  rules  and  restrictions  according  to  the  legislatiye        r'*^^*' 

JtV  EMI  o  L  K 

regulations  of  this  statute,  and  one  of  the  first  regulations  v. 

was,  that  no  broker  should  act  in  any  other  trade. — ^It  is 
necessary  that  every  person, on  being  admitted  and  sworn 
a  broker  of  the  city  of  Lornhn^  shall  enter  into  a  bond, 
conditioned,  (among  other  things)   *  That   if  he  (the 

*  broker)  shzU  upon  every  contract,  bargain,  or  agree- 
^  ment  by  him  made,  declare  and  make  known  to  such 

*  person  or  persons,  with  whom  such#  agreement  is  made, 

*  the  name  or  names  of  his  principal  or  principals,  either 
'  buyer  or  seller,  if  thereunto  required,  and  shall  keep  a 

*  book  or  register,  and  therein  fully  and  fairly  enter  all 
^  such  contracts,  bargains  and  agreements,  within  three 

*  days  at  the  farthest,  after  making  thereof,  together 
'  with  the  names  of  the  respective  principals  for  whom  he 

*  buys  or  sells,  and  shall,  upon  demand  made^  by  either 
^  of  the  parties,  produce  and  shew  such  entry  to  them ; 
'  and  shall  not  directly  or  indirectly  by  himself,  or  any 
'  other,  deal  for  himself,  or  any  other  broker,  in  buy- 
'  ing  any  goods,  wares,  or  merchandize,  to  barter  or  sell 
'  again  upon  his  own  account,  or  for  his  own  or  any 
'  other  broker's  benefit  or  advantage,  or  make  any  gain 

<  or  profit,  or  buying  or  selling  any  goods  over  and  above 

<  the  usual  brokagis ;  then  the  bond  shall  be  void.'  The 
oath  has  merely  reference  to  the  general  regulations,  as 
contained  in  the  condition  of  the  bond,  and  settled  by  the 
court  of  aldermen. — ^The  great  object  of  these  regulations, 
is  to  prevent  brokers  from  participating  in  any  profit  them- 

(a)  By  section  4  it  is  enacted,  *  That  from  and  after  the  determina- 

<  tion  of  that  session  of  parliament,  all  persons  that  should  act  as 

<  brokers  within  the  city  of  London,  and  Kberties  thereof,  should 
'  from  time  to  time  be  admitted  so  to  do^  by  the  court  of  mayor  and 
'  aldermdi  of  the  said  city,  for  the  time  bemg,  under  such  restric- 
'  tioot  aiod  liniitatioQS,  for  their  honest  and  good  behaviour,  as  that 
'  court  should  think  fit  and  reasonable.* 


10  CASES  IH  UII^ART  TBR¥f 

161 7.         selveS}  and  thus  induce  them  to  consider  solely  the 
W^  interest  of  their  employers.    A  broker  need  not  declare 

V.  his  principal,  unless  required  so  to  do ;  but  the  name  of 

Atkivs.  gy^  principal  must  be  entered  in  bis  book* — [Mr. 
Justice  Dallas. — The  question  was  whether  the  plaintiffs^ 
as  brokers,  were  authorised  by  the  defendants  to  make  a 
contract  in  their  own  name^  and  the  jury  found  that  they 
had  a  direct  authority.]  They  found  a  general  verdict  that 
the  plaihtifis  were  authorised.  The  defendants  could  not 
authorise  the  plain|ifis  to  violate  their  duty  as  brokers. 
They  could  not  make  them  buyers  on  their  ovm  account. 
[Mr*  Justice  Dallas,  The  plaintiffs  were  the  agents  of  the 
defendants,  and  therefore  did  not  purchase  on  their  own 
account.]  If  a  broker  enters  one  contract  in  his  book, 
and  delivers  a  note  different  from  such  entry,  the  parties 
are  not  bound  thereby.  The  plaintifis  entered  the  trans- 
action in  their  book,  as  a  contract  made  with  Littj 
and  Co.f  as  principals,  on  the  one  side,  and  the  de- 
fendants, as  principals  on  the  other.  The  first  count  of 
the  declaration  treats  this  contract  as  a  purchase  made  by 
the  plaintifis  as  brokers*  Can  a  tn-oker  purchase  in  his 
own  name  ?  He  is  prohibited  by  the  regulations.  If  he 
does,  he  is  liable  to  the  purchase.  If  the  plaintiffi  were 
Mtitled  to  recover  from  the  defendants;  LUt  and  Co. 
mght  bring  an  action  against  the  plaintifii  for  goods  sold 
and  delivered^  They  must,  therefore,  be  liable  on  their 
own  account  as  purchasers.  If  the  plaintiffs  had  bought 
vnder  a  del  crsdere  commission,  the  defendants  would  be 
liable  to  LUt  and  Co.  \  but  they  were  not  the  purchasers 
from  Litt  and  C^.,  and  as  the  plaintifi^  had  purchased 
without  the  authority,  or  in  the  names  of  the  defendants, 
the  verdict  must  be  set  aside. 

Mr.  Justice  Dajulas. — In  this  case  the  question  went  to 
the  jury,  upon  the  point,  whether  the  bouse  of  Jtkins  and 


KEMBLt 
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Co.  had  authorised  Kembb  and  Co.  to  make  the  contract  1817. 

in  their  own  name^  as  being  under  the  employment  of  the 

house  of  AtUns  and  Co.    The  general  duty  of  a  broker,  in 

cases  where  no  authority  is  given^  does  not  furnish  a  rule        Atkins 

where  such  duty  is  dispensed  with  by  the  conduct  of  the 

parties.  What  were  the  fiurtsPAmi/r  and  C0.,  being  about 

to  purdiase  sugars,  at  the  request  of  Atkins  and  Co.y  \s^ 

formed  them,  that  Messrs.  Utt  and  Co.  had  sugars  to  dis* 

pose  of  which  would  suit  them.    Mr.  AtUms  met  Mr. 

KemMe  for  the  purpose  of  examining  the  sugars,  when  an 

equivocal  con^iersatioa  took  place,  and  on  that  conrersa- 

tion  the  question  went  to  the  jury,  whether  Mr.  Atkins  had 

authorised  Messrs.  JCnwMf  to  make  the  contract  in  their  own 

name,  and  they  found  that  they  had  authority  so  to  do. — 

It  has  been  contended  that  KembU  and  Co.  have  violated 

their  bond,  by  which  they  were  obliged  to  disclose  the 

names  of  their  principals.    They  have  folly  complied  with 

the  terms  of  that  bond.    All  the  parties  knew  the  situation 

in  which  the  plaintifis  stood.    Litt  and  Co.  knew  that 

they  were  employed  by  Atkins^  and  the  latter  was  folly 

apinised  that  the  sugars  were  purchased  for  his  house. — 

Messrs.  JCnnMr  and  C9.  were  also  required  to  make  an  entry 

in  their  book,  declaring  the  names  of  the  buyer  and  seller. 

This  entry  was  truly  made.    Then,  £uther,  they  were 

neither  to  buy  or  sell  for  themselves ;  most  undoid>tedly 

they  were  not  to  sell  property  that  might  belong  to  them 

in  the  character  of  brokers ;  but  this  was  a  sale  of  goods 

belonging  to  Messrs.  Atkins.    It  has  been  found  by  the 

jury,  that  Messrs.  KaaUe  were  authorized  to  buy  in  their 

own  namct  for  Messrs.  ^/itiii/i  and  therefore,  without 

going  into  the  question,  whether  the  contract  would  be 

void  under  dxBEerent  drcumstances,  their  verdict  is  co»- 

^bsive,  and,  consequently!  there  is  no  ground  for  this 


Atkins. 
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1817-  Mr.  Justice  Park. — ^The  great  cause  of  complaint 

Kkmble        against  brokers,  is  their  dealing  as  general  merchants- — 
V.  The  parties  in  this  cause  knew  every  step  of  the  trans- 

action. KembU  tells  L'ttt  that  he  has  purchased  for  AtkinSf 
and  Atkins  accordingly  examines  and  approves  the  sugars. 
The  contract  is  made  out  in  the  numeol KemHe  and  Co,, 
by  the  express  desire  of  Mr.  Liit,  and  as  the  former  do  not 
profit  by  its  being  so  made  out,  they  do  not  h\l  within^the 
terms  of  the  bond.  The  jury  have  found  that  the  con- 
tract was  made  with  the  consent  of  all  the  parties.  I 
think,  therefore,  no  ground  has  been  stated  to  induce  us 
to  disturb  this  verdict. 

Mr.  Justice  Burrough  concurred. 

Rule  refused* 


jg|^"  2*^'  ZwiN GBR  and  another  v.  Samuda. 

The  warrants  of  Trover  for  thirty  casks  of  coffee.-— This  cause  was  tried 

i>ocifc  Compat^    before  Mr.  Justice  Pari,  at  the  adjourned  sittings  after  last 

are  equally  nc-     Michoelmas  term,  when  the  jury  found  a  verdict  for  the 

of  lading,  and,      plaintiffs. — ^The  defendant  is  a  broker,  and  employed  by 

S  a"^27rf?      merchants  in  the  buying  and  selling  of  West  India  produce. 

considcration.arc  The  plsdntiffs  are  merchants,  and  purchased  the  cofiees 

\tvxio  a^eUvery  under  the  following  circumstances.     When  ships  have 

of  the  goods  in     arrived  from  the  West  Indies  and  deposited  their  cargoes 

warehouses.—      in  the  warehouses  of  the  West  India  Dock  Coffipanj^  the 

Thereforcjwhere  person  to  whom  the  goods  belong  is  entitled  to  receive 

tained  warrants' 

from  B.,  by  a  fraudulent  payment,  and  had  sent  them  into  the  maiket^  where  they 
were  purchased  by  the  brokers  of  A.,  who  paid  for  the  goods,  on  the  receipt  of  Uie 
warrants: — Held,  that  A,  might  maintain  an  action  of  trorer  against  B.,  as  the  trans* 
fer  of  the  warrants  by  his  broker  was  a  constructive  delivery  of  the  goodsj  so  aa  to  de- 
feat B.*t  light  of  stopping  them  in  transitu. 
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from  the  company  a  warrant,  of  which  the  following  is  a  1817. 

copy:  ^  ^-v^ 

ZWINOBK 

Warrant  (a).  Ship's  Rotation  N©  32.  Samud  a. 

West  India  Dock  Warehouse,  N'*  8. 

Weighed  the  following  5  casksy  lot  29,  of  coffee.  Im- 
ported by  the  ship  Trent,  czptTan  Longbottomy  from  Surinam. 
Entered  by  H.  Moses  and  Son,  on  the  25tb  day  of  Marcby 
1816.  Warehouse  rent  commences  on  the  26tb  day  of 
June,  1816. 

-  Weighing-book,  1  Dated  1816. 

Letter        Folio     3     Clerk  Captain  N^  8. 

London,  181     . 
Deliyer  the  above-mentioned  goods  to  ,  or  order, 

No    . 

Examined  and  entered  the  day  of  1 81     • 

London,         181    • 
The  above-mentioned  goods  to  or  order. 


N.  B*  This  order  must  be  presented  at  the  West  India 
Doch'bousey  and  all  charges  are  to  be  paid  before  the 
goods  are  taken  away. 

The  coffees,  in  question,  were  imported  by  H.  Moses 
and  Son,  in  the  ship  Trent,  from  Surinam,  and  entered  at 
the  Custom-house,  in  their  own  names,  and  the  above  is  a 
copy  of  one  of  six  warrants,  containing  five  casks  each^ 
given  to  Moses  and  Son,  by  the  Dock  Company,  shewing- 
that  thirty  casks  were  thus  entered  in  their  names. — 
Those  warrants  having  passed  through  the  hands  of  the 
persons  mentioned  in  the  order  for  delivery,  were  ulti- 
OMtely  purchased  by  a  Mr.  Roebuck  of  Messrs.  — - — ,  who 
directed  them  to  make  the  thirty  casks  deliverable  to 

(a)  These  warrants  are  printed  wiih  blanks  for  the  quanliiy  of 
goods,  name  of  ship,  &c.  The  part  in  italict  is  filled  up  to  meet 
tht  circumitances  ot  this  case. 
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16i}r.  Daoid  Samudaf  a  younger  brother  of  the  defendant*— - 

i^y^  »j»jjg  coffees  in  these  six  warrants,  being  thus  made  deli- 

ZWINGER  ,,  TA.fft  fit  .11 

tf.  verable  to  David  Samuaa,  he  became  entitled  to  nave 

Samuda.  them  transferred  into  his  own  name,  and  applied  to  the 
Dock-Company  for  that  purpose,  who,  upon  having  the 
six  warrants,  delivered  up  to  them,  issued  a  new  set  of 
warrants  in  a  different  form,  and  of  one  of  which  the 
following  is  a  copy: 

Rotation  N^  of  Order,  660. 
Warrant  of  transfer.  Ship's  Rotadon  N®  38. 

West  India  Dock  Warehouse,  N®  8. 

I  certify  that  the  following  5  cash,  lot  29,  oi  coffee ^ 
imported  by  the  ship  Trent,  Captain  Longboiiom,  from 
Surinam,  entered  by  H.  Moses  and  Son,  on  the  25th  day 
at  March  1816,  have  been  transferred  in  the  books  of 
the  warehouse  into  the  name  of  David  Samuda, 

Rent  and  charges  paid  to  the  26th  day  of  June  1816^ 
inclusive. 
Weiffhins-book.    7     .r^       ,    ,  .    -- 

Leiler%0,fol.l64.}    Dated  the  11th  >Af  1816. 

Ent^  Clerk  Captain  N**  8. 

London,  181     • 

Deliver  the  above-mentioned  goods  to  Mr.  jfi^  Samuda, 
or  order. 

N^    •  David  Samuda. 

Examined  and  entered  the  day  of        1816. 

London,  iQth  August  1816. 
The  above-mentioned  goods  to  H.  Coombe  and  Co.,  or 
order.  A^  Samuda. 

N.  A— This  order  must  be  presented  at  the  West  India 
Dock^ouse,  and  all  charges  are  to  be  paid  before  the 
goods  are  taken  away. 

Every  new  purchaser  may,  upon  giving  up  the  warrants 
handed  over  to  him^  have  the  goods  transferred  into  his 
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own  namey  atxi  new  warrants  granted  to  him  upon  pay-         181 7*      * 
ing  the  rent  and  other  charges  upon  the  goods,  together      „  ^^^^^ 
with  the  sum  of  one  shilling  for  every  warrant  of  transfer*  o. 

The  defendant  having  been  in  the  habit  of  dealing  with  Samupa. 
RfiibHckf  accommodated  him  with  money  to  pay  for  the 
Goffees,he  being  unable todo so ;  they  werethen transferred 
into  the  name  of  defendant's  brother,  David  Samuda^  as  his 
agenty  who,  on  the  iSth  of  June  18 16,  procured  the  new 
warrants,  as  before  stated.  On  the  1 6th  of  August,  Roe^ 
buck  told  die  defendant^  that  he  had  sold  the  thirty  casks 
of  coffee,  and  requested  him  to  deliver  up  the  transfer 
vnurants  upon  his^  RoibucVt,  giving  him  his  check  for 
the  amount  of  the  coffees,  crossed  with  the  names  of 
Hoare  and  Co.f  who  were  the  defendant's  bankers;  Roebuck 
being  in  embarrassed  circumstanceS|  the  defendant  refused 
to  accept  the  check  as  payment,  and  demanded  cash.— 
Roekuck  thenshewedthedefondant  aquantity  of  banknotes^ 
which  he  said  he  was  then  about  to  send  to  his  bankers,  and 
requested  him  to  take  am^er  check,  not  crossed,  which 
vrould  be  duly  paid  on  being  presented ;  the  defendant^ 
not  doubting  Ro^ucVs  statement,  received  the  last  check 
as  payment,  and  delivered  up  the  warrants.  The  check, 
on  being  presented  at  the  bankers,  was  refused  payment* 
The  defendant,  on  discovering  the  fraudulent  conduct'of 
Roebuck,  applied  at  the  Wut-InduHDock'^ffici,  to  prevent  ft 
transfer  of  the  warrants,  in  case  they  should  be  presented^ 
and  on  the  17th  August,  delivered  a  letter  to  the  proper 
officer,  giving  him  a  formal  notice,  stating  the  circum- 
stances of  the  transaction,  and  forbidding  the  transfer  of 
the  cofi*ee8  to  any  person  that  might  apply  for  them.— • 
Soon  after  this  notice,  the  Dock-Company  granted  fresh 
warrants,  (duplicates  of  those  which  Roebuck  had  frau- 
dulently obtained)  in  the  name  of  David  Samuda,  who 
afterwards  transferred  them  to  the  defendant.  Roebuck 
having  received  the  warrants  from  the  defendant^  on  the 
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1B17.  ^^^^  August,  sent  them  into  the  market  on  the  same  day, 

^^^  through  the  medium  of  the  plaintiflTs  brokers,  who  were 

ZwiwoER  p^jj  £qj.  ^j^g  coflFees  on  receiving  the  warrants.  On  the 
Samuda.  following  day  the  brokers  paid  over  the  money  for  which 
the  coffees  were  sold,  to  Ro^buck^^YiO  thereupon  absconded. 
The  plaintiffs .  having  been  made  acquainted  with  this 
circumstance,  on  the  19th,  went  to  the  Dock-house,  to 
have  the  coffees  transferred  into  their  own  names,  but 
found  the  transfer  had  been  previously  stopped  by  the 
defendant.  On  the  following  'day  they  had  a  conference 
¥rith  the  Dock  Company  Directors,  and  requested  them 
to  transfer  the  coffees  into  their  hands,  offering  them  any 
security  they  might  require.  The  Company  said  that 
the  defendant  wa$  the  only  person  entitled  to  the  coffees, 
and  that  they  would  grant  fresh  warrants  to  no  one  but 
him.  The  defendant,  in  due  course,  received  new  war- 
rants, upon  giving  an  indemnity.  Th^  plaintiffs,  finding 
they  could  not  obtain  the  coffees  they  had  purchased 
from  Roebuck,  through  the  medium  of  their  brokers,  who 
had  been  paid  for  the  same,  brought  their  action  against 
the  defendant  for  the  recovery  of  them.  The  question 
went  to  the  jury,  whether  there  had  been  such  an  actual 
or  constructive  delivery  of  the  coffees  to  the  plaintiffs,  as 
entitled  them  to  recover.  They  determined  in  the  af- 
firmative, and  gave  their  verdict  accordingly 

Mr.  Serjt.  Best  now  moved  to  set  aside  the  verdict,  and 
have  a  new  trial  granted,  or  the  damages  reduced.  He  con- 
tended that  the  Dock  warrants  were  not  negotiable  instru- 
ments, and  that  the  mere  transfer  of  these  warrants  did  not 
pass  the  property  to  the  plaintiffs.  Roebuck  had  no  pro- 
perty in  the  sugars,  but  as  trustee  for  the  defendant.  They 
were  sold  to  the  plaintiffs  for  prompt  payment.  Roebuck 
d^  not  receive  the  money  for  the  coffees  from  the  plaintiffs 
brokers,  until  the  17th  August,  and  on  the  l6th  they  were 
undoubtedly  the  property  of  the  defendant.    He  dis- 
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tinguished  tlus  from  llarman  v.  Anderson  (/i),  and  Hurry  ▼.  181  Jf. 

Mangles  (i),  as  in  those  cases  there  had  been  an  executed       Zwikgir 
delivery*  and  the  eoods  were  in  the  possession  of  the  pur-  ^» 

chasers  by  transfer.  Here,  the  dehvery  was  executory^  and 
it  was  necessary  that  something  more  should  be  done. 
The  delivery  of  the  warrants  to  the  plaintiffs  was  insuffi- 
cient to  transfer  the  right  of  property  in  the  goods.  These 
warrants  should  have  been  delivered  to  the  warehouse- 
keeper,  or  the  person  in  possession  of  the  goods,  and  the 
delivery  would  not  be  complete  until  the  sugars  had  been 
paid  for.  [Mr.  Justice  Dal/as. — The  plaintiff^  had  paid 
for  these  goods,  and  received  the  delivery  warrants,  which, 
according  to  the  case  of  Harmon  v.  Anderson,  is  equiva- 
lent to  a  delivery^  without  a  transfer  being  made  in  the 
Company's  books.  The  defendant  trusted  Roebuck.'] — 
These  warrants  were  not  to  be  construed  as  similar  instru- 
ments to  bills  oflaiUng,  as  the  latter  are  made  transferable 
by  the  custom  of  merchants.  In  support  of  this  proposition 
he  cited  Liciiamw  v.  A[ason{c).  Here,  there  had  been  no 
custom  to  warrant  such  a  construction ;  and  the  distinction 
between  bilk  of  lading  and  instruments  of  this  nature 
was  most  ably  laid  down  by  Mr.  Justice  Buller,  in 
CaUwa/l  V.  Ba/l  (d).  The  delivery  of  these  warrants  can- 
not amount  to  a  delivery  of  the  property. — [Mr.  Justice 
Burrougb. — Suppose  the  coffees  had  been  in  the  posses* 
sion  of  the  defendant,  a  payment  to  Roebuck  would  have 
been  equivalent  to  a  payment  to  the  defendant.] — Roebuck 
having  obtained  the  delivery  warrants  from  the  defendant 
by  fraud,  nothing  could  pass  by  them,  and  the  contract 
between  them  was  thereby  determined.  The  defendant 
had  nothing  to  do  with  the  contract  between  the  plaintiffs 


(«)  f  Camp.  243. (I)  I  Camp,  458. (c)  5  T,  R.  6S5, 

(AlT.R.9\G. 

YOL.  I.  C 


Samuda. 
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1817-  and  Roebuck    They  ought  not  to  have  delayed  their 

^wnrcER       payment  to  Roebuck  until  the  Hth  of  August;  by  so  doing 
V.  they  trusted  to  him,  and  the  fraud  was  detected  on  the 

Iflth,  when  the  coffees  were  the  property  of  the  defend- 
ant .  As  to  the  reduction  of  damages,  he  observed,  that 
the  demand  and  refusal  of  the  coffees  having  taken  place 
in  August  J  the  action  of  trover  was  then  maintainable. — 
The  jury  had  given  a  verdict  for  .£^586,  as  being  the  value 
of  the  coffees  in  the  month  of  November^  when  in  August 
the  market-price  would  have  only  amounted  to  «£523. 

Mr.  Justice  Dallas. — I  am  of  opinion  that,  under  the 
circumstances  of  this  case,  no  new  trial  should  be  granted. 
The  defendant  induced  Roebuck  to  commit  a  fraud  by 
hazarding  the  delivery  warrants  in  his  hands.  The  ques- 
tion is,  whether  the  property  passed  by  these  warVants. — 
If  it  did  not,  the  most  serious  inconvenience  would  be  pro- 
duced. The  best  evidence  to  prove  the  affirmative,  is  the 
existence  of  an  usage  since  the  formation  and  establish- 
ment  of  the  Docks. — Now,  merchants  who  are  in  the  habit 
of  negociating  those  documents,  have  proved  that  the  pro- 
perty pass^  by  them;  and  that  this  practice  has  been  pro- 
ductive of  no  ill  effects. — In  this  case,  the  delivery  warrants 
passed  to  the  plainAffs  for  a  valuable  consideration.  The 
Dnk-Company  do  not  claim  a  lien  on  the  coffees,  the 
question  is  wholly  between  the  defendants  and  Roebuck, 
and  the  plaintiffs  therefore  are  entitled  to  recover. 

Mr.  Justice  Park.  lam  of  the  same  opinion. — ^Thls  case 
depends  on  its  own  circumstances. — What  are  the  £icts  } 
Because  the  plaintiffs  cannot  have  an  actual  delivery  of 
the  coffees,  they  take  a  symbolical  delivery.  Roebuck 
having  these  warrants,  the  plaintiffs  purchase  the  goods, 
considering  the  possession  of  the  warrants  as  equivalent 
to  a  delivery  of  the  property.  No  distinction  can  be  drawn 
between  this  case  and  that  of  Harman  v.  Anderson.  As 
to  the  custom,  it  has  been  proved,  that  a  delivery  of  the 
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warrants  operates  invariably  as  a  8u£Bcient  transfer  of  the  1817. 

property,  and  the  usage  of  a  few  years  is  sufficient  to       Zwnfaia 
establish  such  a  custom.  v. 

Mr.  Justice  BuRROUOH. — Custom  is  entirely  out  of  the  amoda. 
-case. — Usage  has  experienced  no  inconvenience  by  this 
mode  of  transferring  property.  The  defendant  himself 
has  created  all  these  difficulties.  This  was  a  contract  be- 
tween the  plaintifis  and  Roebuch^  to  whom  the  money  had 
been  koni  fide^xA*  It  is  immaterial  whether  such  pay- 
ment was  made  before  the  I'Yth  of  August  or  not.  The  de- 
fendant therffort  must  look  to  Roebuck  for  an  indemnity. 

Rule  revised. 


Mill  v.  Pollon.  Janfssih. 

1'h  J2  plaintiff  declared  in  tfXi«/w/ii/  against  the  defendant,  J"^]*/ rewc 
as  jfirviving  partner  of  Lenvis  Evans^  on  the  common  in  the  ICtfigs 
money  counts.    Plea,  that  the  plaintiff,  in  Trinity  term,  56  ^fficfci/t  to  °^' 
G.  3,  impleaded  the  defendant  as  such  surviving  partner  f^^  ^h«t  a 
in  the  Court  of  our  Lord  the  King^  before  the  King  himself  i^co\xr^  in^hc 
in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  £^'''i^'**t, 
the  damage  <fthe  defendant  as  such  surviving  partner  ofof 250,  words  apply  only 
on  occasion  of  not  performing  the  same  identical  promises  ^jj^^  ^pj^^ 
and  undertakings  in  th^  declaration  mentioned  ;  and  that  and  cannot  be 
such  proceedings  were  thereupon  had  in  the  said  court  of  JiJ*nd\'o  the*(Wf 
eur  said  Lord  the  King^  before  the  King  himself;  that  the  (*/ King*  $  Bench. 
plaintiff  in  that  same  Trinity  term,  by  the  consideration  and 
judgment  of  the  said  Court  of  the  Bench ^  recovered  against 
the  defendant,  as  such  surviving  partner  in  that p/ea,  £250 
for  his  damages  which  he  had  sustained,  by  occasion  of  the 
not  performing  the  said  promises  and  undertakings  in  the 
declaration  mentioned,  whereof  the  defendant  Was  con* 
Yicted,  as  by  the  record  and  proceedings  thereof  still  rt- 

c  2 


POLLON. 
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H)17.  maining  in  the  said  court  of  our  said  Lord  the  King»  hffare 

^Tj^  the  King  at  Westminster  i^esMd^  more  fully  appears;  and 

9.  vrhich  said  judgment  is  still  in  full  force,  &c.  And  this»  &c. 

Wherefore,  &c.— Special  demurrer  thereto,  that  the  de- 
fendant had  pleaded  a  plea  of  asupposed  judgment  recover- 
ed by  the  pbintiffin  the  court  of  our  Lord  the  King,  before 
the  King  himself  at  Westminster^  against  the  defendant  for 
not  performing  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  yet  the  defendant  hath 
not  shewn  or  alleged  that  the  plaintiff*  recovered  any  da- 
mages against  the  defendant  by  that  judgment.  And  that 
the  defendant  had  by  his  plea  stated  and  alleged  that  the 
plaintiff  impleaded  the  defendant  in  the  said  supposed 
suit  in  the  said  court  of  our  said  Lord  the  King,  before 
the  King  himself,  in  a  certain  plea  of  trespass  on  the  case 
upon  promises  to  the  damage  of  the  defendant  as  such 
surviving  partner.  And  that  the  supposed  recovery  in 
the  plea  mentioned  was  not  warranted  by  the  supposed 
proceedings  therein  mentioned  and  set  forth.  The  de- 
fendant joined  in  demurrer. 

Mr.  Serjt.  Lens  in  support  of  the  demurrer  contended 
First f  that  it  appeared  by  the  plea  that  the  damage  accrued 
to  the  defendant  as  surviving  partner,  whereas  it  should 
have  been  stated  to  have  been  to  the  damage  of  the 
plaintiff.  Secondly^  that  by  the  consideration  and  judg- 
ment of  the  court  of  the  Benci,  the  court  of  Common 
Pleas  must  be  intended.  He  cited  2  Jnst.  21,  4  Inst.  99, 
and  Magna  Cbarta  c.  11,  to  shew  that  the  court  of 
Common  Pleas  was  commonly  called  the  Common  Bench  or 
the  Bench. 

Mr.  Serjt.  Blosset,  contrh^  insisted  that  the  first  objection 
was  ineffectual,  because  it  must  now  be  presumed  that  such 
mistake  was  in  the  declaration  in  the  former  action,  and 
not  having  been  taken  advantage  of  either  by  demurrer  or 
by  writ  of  error>  and  it  being  alleged  in  this  plea  that  the 
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plaint^  did  recbver  «£250  for  his  damages,  it  is  sufficient  1917. 


to  infer  that  the  proceedings  were  regular,  and  that  such 
jiudgment  would  still  remain  in  force  although  the  de-  v. 

daration  were  bad.    As  to  the  second^  he  relied  on  the      f^^^^o^- 
case  of  Itf^  V.  Tsylar  (a),  as  being  undistinguishable 
from  the  present,  where  Lord  ElUnborougA  said,  the 
words  court  of  the  Biftti,  might  be  equivocal,  and  that  ^ 
the  court  e(  Commm  Pleas  was  designated  by  the  local 
appellation  of  •*  zt  Wistmnsttr'* 

But,^  Curiam. — ^The  court  of  KingU  Bench  has  never 
been  known  by  the  style  of  Court  of  the  Bench.  The 
placitum  of  the  record,  is  in  that  court  before  the  King 
himself,  in  this,  before  the  Lord  Chief  Justice.  This 
is  certainly  an  ambiguous  plea. 

Judgment  for  the  plaintiff. 

yr 

(a)  3  JIf.  &  S.  l66.--See  alio  Renaldi  v.  Smith,  2  Marsh,  S68. 


Tutsday, 
Benson  v.  Schneider  and  another.  '^■"-  *®'^* 

This  was  an  action,  of  assumpsit  brought  by  the  plaintiff  charter' wrty  of 

as  owner  of  a  vessel,  called  the  Canada,  to  Recover  from  "f fcjg*?^n>«o^ 

'  '  the  freighters 

the  defendants  as  freighters  of  that  vessel  the  amount  covenanted  to 

of  damages  alleged  to  have  been  sustained  in  consequence  [hi^p  afnU  wgo, 

of  the  defendants  having  omitted  to  load  a  full  cargo  connisting  of 

under  the  stipulations  of  a  charter  party,  dated  the  9th  fi^e,  or  other 

day  of  Jauuarj  1815,  by  which  it  was  acreed  between  goodi,  on  which 
•^  separate  rates  of 

the  plaintifis  and   the  defendants,   *^  That  the  Canada  freight  were  to 

should  proceed  from   London  to   Charleston^  and    there  Jj^a^i^^^^^'* 
load  from  the  factors  of  the  freighters  a  full  cargo  of  duty  of  such 
cotton-wool,  rice,  or  other  goods,  and  being  so  loaded  jj^i|  Moped 

goods  according 
•to  the  coatpn  of  the  country  fiom  whence  they  were  imported,  although  the  shippers 
were  put  to  an  ezpeoce  by  so  doing,  and  such  shipment  would  exceed  the  stipulations 
eoQUmcd  lu  the  charter  partjr. 
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1817.         should  proceed  to  Cork  or  Livirpool^zskA  thence  if  required 

„  ^^^  to  certain  other  ports  therein  mentioned,  and  there  de- 

Bbvson  ^ 

v.  liver  her  cargo  on  being  paid  freight  for  cotton-wool,  m 

ScHKEiDER.  round'bales,  at  9,id.  per  pound,  for  cotton-wool  in  square 
or  compressed  bales,  2{d.  per  pound  net,  and  for  rice,  j£l 
per  ton  net,  as  far  as  150  tons.  That  on  the  arrival  of  the 
ship  offCbarlestonriar^  the  master  should  give  notice  to  the 
agents  of  the  freighters,  and  if  required  by  them,  in  writ- 
ing, he  was  to  proceed  to  New  Orleans ,  and  ther^  to  load 
from  the  factors  of  the  freighters  at  that  port^  a  full  cargo 
of  cotton-wool,  or  other  goods  as  beforementioned,  subject 
in  all  respects  to  the  same  conditions  as  if  the  ship  loaded 
at  Charleston^  excepting,  that  in  the  latter  case,  the  fol- 
lowing rates  of  freight  were  to  be  paid,  v't%.  for  cotton- 
wool, in  round  bales,  2d.  per  pound ;  for  cotton>wool  in 
square,  or  compressed  bales,  2{J.  per  pound  net,  and  for 
rice  j^8: «/.  per  ton,  net,  as  far  as  150  tons." — The  decla- 
ration alleged  that  the  vessel  set  sail,  and  having  arrived 
off  Charlestcn-^/ar^the  master  gave  notice  to  the  defendant's 
agents,  who  ordered  him  to  proceed  to  New  Orleans, 
where  he  arrived,  and  was  ready  to  load  on  board  the 
vessel  from  the  defendant's  factors,  a  full  cargo  of  cotton- 
wool, &c.  according  to  the  terms  of  the  charter  party, 
and  assigned  for  breaches, ^rj/,  that  neither  the  defend- 
ants, or  their  agents,  yould  provide  a  full  and  complete 
(Cargo  of  cotton-wool^  &c.;  but  dispatched  the  ship  with 
a  small  and  insufficient  cargo,  and,  secondly,  that  part  of 
the  freight  was  unpaid,  contrary  to  the  stipulations  of  the 
charter  party. — ^There  were  two  other  counts  for  the 
hire  of  the  vessel,  and  the  common  money  counts. — ^The 
defendants  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Justice  Burrougb 
at  the  sittings  after  last  Michaelmas  term,  it  was  proved 
that  the  mode  of  compressing  bales  of  cottoi^  at  New 
Orleans  was  different  from  that  at  Charle^,  as  at  thf 
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fermer  pbce  they  were  recompressed  by  machines  erected 
on  the  flhojpe  for  that  purpose.  That  the  owner  of  the 
cotton  paid  the  expences  of  carrying  it  in  compressed 
bales  to  the  machines^  and  that  the  recompression  was  at 
the  ezpence  of  the  shippers.  That  the  captain  bad  r^ 
ceived  on  beard  170  bales  in  a  compressed  state,  and  had 
refused  to  ship  the  remainder,  unless  they  were  recom* 
pressed^  That  if  the  cotton  had  been  put  on  board  in 
square  compressed  bales,  the  cargo  would  have  been  suffi- 
cient. The  vessel  had  been  surveyed,  when  it  appeared 
that  there  was  a  deficiency  of  170  bales,  for  the  dead 
freight  of  which  the  action  was  brought.  The  learned 
judge  was  of  opinion  that  it  was  the  duty  of  the  defend* 
ant's  agents  to  have  shipped  a  full  cargo  of  recompressed 
cotton,  and  the  jury  gave  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Lens  now  moved  that  a  new  trial  might  be 
granted,  a  nonsuit  entered,  or  the  damages  reduced. — He 
stated  that  the  only  question  was,  whether  from  the 
terms  of  the  charter-party  there  had  been  a  full  and 
complete  cargo  shipped  on  board  the  Canada.  He  insisted 
that  the  charter-party  having  expressly  stipulated  for  the 
loadingof  round,  or  square  or  compressed  bales,  no  custom 
could  be  admitted  or  superadded  to  compel  the  loading 
of  recompressed  bales.  The  defendants  have  shipped  a  full 
and  complete  cargo  of  compressed  bales,  and  thereby  suf- 
ficiently complied  with  the  terms  of  the  charter-party. 
All  cotton  is  shipped  in  round  or  square  bales;  the  round 
bales  are  not  compressed, — the  square  bales  are  shipped 
by  the  growers  in  a  compressed  state  at  CharlisUnj  but 
at  New  Orleans  are  re*compressed  at  the  expence  of  the 
shippers*.  As  therefore  the  captain  had  received  a  quan- 
tity of  square  compressed  bales  on  board  at  New  Or/eam, 
without  being  recompressed,  he  contended  that  the  de- 
fendants were  not  liable. 

But,%^  Curiam. — ^Where  a  vessel  is  chartered  to  take 


1817. 
Bbvsov 

'V. 
ScHNIIOtK. 
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1817*         on  board  a  full  and  complete  cargo  of  cotton-wools,  it 
"^■^  has  been  an  invariable  custom,  at  New  Orleans^  to  re- 

V.  compress  the  bales.—- The  description  of  the  bales,  in  the 

SciuiBiDER.  xharter-porty,  only  distinguishes  the  difierence  of  the 
prices  in  those  which  are  round  and  those  which  are 
compressed.  The  contract  is,  that  the  ship  shall  have  a 
fall  cargo  of  cotton- wool,  and  as  by  means  of  recompres- 
sion, she  might  have  taken  a  greater  quantity  on  board, 
the  defendants  have  not  complied  with  the  terms  of  the 

charter-party. 

Hule  refused. 


J^'^^IV  Byland  and  wife  v.  Ki  n o. 

Jan.  3 1st. 

An  affidavit  of  The  defendant,  in  this  case,  was  held  to  bail  on  the 

fefeUam  if  it'  ^oWo^^i"?   'affidavit     of   debt.->*«    Naylor,    of    8tc, 

debtcfl  to  plain-  maketh  oath  and  saith,  that  John  King  is  justly  and  truly 

tiffs  in  the  sum  .,,,        r        -     r^  n  ,      ,        i«»ff^ 

of  jeaooo,  for  indebted  to  rranas,  Count  Byland^  and  Isabella,  Countess 

principal  and       Byland,  his  wife,  in  the  sum  of  ^3000,  for  principal  and 
tnteresi  due  on  a    .  '         r         r 

bond,  issuffi-       mterest,  due  on  a  bond,  bearing  date  the  7th  day  of 

Srsuch  bonT    -^'^'^'"*^^  ^810,  and  made  and  entered  into  by  the  said 

is  conditioned       John  King,  to  the  said  Francis  Count  Byland,  and  Isabella^ 

o7money7wi^ih-   Gountess  Byland,  his  wife,  in  the  penal  sum  of  ^6000, 

out  selling  and  which  said  bond  has  been  duly  assigned  to  this  de- 

fonhthecon-  ,     ,.     ^  ^      ,  .  .       ,  ^ 

diiion.—  ponent  j  and  this  deponent  further  saith,  that  no  ofier 

If  an  assignee       h^s  been  made  to  pay  the  said  sum  of  ifSOOO,  or  any 

of  a  bond,  pofi-  i.         r  • 

tively  ne^tive      part  thereof,  m  any  note  or  notes  of  the  Governor  and 

noSTt\sS^    Company  of  the  Bmnk  of  England,  Expressed  tobepayable 
necessary  for  the  on  demand. 

wfaSfidavit?  *°  ^^'  ^^^^'  ^^^^*  ^^  ^^^  ^^  ^^Y  of  this  term,  obtained 
a  rule  to  shew  cause  why  the  bail-bond  should  not  be 
canc^U^d,  and  the  defepdant  discharged  upon  eiueriug  a 
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dnnmon  appearance,  on  the  grounds  of  insufBciency  in  I8I7. 

the  affidavit. — ^He  founded  his  motion  on  two  objections :       n''^'^ 
Firstf  That  it  did  not  appear  by  the  affidavit^  that  the  «. 

bond,  on  which  the  defendant  had  been  arrested,  was         Kiwo. 
conditioned  for  payment  of  money. — Secondly,  That  the 
tender  of  the  sum  sworn  to  was  not  negatived  by  either 
of  the  pkdntiffs  who  were  then  in  this  country,  but  by 
JMfjp/ar,  as  their  assignee. 

Mr.  Seijt.  Biitnow  shewed  cause  against  the  rule,  and 
insisted  that  the  affidavit  was  sufficient ;— as  to  the  Jlrst 
objection,  he  stated,  that  there  was  no  instance  in  which 
the  condition  of  a  bond  was  required  to  be  set  out.  That 
this  affidavit  did  not  differ  from  the  precedents  in  cases  of 
this  description,  and  that  it  fully  appeared  upon  the  face 
of  it,  that  it  was  not  taken  either  for  a  penalty,  or  for 
performance  of  covenants;  but  that  the  words  principal 
and  interest  were  sufficient  to  shew  that  the  bond  was 
con^tioned  for  payment  of  money. — As  to  the  second  ob- 
jection, the  learned  Serjeant  contended  that  it  was  suffici- 
ent for  an  assignee  to  negative  a  tender  to  the  obligees 
to  the  best  of  his  knowledge  and  belief,  but  in  this  case 
he  had  gone  further^  and  sworn  positively  as  to  the  fact 
of  there  having  been  no  tender.  ' 

Mr.  SolidtoT'General,  Mr.  Serjt.  Lens,  and  Mr.  Seijt. 
Omhw,  in  support  of  the  rule  submitted,  First,  That  it 
was  not  sufficient  that  the  instrument  only  should  appear 
on  the  face  of  an  affidavit,  but  that  the  nature  of  such  in^- 
strument  should  be  fully  stated. — ^That  it  was  not  enough 
to  swear  that  the  defendant  was  indebted  to  the  plaintiff 
for  goods  bargained  and  sold,  without  alleging  that  they 
were  delivered  («). — ^They  contended,  that  if  the  words 
principal  and  interest  had  been  omitted,  the  affidavit  would 
-have  been  equally  good. — A  party  cannot  arrest  on  a  bond 

(a)  Hopkinf  v.  Vaughan,  U  E.  R:  398. 


Bylamd 
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18 17.  for  the  payment  of  money,  unless  the  affidavit  state  that 
the  bond  be  conditioned  for  such  payment.  In  the  pre- 
cedents it  is  stated,  for  principal  and  interest»conditioned 

King.  fgj.  ^g  payment  of  money  and  interest.  This  therefore 
comes  within  the  case  of  Hopkins  v.  Vaughan,  They  re- 
lied on  the  case  of  Bosanquet  v.  FUlis  {d)^  where  it  was 
held  that  an  affidavit,  stating  the  defendant  to  be  in- 
debted to  the  plaintiff  in  «?^6000,  (not  being  the  penal 
•um)  upon  a  bond,  bearing  date,  &c.  in  the  penal  sum  of 
jE25fiOO,  without  setting  forth  the  condition,  was  in- 
sufficient. So  in  IVUdey  v.  Thornton  (b)  it  was  determined 
that  an  affidavit  for  a  sum  certain  for  the  breach  of  an 
agreement,  must  shew  that  the  sum  demanded  is  stipu*> 
lated  damages^  and  not  merely  a  penalty. — Secondly^  they 
insisted  that  it  was  insufficient  to  negative  a  tender  by  an 
assignee*  That  the  person  to  whom  the  legal  debt  was 
due,  must,  himself,  negative  a  tender,  except  in  cases 
where  he  resides  abroad,  when  it  may  be  done  by  an 
agent  or  clerk,  and  they  cited  Simtb  v.  Tyson  (^),  and 
Hammersley  v.  Mitcbelt  (J),  to  shew  that  a  clerk  cannot 
absolutely  negative  a  tender. 

Mr.  Justice  Dall  As.-^This  affidavit  seems  to  be  drawn 
from  former  precedents,  and  professes  to  be  on  a  bond 
for  principal  and  interest,  which  is  sufficient  to  express 
that  the  bond  is  conditioned  for  the  payment  of  money. 
The  case  of  Bosanquet  v.  FilUs  is  very  distinguishable 
fix>ni  the  present,  for  in  that  case  there  was  nothing  to 
shew  that  the  bond  was  conditioned  for  payment  of 
money,  it  might  therefore  have  been  a  bond  for  securing 
the  performance  of  a  covenant  or  agreement.  It  has  also 
been  objected  that  the  tender  should  have  been  negatived 
by  the  original  obligees.     Since  the  cases  which  have 

to)  4  3f.  &  5.  S30. {h)  «  E.  R.  409 (c)  sB.BcP.  339. 

id)  9  B^8i  P.  38g. 


I 
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been  decided  on  this  subject,  the  affidavit  need  not  be  1817. 

so  particalar,  for  by  the  stat.  43  Geo.  S,  c.  18,  /.  2,  it       b^^Tmd 
is  enacted.  That  '*  if  one  party  negative  a  tender,  the  v. 

other  party  must  swear  that  such  tender  has  been  duly  ^^^' 

made/'  The  assignee,  therefore,  in  this  case,  swears 
that  no  tender  has  been  made.  But  if  an  agent  swears 
positively,  and  expressly  negatives  a  tender  to  the  prin- 
-cipalf  as  the  assignee  has  done  here,  it  is  sufficient.  Thb 
doctrine  was  laid  down  in  thje  cases  of  Cbatterlej  v.  Ftnck 
(a)^  Hottings  v.  Finek  (i),  Bmib  v.  Tyson  {c\  and  Km^ 
V.  KifU  (lO,  where  it  has  been  decided  that  a  clerk 
might  negative  a  tender,  if  he  had  a  knowledge  of  the 
£itct.  Althottgh  it  is  usual  for  an  assignee  and  obligee  to 
join  in  an  affidavit^  yet  the  affidavit  of  the  assignee  being 
positive,  the  informality  is  thereby  cured. 

Mr.  Justice  Pabk  mentioned  the  case  of  Lovekmi  v. 
BasiOtj  from  a  note  of  Mr.  Fordf  in  1742  (/),  where  an 
assignee  of  a  bond  swore  that  the  obligor  was  indebted 
in  jffOO,  for  principal  and  interest  upon  a  bond,  as  be 
tfSeved,  which  was  deemed  sufficient. 

Mr.  Justice  Bubbough  concurred. 

Rule  discharged  with  costs. 


(a)  2  B.  kP.  d90«-— <6)  ibid. (c)  IbU.  33^ (d)  I  EM. 

41*.— (0  I   mU.  933. 
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J«i?  sYA.  "Free  and  others  v.  Hawkins. 

Where  the  dc-     J^f  r.  Serjt.  Best  shewed  cause  against  a  rule  obtained 

fendaDt's  aitor-  •'  ^  ** 

ney,  not  having   on  a  former  day  in  this  ternif  for  leave  to  withdraw  the 

tfoM^as  tlT^T^^^'^^^^^'s  P^^^  of  a  recognizance  in  this  court,  and  to 
nature  of  the  plead  issuably,  de  novo.  The  ground  on  which  he  re- 
action, pleads  a  lied,  was,  that  the  defendant  intended  to  ayail  himself  of 
sham  plw,  and  ^  m^xe  legal  objection,  ttanuly^  the  due  notice  of  the  dis- 
to  meriu,  the  honour  of  a  promissory  note,  drawn  by  Sir  R.  Salusburj^ 
wch^  W^  to^l^'^  ^^^  ^^^  ^^^^^  become  bankrupt,  and  indorsed  by  the 
withdrawn  on  defendant  to  the  plaintiff.  He  insisted  that  a  defendant 
terms.  could  in  no  case,  in  this  court,  withdraw  a  sham  plea, 

.  and  plead  issuably. 

.  But  on  an  affidavit  of  the  defendant's  attorney  being 
produced,  swearing  to  merits,  and  stating  that  he  had 
been  induced  to  plead  the  recognizance,  in  order  to  gain 
time,  and  for  want  of  having  received  instructions  from 
the  defendant,  who  lived  in  Wales^  as  to  the  nature 
of  the  defence,  which  he  now  believed  to  be  good:— 
The  court,  on  the  defendant's  a^eeing  to  plead  the 
general  issue,  trying  after  term  with  judgment  of  the 
term,  and  paying  the  costs  of  the  application,  made 
the  Rule  absolute  {a). 


Of)  But  see  Ellii,  q.  L  v. ,  2  mis.  369- 


IN  THE  flFTT-SBYBNTH  TEAE  OF  GEO.  Iff.  QQ 

1817. 


Rbid  and  others*  v.  Ellis.  Mondav, 

Same v.  Cokmfoot.  ^^^'  ^^^ 

Mr.  Serjt.  Onslow  moved  to  justify  the  same  bail  in  ^^^'^  the  same 

''  ''         '  persons  are  bail 

both  these  actions^  which  were  brought  by  the  plaintiffs  m  two  actions 

against  Ellis,  as  the  drawer,  and  C^m/oot  as  the  acceptor  of  «chtn^.  liiey 

of  a  bill  of  exchange,  for  j^250.  are  only  bound  to 

Mr.  Seijt.  Blossit  opposed  their  justification,  on  the  the  amount^of  ^ 

eround  that  they  must  justify  in  £lOOO,  in  each  action,  fhe  sum  sworn  to 

^  '  r    1      J  i_  .  *"  ^^^  action, 

being  double  the  amount  of  the  debt  sworn  to  m  both  and  not  in  double 

^^^^.«»  ihenmountof 

actions.  I 

^  ^  the  sum  sworn  to 

But  the  court  permitted  them  to  justify  in  «£500  in  each  in  both  actions. 
action,  as,  if  the  plaintiffs  should  recover  against  the 
drawer,  the  action  against  the  acceptor  would  be  thereby 
determined  {a), 

(a)  Bat  see  FUldf.  Wmnewright,  3  B.  Sc  P.  39. 


Lucas,  and  others,  assignees  of  Doorman,  a  bankijipt,        ^^1?^^^' 
V.  DoRRiBN,  and  others. 

T'  -  ,         ,  Where  A,  hair- 

HIS  was  an  action  of  trover  for  sugar  and  molasses,  i^^  occasion  to 

and  for  an  indenture  of  lease,  bearing  date  the  23d  July  J|"i^^^™°^u][j''^ 

him  as  a  colla- 
teral security, 
warrants  of  the  Weti-lndia^DoclhCompany  ffir  sugars,  deposited  in  their  warehouses, 
and  entered  in  his  name  in  their  books,  and  afterwards  becomes  bankrupt. — Held, 
that  A,  had  not  such  a  possession  of  the  sugars  as  would  enable  his  assignees  to 
maiotaio- trover  for  them,  as  the  transfer  of  the  warrants  was  a  complete  transfer  of 
the  possession  before  theJbankruptcy,  so  as  to  take  the  case  out  of  the  statute,  Si  Jac.  I » 
e,  ig,  #.  11. 

If  a  customer  deposits  a  lease  with  his  bankers,  without  stating  for  what  purpose  it  is 
left,  and  afterwards  becomes  bankrupt. — Ihld,  that  the  bankers  have  not  a  lien  on  it, 
in  order  to  secure  the  payment  of  their  goncral  (taUnce,  and  that  the  assignees  may 
maintain  an  action  of  trover  for  its  recovery. 
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J817.  1804, — —The  declaration  contained  countSi  laying  the 


Lucas 


possession  in  the  bankrupt  before  his  bankruptcy,  and 
"9"'         in  the  plaintiffs,  as   assignees  sinc^.    The   defendants 
Dor  RISK.      pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  sittings  at  Guildhall, 
after  last  Trinity  term,  before  Lord  Chief  Justice  GiUs^ 
when  the  jury  found  a  verdict  for  the  plaintifis,  for 
£\2fiOO  damages,  subject  to  the  opinion  of  the  court, 
upon  a  case  of  which  the  following  is' the  substance. 

On  the  4th  of  January  1815,  the  bankrupt  applied  to 
the  defendants,  who  were  his  bankers,  to  advance  hiio 
jf' 10,000  upon  his  promissory  note>  and  the  collateral 
security  of  certain  sugars,  then  lying  in  warehouses  of  the 
West'India^Doch-Company.  The  defendants  being  satis- 
fied with  the  securities,  agreed  to  advance  the  <£lO,000» 
whereupon  a  promissory  note  for  that  sum  was  drawn  and 
signed  by  the  bankrupt,  and  delivered  Co  the  defendantsy 
together  with  the  Dock^chechtorsuch  sugars(which  were  all 
duly  indorsed  by  the  bankrupt);  part  of  these  sugars  were 
afterwards  sold,  by  mutual  consent,  and  the  net  proceeds 
placed  to  the  credit  of  the  bankrupt's  banking  account 
with  the  defendants,  and  other  parts  were,  at  the  bank- 
rupt's request,  exchanged  for  certain  quantities  of  mo- 
lasses, then  lying  also  in  the  Dock  Companfs  warehouses, 
and  the  Dock-checks  for  such  molasses  were  in  like  manner 
indorsed  by  the  bankrupt,  and  delivered  to  the  defendants. 
The  bankrupt's  note  became  due  on  the  11th  of  February 
1815j  but  it  then  being. inconvenient  for  him  to  pay  it, 
the  defendants,  at  his  request,  agreed  to  continue  their 
advance  for  one  month  longer,  upon  the  bankrupt's  re- 
newed promissory  note  for  the  like  sum,  and  the  collateral 
security  of  certain  sugars  and  molasses  to  be  specified  on 
the  back  of  such  note.  On  the  2Sd  of  February^  a  note, 
of  which  the  following  is  a  copy,  was  accordingly  drawn 
and  signed  by  the  bankrupt. 
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^  Londm,  23d  FA.  1815. 

One  month  after  date»  I  promise  to  pay  to  Messrs. 
Dorriinf  Magens^  and  Co.,  tea  thousand  pounds,  value  re- 
ceived^  wifch  interest.— Certain  sugars  and  molasses,  as 
specified  on  the  back,  being  left  as  a  collateral  security. 

C.  C  Doorman. 
The  indorsement  was  in  these  terms, 
5  Hogsheads  of  crashed  sugar, 
SO  Hhds.  packed  su^ar, 
13  Hhds.  clayed  sugar, 
17  Hhds.  25'i  casks,  S  HhJs.  of  molasses. 

19  Barrels,  I>». 
4  D**  13  Hds  of  clayed  sugar. 

This  note  was  delivered  to  the  defendants,  together 
with  the  Dock-Wheels  for  the  sugars  and  molasses,  which 
checks  were  all  duly  indorsed  by  the  bankrupt.  Among 
these  sugars  and  molasses,  were  252  casks,  8  hogsheads 
and  19  barrels  of  molasses,  in  which  quantities  were  in- 
cluded, 51  hogsheads  and  156  casks  of  molasses. — ^The 
only  matters  in  dispute,  between  the  parties,  were  the 
51  hogsheads  and  156  casks  of  molasses,  referred  to  in 
several  Dock^chtcks^  of  one  of  which  the  following  b  a 
copy: 

This  is  to  certify,  that  the  undermentioned  order,  for 
goods  deposited  in  warehouse  N®  ,  of  the  WesUlfi£a» 
Dock^Can^any^  has  this  day  been  lodged  with  me. 


No  of    Marks 

ord^.    or  lots. 

iAB«cn|*tioii 
of  goods. 

Ship. 

Master. 

Hy  whom 
granted. 

in  whose 

favour. 

Given  under  my  hand,  this  Mh  day  of  February^  1814. 
{Signed) 


i8ir. 

LuCAf 

tr. 

DoRRiipr. 


West-India-Dock-house. 


CUrk. 
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ISI7,  N.  B»    To  prevent  dehyi  partiesUodging  orders  for  the 

^^  delivery  of  goods,  at  the  DackJfouUj  are  desired  to  pre- 

9.  sent  at  the  same  time  this  check,  filled  iip»  and  ready 

Do  K  ft  f  ft  V.  foj^  insertion  of  the  nnmber  of  the  order  and  the  clerk's 

signature,  which  will  greatly  promote  dispatch. 

On  the  back  of  each  warrant  was  indorsed, 
Deliver  the  within-mentioned  goods  to 

,  or  orders — ^Warehouse-rent  thereon  firom 
to  chargeable  to 

(Signed)  for  Gideon  Adandf  &  Co* 

R.  Reynolds. 
(Signed)  Charles  Cammeyer  Doorman. 

Dorrien  &  Co. 

^  Every  subsequent  indorsation  must  be  exactly  con- 
formable to  the  above. 

On  the  2nd  of  Marcb  181 5»  the  bankrupt  suspended 
his  payments,  which  circumstance  was  unknown  td  the 
defendants,  until  the  4th;  on  the  yth  the  defendants 
applied,  by  their  clerk,  at  one  of  the  Doct-wareiouses,  and 
produced  two  of  the  before-mentioned  checks  so  depo- 
sited by  the  bankrupt,  one  for  51  hogsheads,  the  other 
for  19  barrels  of  molasses,  which  checks,  with  their  in- 
dorsements, were  examined  by  the  warehouse-keeper, 
who,  after  comparing  thtm  with  the  company's  books, 
siuJ  that  they  were  suflEident  for  the  delivery  of  the 
molasses. — The  duties  on  the  19  banrek  being  paid,  they 
were  delivered  to  the  defendants,  on  the  9th;  but  the 
duties  on  the  ^l  hogsheads  not  being  paid,  they  remained 
in  the  warehouse ;— on  the  Teh,  the  defiendams  derk 
apftied  at  another  of  the  warehouses  and  produced  two 
nx\^ce  of  the  l>tfis.^4^«  one  (or  1^:?  cisks,  the  odicr  for 
t^>  C4$ks  of  the  moUsses,  whkh  checks  were  a  fiks 
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manlier  examined  and  compared  by  the  warehousekeepery  1817. 

who  said  that  they  also  were  sufficient  for  the  delivery  of        ^^^ 
the  molasses ;  but  the  duties  on  the  1 29  casks,  and  20  casks      _     v. 
not  being  then  paid,  the  delivery  of  them  was  not  required, 
and  they  rraiained  in  the  warehouse.     On  the  same  day, 
the  clerk  applied  at  another  of  the  warehouses,  producing 
another  of  the  Dock-^becks  for  52  casks  of  the  molasses, 
which  checks  being  examined  and  compared  by  the 
warehouse-keeper,  he  answered  that  he  saw  no  objection 
to  the  delivery  of  the  molasses.    The  duties  on  S5  casks^ 
(part  of  the  52  casks)  were  paid  on  the  9tli,  ^d  on  that 
day,  the  3^  casks  were  delivered  to  the  defendants.    On 
the  10th,  the  duties  were  paid  by  the  defendants  on  80 
casks,  (part  of  the  129  casks),  and  on  the  following  morn* 
ing,  the  defendants  clerk  was  sent  for  them,  but  the  de* 
livery  was  refused,  he  being  told  that  a  commission  of 
bankrupt  had  been  issued  against  Doorman,  and  that  no 
more  of  the  molasses  would  be  delivered  without  the  con* 
sent  of  the  assignees.    No  application  was  made  by  the 
defendants  to  obtain  a  re-housing  of  any  of  the  sugars 
and  molasses,  of  which  the  Deek-checks  were  so  in* 
dorsed  and  delivered  to  them  on  the  4th  of  January^ 
and  on  the  2Sd  of  Fekruarf   1815,  nor  was  any  part 
of  such  sugars  and  molasses  transferred  into  the  de- 
fendants names  in  the  books  of  the  WesUlndia^Dock'- 
Cmtptrnj^  but  the  whole  remained  in  the  name  of  the 
bankrupt.    Sont  months  previous  to  the  10th  of  March 
1815,  the  bankrupt  applied  to  the  defendants,  and  pro* 
docing  a  lease,  requested  them  to  advance  him  money  on 
itt  which  they  declined,  but  he  left  it  with  the  defend* 
ants,  without  making  any  declaration  of  his  reasons  for  so 
doing,  wh««  it  remained  unindosed  until  the  20th  of 
March f  when  a  commission  of  bankrupt  was  issued  against 
Doorman^  on  an  act  of  bankruptcy  committed  by  him  on 
the  8th  ;  bat  of  which  act  of  bankruptcy  the  defendants 
VOL.  I.  p 
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1817«         were  ignorant,  until  the  commission  had  been  issued. 
LucAi         ^^  ^^^  *^^^'  *  provisional  assignment  was  duly  executed 
*'•  to  John  Billing,  who,  on  the  same  day,  gave  notice  t;o  the 

Z)ofi(  Company  of  such  commission  and  assignment;  on 
the  25th,  an  assignment  was  duly  executed  by  the  com- 
missioners, and  the  provisional  assignee,  to  the  plaintiffs; 
on  the  26th^  the  bankrupt's  renewed  note  for  <£  1 0,000 
became  due  and  was  not  paid. — By  an  agreement  between 
the  parties,  the  lease  had  been  sold  by  the  plaintiffs  for 
J^1218,  and  the  molasses  by  the  defendants  for  j^ll44  : 
2/ :  5dy  wh^h  sums  were  to  be  accounted  for  by  the  parties 
respectively,  as  the  verdict  in  this  action  should  be  finally 
entered.  At  the  time  of  the  issuing  of  the  commission, 
there  appeared,  upon  the  face  of  the  bankrupt's  banking 
account,  with  the  defendants,  to  be  a  balance  oi  £S66  : 
1/.  in  favour  of  the  bankrupt;  but  in  such  account  the 
bankrupt's  renewed  unpaid  note  of  ^10,000  was  not 
P  included. — After  debiting  the  banking  account  with  this 

note,  and  certain  payments  since  made  by  the  defendants, 
and  after  crediting  it  with  monies  since  received  by  them, 
in  respect  of  the  collateral  securities,  there  was  a  final 
balance  due  to  the  defendants  ft'om  the  bankrupt's  estate 
of  .£3499  :  1/  :  11  J.,  for  which  they  held  no  security, 
nor  did  they  possess  any  claims  in  respect  thereof,  other 
than  upon  the  net  proceeds  of  the  lease  and  the  dividends 
which  might  be  payable  under  the  commission;  the  net 
proceeds  of  the  molasses  so  sold  by  them  under  the  written 
agreement,  being  comprehended  in  the  final  balance  of 
^3499  :  1/  :  1  \d. — ^The  molasses  and  lease  having  been 
disposed  of  by  mutual  consent,  prior  to  the  commence- 
ment of  this  action,  such  disposition  thereof  was  to  be 
considered  as  equivalent  to  a  demand  and  refusal. 

The  questions  for  the  opinion  of  the  court,  were. 
Whether  the  plaintiffs  were  entitled  to  recover  for  the 
molasses^  or  any,  and  what  part  thereof;  and  whether 
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they  were  entitled  to  recover  for  the  lease  ?— If  the  plain-  18 17, 

tiflS  were  entitled  to  retain  the  verdict,  the  amount  of  r*"^^ 

'  ,  Lucas 

the  damages  to  be  settled  according  to  the  rule  which  9. 

the  court  should  be  pleased  to  pronounce  j  if  not,  a  non-      *^o*^**^- 
suit  to  be  entered. 

The  case  came  oh  for  argument,  this  day,  when 
Mr,  Seijt.  Best,  for  the  plaintiffs,  without  adverting  to 
the  lease,  divided  his  argument  as  to  the  molasses,  into 
two  parts. — Firsts  he  contended,  That  the  warrants  of 
the  West'Indiq^Dock-Company  did  not  amount  to  an  abso- 
lute, but  merely  a  symbolical  delivery.  He  distinguished 
the  present  case  from  that  of  Znvtnger  v.  Samuda  [a)^  as 
there,  an  agent  was  entrusted,  and  the  rights  of  a  third 
person  were  thereby  affected.  Here,  the  contract  was 
immediate,  and  between  the  original  parties.  He  said 
this  was  a  case  of  pledge,  and  that  it  was  therefore  neces- 
sary, that  the  property  should  be  actually  delivered  to  the 
pawnee.  Has  the  property  in  this  case  been  transferred 
previous  to  the  bankruptcy  ?  Although  the  transfer  of  the 
warrants  took  place  before,  yet  nothing  was  done  to  re- 
duce the  property  into  possession  until  afterwards.  The 
notice  given  to  the  warehousekeeper,  was  immaterial 
and  insufficient.  The  possession  was  not  complete  until 
actual  delivery,  and  it  was  necessary  that  a  transfer  should 
be  made  in  the  books  of  the  Dock-Company^  when  the  pro- 
perty was  in  the  possession  of  the  person  to  whom  such 
transfer  was  to  be  made. — [Mr.  Justice  Dallas  mentioned 
the  case  of  Harman  v.  Anderson  (d),  where  it  was  deter- 
mined, that  if  the  vendee  receive  from  the  vendpr  an  order 
for  the  delivery  of  goods  which  he  lodges  with  the  whar- 
finger, the  same  effect  is  produced,  as  if  a  transfer  were 
made  in  the  wharfinger's  books.] — In  that  case  the  goods 
had  been  transferred  into  the  name  of  the  purchaser.  The 
defendants,  from  that  moment,  became  trustees  for  the  pur* 


(a)  Ante,  p.  12. {I)  2  Camp,  ?43. 
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chaser^  and  there  was  an  executed  deliver^ ,  as  much  as  if 
the  goods  had  been  delivered  into  his  own  hands.  The 
note  was  there  lodged  with  the  wharfinger.  The  notice, 
therefore,  in  this  case,  does  not  operate  as  a  transfer. — • 
Secondly^  he  insisted,  That  if  the  transfer  did  not  amount 
to  a  delivery,  the  actual  possession  was  in  the  bankrupt, 
and,  therefore,  within  the  Stat.  2  l^jr.  l,r.  19,x.  11  (a).— 
The  sugars  were  in  the  apparent  possession  of  the  bank- 
rupt.— Suppose  he,  having  pledged  them,  had  proposed 
to  sell  them  to  a  third  person,  and  had  referred  such  third 
person  to  the  books  of  the  Dock^Companj^  the  goods  would 
have  been  ostensibly  the  bankrupt's,  and  entitled  him  to 
credit. — ^He  cited  Horn  v.  Baker  (*),  and  relied  on  that  case 
as  an  authority  to  shew  that  it  was  unnecessary  for  the 
bankrupt  to  have  an  absolute  ownership,  but  that  the  ap- 
parent possession  was  there  held  to  be  sufficient  to  pass  the 
property  to  the  assignees.  [Mr.  J.  Burrough, — ^In  that  case 
the  bankrupt  was  in  the  actual  possession  of  the  property.] 
— So  hefe,  the  Dock-Company^ s-voarehouses  may  be  consi- 
dered as  the  warehouses  of  the  bankrupt.  The  principle 
is  precisely  the  same.  He  then  cited  the  case  of  Lickbar' 
row  V.  Mason  (r ),  which  was  decided  by  a  special  finding 
of  the  jury,  that  a  bill  of  lading  was  negotiable  and  trans* 
ferable  by  the  usage  and  custom  of  merchants,  and  con- 
tended that  Gordon  v.  The  East  India  Company  (d)  was  not 
distinguishable  from  this  case,  either  in  principle  or  cir- 

(a)  By  which  it  is  enacted,  '*  That,  if  any  person  or  persons  shall 
become  oaokrupt,  and  at  such  time  as  they  shall  90  become  bank- 
rapt,  shall  bv  the  consent  and  permission  of  the  true  owner  and 
proprietary  nave  iti  their  possession,  order  and  disposition,  any 
goods  or  chattels,  whereof  they  shall  be  reputed  owners,  and  take 
upon  them  the  sale,  alteration,  or  disposition  as  owner»,  that  in 
every  such  case,  the  said  commissioners,  or  the  greater  part  of  them, 
shall  have  power  to  sell  and  dispose  of  the  same,  to  and  for  the  be* 
nefitof  the  creditors,  which  shall  seek  relief  by  the  said  commis- 
roission,  as  fully  aa  any  other  part  of  the  estate  of  the  bankrupt : 
and  for  the  better  payment  of  debts  and  discouraging  men  to  become 
bankrupts/' 

H)  9  E,  R.  ei5.— (c)  s  T.  R.  6S2. (d)  7  T.  R.  WS. 
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cumstaacet.     He  referred  to  the  case  of  TkacbhwaiU  y*  1817. 

Cock  (tf },  and  inferred  that  as  the  molasses  appeared  to  the 
world  to  be  the  property  of  the  bankrupt,  k  would,  in  ""  V 
effect,  repeal  the  statute  of  James ^  if  it  should  be  decided  ^o»»«»- 
otherwise.  It  was  immaterial  whether  the  property  were 
on  the  premiSSes  of  the  bankrupt,  or  in  the  Company's  ware- 
houses. The  bankrupt  paid  rent  to  the  C^if^iiy.— Until 
the  assignees  had  the  sugars  transferred  to  them,  they  were 
not  liable,  and  the  Company  could  not  be  considered  as 
their  agents.  He  submitted  that  laws  must  be  suited  to  the 
circumstances  of  the  times.  It  was  the  duty  of  the  de- 
fendants to  have  used  due  diligence,  and  caused  the  mo- 
lasses to  be  transferred  into  their  own  names«  The  legal 
principle  of  the  cases  cited,  is  to  give  effect  to  the  statute, 
and  although  they  may,  in  some  circumstances,  be  distin- 
guishable, still,  as  the  bankrupt  here  appears  the  owner, 
the  assignees  are  endtled  to  recover. 

Mr.  Serjt.  PAl^  coniri. — In  this  case  there  are  two 
distinct  points.  Firsts  as  to  the  molasses.  Secondly,  as  to  the 
lease.  With  regard  to  the  first,  the  cases  cited  do  not 
apply,  as  the  defendants  had  advanced  the  money  to  the 
bankrupt,  previous  to  the  bankruptcy,  and  had  taken  the 
Dock'-warranis  as  a  security  for  such  advance,  and  on  pro* 
ducing  those  warrants  at  the  Doch-Companfs^warebousts^ 
they  had  been  informed,  that  they  were  correct  docu- 
ments, and  sufficient  to  transfer  the  property.  This,  he 
observed,  was  a  very  important  question  of  commercial 
law;  no  analogy  could  be  drawn  between  this  case,  and 
that  of  Gordon  ▼•  The  East  India  Company.--The  Dock- 
warrants  ve  strictly  in  the  nature  of  public  instruments. 
Their  express  purpose  is  to  assign  goods,  which  by  statute 
must  be  lodged  in  the  Company' s-warebouses,  before  they 
can  be  disposed  of.    The  person  to  whom  the  property 


{a)  3  Taunt.  487- 
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1^17.  n^7  be  thus  assigned^  cannot  obtain  possession  of  it  by 
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any  entry  in  the  books  of  the  Company,  but  the  warrant 
"v7  alone  is  the  necessary  instrument ;  on  the  production  of 

DoRRiiN.  which,  the  goods  are  immediately  transferable.  By  the 
transfer  of  the  warrant,  therefore,  there  is  a  transfer  of 
the  property. — A  purchaser  of  property  in  the  Docks ^  is 
not  compelled  to  see  how  it  stands  in  the  Compan/s  books. 
The  Doci'warrants  are  to  be  considered  precisely  similar  to 
bills  of  lading,  and  equally  as  negotiable  and  transferable. 
He  relied  on  the  case  of  Spfar  v.  Trovers  (a),  as  being 
precisely  in  pointi  and  wholly  undistinguishable  from  the 
present,  where  it  was  decided  that  goods  having  been 
entered  in  the  books  of  the  West^India^Dock'Company^ 
in  the  name  of  ^.,  who  received  the  usual  check  for 
them,  whichy  having  sold  the  goods  to  £.,  he  indorsed 
and  delivered  to  him ;  and  £.,  having  re-sold  the  goods 
and  delivered  the  check  to  C.  on  credit ;  on  C%  insolvency^ 
A.  could  not  take  possession  of  the  goods,  although  they 
had  continued  to  stand  in  his  name,  and  the  check  had 
not  been  lodged  with  the  Dock-Company^  and  in  a  note  of 
Mr.  CampMPs  subjoined  to  that  case,  a  special  jury  had 
observed,  that  in  practice,  the  indorsed  Dock^nvarrants 
and  certificate  were  handed  from  buyer  to  seller,  as  a 
complete  transfer  of  the  goods. — In  order  to  bring  this 
case  within  the  statute  of  Jamesy  it  is  necessary,  that 
the  owner  of  goods  must  have  the  order  and  disposi- 
tion of  them,  if  they  be  not  in  his  actual  possession  or 
occupation. — ^The  possession,  in  this  case,  was  only  con- 
structivcy  for  the  bankrupt  had  parted  with  the  warrants, 
which  only  could  have  given  him  possession  of  the  pro- 
perty. He  distinguished  this  case  from  those  of  Horn 
V.  Baier,  of  Gordon  v.  East- India-Company ,  and  of  Thack^ 
ihwaiU  v.  Cock^  as  in  the  first  the  trader  had  the  goods, 
and  was  allowed  to  remain  in  possession. — ^The  second 

-^ "—    ■     ■  ■  .  M-^' 

(o)4  0i»i/>.  Sil. 
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in  direct  contravention  of  the  laws  of  the  East-India*  181/. 
Company^  and  the  third  depended  on  a  custom  of  met-  C^t 
•chants  to  contravene  a  particular  statute. — Secondly^  with 
respect  to  the  lease,  it  was  left  with  the  defendants  as 
the  bankers  of  the  bankrupt  generally,  and  without  his 
mentioning  fen*  what  purpose  it  was  so  deposited.  If 
they  had  advanced  money  thereon,  they  would  most 
clearly  have  a  lien  on  it,  and  it  is  therefore  a  question, 
whether  they  might  not  have  retained  it,  in  order  to 
secure  the  payment  of  their  general  balance.  He  cited 
Lord  Kenyoifs  judgment,  in  Davis  v.  Bowsber  (a). 

Mr.  Seijt.  Bestf  in  reply,  observed,  That  the  case  of 
Spear  v.  Traveri^  was  decided  on  a  distinct  and  different 
ground  from  the  present;  for  Lord  Chief  Justice  Gibbs  did 
not  there  deliver  his  judgment  as  to  the  effect  of  the  trans- 
fer ,but  on  the  groundsof  falsehoodandfraud.  The  defend- 
.ants  there  had  been  paid  for  the  goods  by  the  plaintiff, 
.and  they  afterwards  endeavoured  to  cheat  him,  by  im- 
properly protecting  a  third  person,  whom  they  had  put 
in  possession.  He  remarked  there  was  a  wide  distinction 
between  practice  and  usage. — Lord  Kenyon  in  the  case 
of  Lickbarrow  v.  Mason,  had  held,  that  usage  was  the 
law  of  the  land.  The  Dock^warranU  could  not  be  so 
deemed,  as  they  had  exbted  but  a  few  years.  He  con- 
sidered that  the  words  of  the  statute  of  James y  must  not 
be  construed  literally,  but  according  to  their  obvious 
meaning.-— That  if  goods  appeared  to  be  in  the  owner- 
.  ship  of  the  bankrupt,  it  was  sufficient  to  bring  it  within 
the  statiite.-*-Since  the  establishment  of  the  Docks ^  their 
warehouses  must  be  considered  as  the  warehouses  of  pri- 
vate intiividuals,  and  the  defendants  therefore  should  have 
inspected  the  books  of  the  company  to  have  ascertained 
whether  the  molasses  were  then  in  the  possession  of  the 
bankrupt  or. not. 

Ca}d  r.i?.  491. 
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1817.  Mr.  Justice  Dallas. — ^If  I  now  enterUined  the  least 

doubty  I  should  vish  this  case  to  be  argued  again;  but 
having  listened  with  very  great  attention  to  the  cases 
DoREiBN.       which  have  been  cited,  and  the  arguments  drawn  firom 
those  cases,  I  must  confess  my  scruples  are  completely 
removed.    The  facts  of  this  case  are  comprised  in  a  nar- 
row compass. — [Here  the  learned  judge  briefly  recapitw> 
lated  the  leading  circumstances.] — It  is  material  to  re- 
mark, that  the  act  of  bankruptcy  took  place  on  the  8th 
of  Marchy  and  that  the  application  at  the  Doch<ffict^  was 
on  the  Tth,  and  if  that  were  the  fact,  the  delivery  would  - 
be  complete  before  the  bankruptcy ;  but  the  case  does 
not  rest  here. — On  the  exhibition  of  the  warrants  to  the 
derk  of  the  Dock^Companyy  he  said  they  were  sufficient  to 
transfer  the  property.     In  point  of  fact,  therefore)  the 
Company  had  notice  .by  their  agent,  and  assented  to  the 
transfer,  before  the  bankruptcy;  and  on  the  authority  of 
Harman  v.  Anderson^  became  trustees  of  the  person  who 
had  given  notice.     It  is  not  necessary,  in  this  case*  to 
determine,  whether  property  passes  by  the  mere  delivery 
of  the  warrants,  and  though  I  might  feel  no  doubt  in  de- 
ciding the  general  question,  I  wish  in  prudence  not  to 
go  beyond  the  facts>  which  are  here  narrowed  to  this 
point,  namely.  Whether,  as  against  the  individual  who  has 
given  value  and  shewn  the  warrants  to  the  person  in  pos- 
lession  of  the  bankrupt's  property,  the  assignees  can  claim 
under  the  commission.     This  case  is  distinguishable  from 
every  other,  except  that  of  Spear  v.  Trovers.     The  form 
of  the  securities  is  special.  Sugars  must  be  deposited  in  the 
Dock-wariiouses,  as  a  place  of  public  security;  therefore, 
the  form  of  the  warrant  is  adapted  to  the  circumstances  of 
the  case.    It  contains  a  formal  indorsement.  What  can  be 
stronger  than  this,  to  shew  that  it  is  intended  to  pass  by 
indorsement,  and  that  the  party  in  possession  may  transfer  ? 
What  are  the  principles  of  this  case  ?  The  justice  of  it  can- 
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not  be  doubtedf  the  assignees  must  stand  in  the  situation  1817. 

of  the  bankrupt.  Lord  Ashurst  has  laid  it  down  as  a  rule 
in  the  case  of  LemprUre  v.  Pasltj  {a)^  that  whatever  binds 
a  subject  of  propertyin  the  hands  of  the  bankrupt  will  buid  Dorriih  . 
it  in  the  hands  of  the  assignees  \  their  title  is  merely  de<- 
rivativeyand  they  take  the  property  of  the  banlprupt  subject 
to  all  equitable  liens  on  it  that  bound  it  in  the  hands  of 
the  bankrupt.  That  decision  applies  most  particularly  to 
this  case.  It  has  been  urged  that  independently  of  the  form 
of  the  indorsement,  the  property  mustbe  actually  delivered. 
If  a  trader  make  an  assignment  of  a  collateral  security  on 
goods  at  sea,  and  undertake  to  assign  bills  of  lading,  and 
become  bankrupt,  it  is  good,  as  against  the  assignees. 
Supposing  the  legal  estate  to  be  in  the  bankrupt,  he  bad 
parted  with  it,  and  the  beneficial  estate  is  vested  in  the 
creditors. — As  to  this  part  of  the  case  there  can  be  no 
doubt.  It  was  unnecessary  that  the  transfer  should  be 
made  in  the  Compafvft  books.  It  falls  within  the  principle 
of  ^Hor  y.  Trovers.  The  notice  to  the  clerk  was  suffici- 
ent, and  his  assenting  to  such  notice  might  be  proved  by 
his  own  evidence. — ^The  next  point  is  on  the  statute  of 
James ^  whether  the  goods  were  in  possession  of  the  bank- 
rupt  as  reputed  owner. — Supposing  my  decision  in  the 
former  part  of  the  case  to  be  correct,  this  will  be  dis- 
posed of.  These  goods  were  not  in  the  possession  of  the 
bankrupt.  What  is  necessary  to  constitute  a  reputed 
ownership?— Mr.  Justice  Lawrena  has  held  that  it  was  a 
question  for  a  jury  to  determine.  On  what  principle 
was  the  statute  passed? — To  protect  property  in  the 
possession  of  the  bankrupt  as  an  ostensible  owner. — ^The 
bankrupt  here  had  neither  the  actual,  nor  the  legal  posses- 
sion. The  notice  and  assent  of  the  clerk  determined  the  legal 
possession  ;— -no  man  could  say  he  was  reputed  owner. — 
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1817.  Special  juries  having  found  that  those  warrants  pass  pro« 

perty  without  usage  or  practice,  there  can  be  no  ground 
for  saying  that  they  will  not  be  sufficient  to  take  the  case 
DoBRiBN.  out  6f  the  statute. — ^The  cases  cited  do  not  appear  appli- 
cable to  the  present  question,  and  whether  we  consider 
this  case,  either  with  respect  to  the  justice  or  the  law  of 
It,  the  defendants  are  entitled  to  judgment. 

Mr.  Justice  Park. — If  this  case  were  to  overturn  any 
of  those  cited,  or  infringe  on  the  statute  of  James ^  I  might 
have  some  hesitation  in  delivering  my  judgment,  but  the 
decision  of  my  brother  Dallas  will  not  affect  either ;  as  to 
the  statute,  we  must  decide  on  principle,  and  not  on  facts. 
The  principle  has  been  ably  and  fully  stated  by  Lord  Ellen-- 
toroughj  in  the  case  of  Horn  v.  Baker,  to  which  I  wholly 
accede. — ^My  brother  Best  has  assumed  a  fact  that  does  not 
exist,  namely,  that  the  reputed  ownership  was  with  the 
bankrupt. — ^Nothing  more  could  be  done  to  transfer  the 
property.  An  entry  on  theDoci-boois  is  unnecessary.  Part 
of  the  sugars  have  been  delivered.  The  inconvenience 
to  the  mercantile  world  would  be  very  great,  if  every  in- 
dorsement were  required  to  be  shewn  to  the  Dock-Company* 
—Nothing  in  this  case  varies  from  principles  or  facts. — 
Before  the  Docks  were  opened,  sugars  were  deposited  at 
quays.  The  warrant  is  the  lock  and  key  to  the  property, 
therefore  by  the  transfer  and  indorsement,  the  reputed  or 
apparent  ownership  is  gone.  The  property  could  not  be 
removed  without  the  prodoctiqn^tlF^e  warrants.  The 
cases  cited  are  distinguishable  from  the  present,  as,  in  those 
cases,  the  persons  setting  up  a  right  have  been  in  actual  pos- 
session. With  respect  to  the  lease,  the  defendants,  at 
bankers,  have  unquestionably  no  lien  on  it:  it  was  left 
with  them  by  mistake,  and  not  deposited  as  a  security. 

Mr.  Justice  Burrough.— There  can  be  no  question 
as  to  the  lease.  The  plaintiffs  are  clearly  entitled  to 
it.    It  is  also  perfectly  dear  that  the  molasses  passed  to 
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the  defendants  by  the  indorsement  of  the  Dock-warrants. 
The  statute  of  James  enacts,  that  **the  commissioners  shall 
be  empowered  to  sell  the  goods  of  the  bankrupti  with  the 
consent  and  permission  of  the  owner  and  proprietor.'* 
Can  it  be  contended,  that  the  defendants  consented  that 
these  sugars  should  be  in  possession  of  thebankrupt,  con- 
trary to  usage  and  practice?  The  possession  of  the  war- 
rant carries  with  it  the  possession  of  the  property. — ^There 
was  no  power  of  alteration  or  sale  of  the  property  in  the 
bankrupt.  The  only  mode  of  procuring  delivery  was  for 
the  holder  of  the  Dock-ticket  to  present  it  at  the  ware- 
liouse,  when  the  goods  would  be  delivered  accordingly. 

Judgment  for  the  defendants  as  to  the 
molasses,  and  the  verdict  to  stand  for 
the  plaintiffs,  for  the  value  of  the  lease. 


43 


I817. 


LuoAt 

V, 
DORRISlf 


KiNCi  and  another,  assignees  of  Maine,  a  bankrupt,  v« 
Bridges  and  another,  sheriff  of  Middlesex. 


TBetday, 
Feb.  4th. 


M^*  Scrjt.  Bestf  on  a  former  day  in  this  term,  had  ob-  by  virtue  of  a 
tained  a  rule  ntsiy  that  all  proceedings  in  this  cause  should  x^i^^c^^'on^ 
be  staid,  until  the  defendants  were  indemnified  to  the  good*  of  a  person 
satisfaction  of  one  of  the  prothonotaries  of  this  court.       seizing,  and  be- 

Mr.  Serjt.  Onslow  now  shewed  cause  a^inst  the  rule,  ^?^  the  sale  of 

•^  o  /  ih«n,  became 

and  stated  this  to  be  an  action  brought  against  the  de-  bankrupt,  and 

fendants,  as  sheriff  of  Mddlesex,  to  recover  the  value  of  J^sSiffduf  ""* 
certain  goods  taken  by  them  in  execution,  under  the  fol-  notice  of  the 

tewing  circumstances. — It  appeared  by  an  affidavit  of  the  at^  the  same 'time 

required  him  not 
to  sell. — Held,  that  the  sheriff,  havins  applied  to  the  plaintiff  in  the  action  for  an  in* 
dcmnity  for  proceeding  to  sale,  as  well  as  to  the  assignees,  for  returning  nulla  bona, 
was,  on  refusal  of  such  indemnity  by  both  parties,  justified  in  selling  the  goods,  and  the 
•ourt  will  interfere  to  protect  him. 
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I8I7.  defendants'  officer,  that  on  the  4th  of  Dtcember  last,  a  writ 

"^^'^  oi fieri  facias  Vi2s  delivered  to  the  defendants  against  the 

V.  goods  of  Maine,  returnable  in  the  King's  Bendy  on  the 

Brxdcbi .  £^f  Jay  of  this  term,  at  the  suit  of  one  Flower^  for  «£l27, 
and  that  on  the  6th  of  December  the  goods  were  accord- 
ingly seized. — On  the  9th,  notice  was  given  to  the  de- 
fendants, that  a  docket  had  been  struck  against  Maine^ 
and  required  them  not  to  sell  under  the  execution. — ^Thc 
defendants,  therefore,  applied  to  Flower's  attorney  for 
an  indemnity  for  proceeding  to  sale  and  paying  the  pnv 
duce  thereof,  under  the  writ;  as  well  as  to  the  plaintiffs' 
attorney  for  being  indemnified  for  returning  nulla  bona, 
both  of  which  applications  were  refused.  He  produced 
an  affidavit  of  the  plaintiff's'  attorney «  which  stated,  that 
on  the  1 0th,  the  effects  were  removed  from  the  bankrupt's 
premises,  for  the  purpose  of  sale,  and  that  on  the  1  Ith 
the  commission  was  opened,  and  Maine  declared  a  bank- 
rupt>  of  which  the  defendants  had  due  notice,  and  were 
thereby  required  not  to  dispose  of  his  effects,  which 
however  were  sold  on  the  12th.— That  no  application 
had  been  made  to  him  by  the  defendants,  either  before 
or  since  the  removal  of  the  goods,  to  indemnify  them  on 
their  returning  nulla  bona^  and  that  if  the  defendants 
bad  applied  for  such  indemnity,  previous  to  the  sale,  it 
would  have  been  duly  granted.  That  the  defendants' 
officer,  on  the  23d  of  January  last,  (being  the  return  of 
the  writ  in  the  present  action)  offtr^  to  pay  the  produce 
of  the  sale  of  the  goods  to  the  plaintiffs,  subject  to  the 
deduction  of  the  expences,  which  was  refused  on  the 
ground  of  the  ai^tion  being  brought  for  the  value  of  such 
goods. 

But  the  court  said,  that,  under  the  circumstances,  they 
would  protect  the  sheriffj  and  therefore  made  the 

Rule  absolute. 
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Wilson,  and  others,  v.  Hart-  ^SmL?' 

This  was  an  action  brought  by  the  assignees  of  Gauntlet  Parol  evidence  of 
,  ^  ,  ,  .  .         *  broker  may  be 

Clarkif  a  bankrupt,  and  Gray  who  was  his  partner  previous  admitted,  to 

to  the  bankruptcy,  to  recover  the  sum  of  <£lOOO  12/.,  •f^'lj*^^*^* 

being  the  price  of  thirty  bags  of  Spanifh^woolf  sold  to  made  to  a  third 

the  defendants,  by  one  WUkim,  who  acted  as  broker  for  SJjJ^^&ayer 

Clarke  2Xid  GfVijF,  before  the  former  became  bankrupt,  acted  at  ai^^ent. 

The  declaration  contained  counts  for  goods  sold  and  de-  boughtnoteand 

livered  before  Clark/s  bankruptcy,  and  the  common  >n^o><»  were 

'^    ^  made  out  m  tha 

money-counts.  name  of  the 

The  cause  was  tried  before  Lord  Chief  Justice  GiWx,  ^^^^'' 
at  the  sittings  at  GmUhaU,  after  last  Trinity  term,  when  it 
appeared,  that  on  the  8th  of  July  18)3,  JFiHim  requested 
a  person  by  the  name  of  Read^  with  whom  he  had  pre- 
viously dealt,  to  purchase  some  wools;  Read  said  tliat  the 
defendant,  who  was  a  clothier,  in  IViUshire,  would  become 
a  purchaser,  and  would  allow  him  (iZ^aJ),  one  penny  per  lb. 
for  buying.  WiBuns^  in  consequence,  told  Clarke  and 
Gray  that  Read  would  purchase  the  wools  in  question, 
which  they  then  had  to  dispose  of,  and  that  he  had  agreed 
to  pay  for  them  by  the  defendant's  acceptances.  To  this 
they  assented,  and  WUkinSj  in  consequence,  left  samples 
of  the  wools  with  Read,  which  the  defendant  inspected, 
and  approved  of. — ^The  defendant  requested  time  for  pay- 
ment, by  being  given  credit  for  six  months  from  the  time 
of  weighing,  and  then  an  acceptance  at  two  months,  to 
which  the  bankrupt  and  Gray,  through  the  medium  of 
WUIms,  acquiesced.  Wilkins  then  sent  the  terms  of  the 
contraa  to  Read  in  the  following  bought  note. 
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181 7.  I^i'*  ^^-  Riod. 


I  have  bought  of  G.  C/arle,  for  your 

WlLSOH  . 

«.  account)  thirty  bags»  Spanish-wool. 

Hart.  rp^^  ^j  draft,  1 1  per  cwt.,  to  be  paid  for  by  W.  Hart 

and  Co. — Bills  at  two  months  date^  from  six  months. 
Twenty-one  days  allowed  to  weigh  one-half,  and  thirty- 
five  days  allowed  to  weigh  the  remainder. 

July  10th  1813.  Jno.  Wilkin f. 

H^tlkins  made  an  entry  in  his  contract-book  in  similar 
terms. — ^The  invoice,  after  the  wools  were  weighed,  ex- 
pressed them  to  be  purchased  of  Clarke^  by  Read.  The 
defendant  ordered  them  to  be  forwarded  from  Clarke  s  to 
a  wharf,  to  be  shipped  on  his  account ;  some  time  after- 
wards, Clarke  requested  Read  to  accept  bills  for  the 
amount  of  the  wools  for  his  accommodation^  and  for  which 
he  promised  to  provide ;  he  accordingly  drew  two  bills 
on  Read^  one  for  .£500:  12/.,  dated  31st  July  1813,  the 
other  for  <£500,  dated  14th  August  1813.  Both  of  these 
bills  were  payable  at  six  months  after  date,  in  order  that 
they  might  fall  due  on  the  same  days  as  those  of  the  de- 
fendant, according  to  the  terms  of  the  contract.  These 
acceptances  of  Read  were  to  be  provided  for  by  the 
defendant's  bills  on  Clarke. — In  January  1814,  Read  be- 
came insolvent,  and  assigned  his  estate  to  trustees  for 
the  benefit  of  his  creditors.  The  bills  were  dishonoured 
when  the  plaintifis  demanded  payment  of  the  defendant, 
which  being  refused,  the  present  action  was  brought. — 
On  the  examination  of  Wilkins^  (the  plamtiffs'  broker), 
he  swore  that  this  was  a  sale  to  the  defendant,  ^or  whom 
Read  acted  merely  as  an  agent.  On  the  other  hand. 
Read  swore  that  he  purchased  on  his  own  account,  and 
that  he  was  neither  authorised  to  buy  for  the  defendant, 
nor  to  pledge  his  credit.    On  this  conflicting  evidence, 
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his  lordship  left  it  to  the  jury  to  determine,  whether  this  1817. 

was  in  fact  a  sale  to  the  defendant,  or  to  Read. — ^They 


WiLSOM 

found  that  it  was  a  sale  to   the   defendant^  and  the  v. 

plaintiff  had  a  verdict  accordingly. 

Mr.  Seijt.  Besty  in  the  course  of  the  last  term,  obtained 
a  rule  mxf,  that  the  verdict  should  be  set  aside  and  a  new 
trial  granted,  on  the  grounds  of  the  inadmissibility  of 
Wilkins's  evidence,  in  contradiction  to  the  terms  of  the 
contract  between  the  parties. 

Mr.  Serjt.  Lem  and  Mr.  Serjt.  Copley  now  shewed  cause, 
and  insisted  that  although  the  transaction  appeared  firom 
the  written  documents  to  be  a  sale  from  Clarke  to  Read^ 
it  was  in  reality  a  sale  to  the  defendant,  for  whom  Read 
acted'  in  the  capacity  of  broker.    The  testimony  of  fVilkinf 
confirmed  this,  and  the  transaction  was  known  to  all  tht 
parties.     The  acceptances  given  by  Read  were  merely 
for  the  accommodation  of  Clarke,  and  were  not  intended 
for  the  payment  of  the  wools,  or  to  be  placed  to  the 
credit  of  the  defendant.    They  contended  that  JFiliin^% 
evidence  was  admissible,  for  the  purpose  of  shewing  that 
Read  acted  as  the  broker  of  the  defendant ;  that  such 
testimony  would  not,  in  effect,  vary  the  terms  of  th^ 
contract,  but  merely  tend  to  shew,  that  the  wools  were 
purchased  by  him  for  the  defendant,  who  consequently 
received  them. — They  distinguished  this  from  the  casetf 
of  Gunnts  V.  Erhart  (a),  and  Powell  v.  Edmunds  (h), 
where  the  declarations  of  an  auctioneer,  at  the  time  of 
sale,  were  held  inadmissible  to  contradict  the  printed  con- 
ditions.   The  question  here  is,  whether  where  one  broker 
makes  out  a  contract-note  and  ii)voice,  in  the  name  of 
another,  whom  he  credits  in  his  books;— he  can  give 
parol  evidence  that  the  contract  was  made  iiHth  a  third 
person,  as  principal,  and  not  with  the  broker,  whose  name 

(a)  1  U.  B.  S89.-. — il)  1$  E.  R.  6. 
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1117.  only  appears  on  the  face  of  the  instrument.— In  the  case  of 
Addison  v.  Gandassequi  (tf),  the  question  was,  whether  the 
credit  was  giren  tothe  broker,  or  to  the  principaL — Here 

Hart.  ^j^^  yxcj  have  decided  that  it  was  given  to  the  defeadaat, 
as  prindpali  and  that  J2/ai/ acted  in  the  capacity  ofhrofcer. 
Pidirsm  V.  Gmidasjequi  (h)  differed  materially  £nom  the 
case  last  dted,  as  the  credit  was  not  exfdaincd. — It  has 
been  proved  by  JFUkitu,  that  the  defendant 
and  approved  of  the  wools ;  arranged  as  to  the  ] 
fncrintended  the  weighing,  and  ordered  them  to  be 
fcrwaided  to  him ;  this,  therefore,  was  a  contrivHice  be- 
Cv«en  Read  and  the  defendant,  to  whom  the  £3niicr  was 
iMiebced.  The  jury  have  well  weighed  the  conflicting 
evidence  of  both  the  witnesses,  have  given  credit  to 
UniUni,  and  therefore  their  verdict  oug^t  not  to  be  db- 
turbed* 

Mr*  Seijt.  Best  and  Mr.  Seijt.  Faugban  in  support  of 
the  rule,  ivged,  that,  on  the  face  of  all  the  documents, 
this  appeared  to  be  a  bargain  between  the  [daintffi  amd 
JUadf  and  that  unless  it  were  clear  that  the  coodoct  of 
the  latter  and  the  defendant  was  fraudulent,  the  parol 
evidence  of  WWdns  woukl  be  inadmissible.  It  has  been 
strongly  insisted  on,  for  the  plaintifis,  that  Riad  acted  as 
the  brdcer  of  the  defendant ;  this  does  not  appear  to  be 
the  case,  for  he  purchases  on  his  own  account  alone.  He 
must,  in  this  case,  be  considered  as  the  i»incipal. — WiBans 
could  not  say  he  sold  to  Hart^  having  signed  the  contract 
as  a  sale  to  Rsad^  and  it  was  therefore  repugnant  to  the 
general  rule  of  law,  that  a  contract  in  writing  cannot 
be  varied  by  parol  testimony. — It  appears  by  the  bought 
note,  that  Read  is  the  principal,  and  that  Harfs  bills 
are  the  security  for  the  payment  of  the  wools.  This 
note  is  confirmed  by  the  invoice,  which  states  it  to  be  a 


•i 


(a)  4  TeMt.  574- (6)  15  S.  R.69. 


IN  THB  FIFTT-SEVEHTH  TBAR  OF  GBO.  III.  49 

sale  fix>m  the  plaintifis  to  Read.    This,  therefore^  comes  1817. 

within  the  construction  of  the  statute  of  frauds  (a),  for,        ^J^^^^ 
it  would  be  sufficient  to  shew  that  the  mvoice  was  made  o. 

out  in  the  name  of  the  principal  to  make  him  liable  Hart* 
under  that  statute.  Read  had  previously  purchased  goods 
firom  Willuns  under  similar  terms,  and  the  defendant 
therefore  was  only  collaterally  liable.  The  defendant  was 
known  from  the  beginning  to  the  end  of  the  transaction; 
he  approved  the  goods,  and  directed  them  to  be  forwarded 
to  him :  How,  therefore,  came  the  contract-note  to  be 
made  out  .in  the  name  of  Read?  The  case  of  Addism  v. 
Gandassequi  is  expressly  in  favour  of  the  defendant.  The 
defendant  here  was  never  debited,  for  the  contract  was 
solely  with  Read.  The  facts  in  Paterson  v.  Gandassequi 
were  nearly  similar,  as  the  defendants  there  had  a 
verdict,  because  it  was  known  on  whose  account  the 
goods  were  bought.  The  wools  were  bought  and  paid 
for  by  Reads  bills ;  he  had  no  authority  to  pledge  the 
defendant's  bills,  although  it  was  intended  that  the  g^oods 
should  be  paid  for  by  them.  Suppose  the  plaintifis  had 
brought  their  action  against  Readj  could  it  be  possibly 
contended  that  he  would  not  be  liable  for  the  payment 
of  the  wools?  If,  therefore,  he  would  be  liable,  the 
defendant  cannot  be,  for  there  would  then  be  two  prin- 
dpals.  Read  has  sworn  that  he  purchased  on  his  own 
account :  The  bou^t  note  and  invoice  are  in  direct  con- 
firmation of  this  testimony.  It  was  left  to  the  jury  to 
decide  on  the  contradictory  evidence  of  Read  2nd  ffllkins, 
and  as  Read  swore  that  he  was  the  principal,  and  resold 
to  the  defendant,  the  latter  cannot  be  liable. 

(a)  2g  Car.  2.  c.  3. 1.  I?.— By  which  it  is  enacted,  thai  'No 
'  contract  for  the  sAle  of  any  goods,  wares  and  merchandises,  for  the 
'  price  of  ten  pounds  or  upwards,  sluill  be  good,  except  the  buyer 
'  shall  accej^t  part  of  the  goods  so  sold  and  actually  receive  the 
'  same ;  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
'  of  payment ;  or  that  some  note  or  memorandum  in  writing  of  the 
'  said  bargain  be  made  and  signed  by  the  partia  to  be  charg;ed  by 
'  such  contract  or  their  ageots  thereunto  lawfiolly  authorized.' 

VOL.  I«  S 
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181^.  Mr.  Justice  Dallas. — ^We  are  not  called  upon  in  tliif 

^"^^  action  to  determine  whether  the  jury  were  right  or  wrong 

t;.  in  their  decision,  but  whether  they  gave  their  verdict  so 

Hart.  clearly  against  evidence,  as  to  authorize  us  to  grant  a  new 
trial.  The  question  left  to  them  was^  whether  this  was  not 
a  contrivance  between  Read  and  the  defendant,  in  order 
to  induce  the  plaintiffs  to  consider  the  latter  responsible. 
This  being  a  case  of  contradictory  evidence,  the  jury 
judged  of  the  credit  due  to  each  of  the  witnesses,  and 
having  duly  considered  the  nature  of  the  written  docu- 
ments, decided  in  favour  of  the  veracity  of  Wtlkins. — 
The  only  question  was,  whether  Read  acted  in  the  capacity 
of  agent :  That  circumstance  did  not  depend  on  the  testi- 
mony of  WtUuns  alone.  It  has  been  decided  in  the  case  of 
Ketnble  v.  Aikms  {a\  that  a  broker  may  make  a  contract 
in  his  own  name,  without  inserting  that  of  his  principal. 
•  —The  circumstances,  as  to  the  purchase  and  disposition  of 
the  goods,  were  in  that  case  somewhat  similar  to  the 
present. — The  jury  have  deemed  this  to  be  a  contract 
made  by  Read^  as  the  agent  of  the  defendant,  and,  there* 
fore,  are  not  wrong  in  the  conclusion  they  have  drawn. 
Mr.  Justice  Park. — I  am  of  the  same  opinion. — This 
application  appears  to  be  made  on  two  grounds :  Firjt^ 
that  parol  declarations  cannot  be  received  to  explain  a 
written  contract;  and,  secondly^  whether  there  is  sufficient 
evidence  of  fraud  between  Read  and  the  defendant  for 
the  jury  to  give  a  verdict  for  the  plaintiff.  The  decision 
of  my  brother  Dallas  will  neither  infringe  on  the  statute  of 
frauds,  nor  affect  those  cases  which  have  been  previously 
determined.  It  is  clear  that  parol  evidence,  to  vary  a  writ- 
ten contract,  cannot  be  received:  but  that  this  parties  con- 
tracted in  the  capacities  of  principals  or  agents,  may  be 
explained.     Putting  the  documents  out  of  the  case^  and 

[fi)  AnUg  p.  6« 
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{M-esmning  on  the  contradictoiy  testimony  of  the  two  181 7. 

witnesses  tthat  there  was  a  fraud  between  Read  and  th^        n^"^^ 

WiLsoir 
defendant,  the  verdict  of  the  jury  b  satisfactory  and  con-  o. 

elusive.  "^■^• 

Mr.  Justice  Bueeouoh  assented. 

Rule  discharged. 


Wheelwugbt  and  another  v.  Jdtting,  bail  of  Fles.       ^b'.'eS' 

This  was  an  action  of  debt,  on  a  recognizance  of  bail  WI^^k  an  >ffi- 
.-,.,.  ,  ^^^^  to  hold  to 

entered  into  by  the  defendant  m  this  court,  under  the  bail  U  for  ^it^, 

fbUowing  circumstances.      Fles,  the  defendant  in  the  TblllTrexchMj 

original  action,  was  indebted  to  the  plaintifis  in  j^500,  only,  and  the 

for  goods  sold  and  delivered ;  for  the  payment  of  which  a  general  veidict 

he  had  accepted  three  bills  of  exchange,  drawn  on  him  fo'^gw^^r    ,, 

,  .    .^    #.       .ft  «  ?•  ..  amount,  ai  well 

by  the  plaintifi  for  jr  167  each,  payable  at  five,  seven,  on  the  bill  at  for 

and  nine  months.    The  first  of  these  bills  being  dis-  gSftrrii/^*" 

honoured,  FUs  was  arrested  by  the  plaintiffs  on  an  afii-  liable  for  »o 

davit,  suting  him  to  be  indebted  to   them  in  jf  167  l^S^ShTbill 

and  upwards,  upon  and  by  virtue  of  a  bill  of  exchange  pf  exchange*, and 

drawn  by  plaintiffs  upon,  and  accepted  by  Fles,  for  <£  167.  the  payment  of 

The  defendant,  with  one  Simmons^  became  his  bail  in  »uch  sum  with 

,.  J  ^  .  .^  1  •  •      «»tsbyoneof 

this  court,  and  entered  into  the  usual  recognizance^  viz.  the  bail  is  a  dis- 

•£SS4,  being  double  the  amount  of  the  siim  sworn  to  v—  ^  J;[8*  ®^  ^« 
The  plaintiffs  declared  against  Fles^  upon  the  bill,  and 
added  counts  for  goods  sold,  and  the  common  money 
counts,  and  fadd  their  damages  at  <£600. — Having  ob- 
tained interlocutory  judgment  against  FUs,  a  writ  of 
inquiry  was  executed,  when  the  plaintiffs  obtained  final 
judgment  for  <£535  :  6/.,  being  the  whole  sum  due  to 
them  for  the  goods  furnished  to  Fles.  In  last  Trinity  term 

s2 


52  CASES  IN   HILARY. TBRMy     . 

I817.  the  plaintiffs  brought   an   action   in  the   King^s  Bench 

...     ^"^^  against  Simmons  on  his  recognizancei  and  in  Michaelmas 

V.  term  following,  a  rule  nisi  was  obtained  that  all  pro* 

JuTTivc.       ceedings  should  be  staid  upon  the  payment  of  the  sum 

sworn  to  in  the  action  ^  with  interest  and  J  be  costs  of  both 

actions,  which  rule  was  made  absolute,  and  the  terms  of 

the  rule  afterwards  complied  with,  by  payment  of  the 

sum  of  j£^219. :  13x.  :  3d.  to  the  plamtiffs  by  Simmons 

and   the   defendant. — ^The  present  action  was  brou^t 

'against  the  defendant  on  the  recognizance  entered  into 

by  him  in  this  court. 

Mr.  Serjt.  Faughan,  on  a  former  day  in  this.tenn,.had 
obtained  a  rule  nisi  that  the  further  proceedings  in  this 
case  should  be  staid,  on  the  ground  that  all  claims  which 
the  plaintiffs  had  upon  the  defendant,  by  reason  of  the 
recognizance,  had  been  satisfied  in  the  action  brought  in 
the  King*s  Bench  against  Simmons,  the  other  bail. 

Mr.  Serjt.  Best  now  shewed  cause,  and  observed  that 
there  was  a  material  difference  between  the  practice  of 
the  court  of  King's  Bench  and  that  of  the  Common  Pleas, 
as  to  the  liability  of  bail  on  their  recognizance,  inasmuch 
as  in  the  fomoer,  it  was  decided  by  a  rule  of  court  (a),  that 
bail  together  are  only  answerable  to  the  extent  of  the  sum 
sworn  to  and  the  costs,  whatever  the  amount  recovered 
may  be ;  but  in  this  court  each  of  the  bail  is  considered 
separately  responsible  for  the  sum  recovered  to  the  full 
extent  of  the  penalty  of  the  recognizance,  being  double 
the  amount  of  the  sum  sworn  to.  He  insisted,  that  this 
sum  had  not  been  satisfied,  that  the  original  action 
having  been  brought,  and  the  recognizance  entered  into 
in  this  court,  the  plaintiff^  were  entitled  to  recover  in 
this  action  against  the  present  defendant  to  the  extent 
of  his  recognizance.     He  stated  that  the  now  defendant. 


(a)  Easter,  5  Gf.  f. 
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not  being  in  the  kingdom  at  the  time^  could  not  be  sued  X817* 

in  the  first  instance  with  Simmons ,  and  that  the  latter  was^  Wheelwright 
sued  on  his  recognizance  in  the  King^s  Bench,  because  the  v. 

return  days  of  this  court  had  expired.  wttih 

'  Mr*  Seijt.  Faughan^  in  support  of  the  ruler  assented  to 
the  difierence  of  the  practice  in  the  court  of  Kin^s  Bencb^ 
as  to  the  amount  for  which  bail  were  liable  on  their  re- 
cognizance^  but  insisted  that  the  present  action  was  not 
maintainable^  as  the  plaintiff*  had  obtained  a  judgment 
against  Fhsj  upon  a  cause  of  action  not  disclosed  by  their 
2&dzv\x  of  debt,  and  that  this  case  was  therefore  expresdy 
wkhin-that  of  Caswell  v.  Coare  {a\  where,  although  a 
general  verdict  was  taken,  the  court  discharged  the  bail, 
because  the  verdict  was  founded  on  evidence  inapplicable 
to  the  counts  to  which  the  affidavit  applied;  and  that  as 
in  tlus  case  the  affidavit  was  confined  to  the  bill  of  ex- 
change for  j^lSIf  and  the  sum  recovered  against  Fles 
being  £635 :  6/.,  as  wdl  on  the  bill  of  exchange  as  for 
goods  sold,  that  the  plaintifiFs  had  been  paid,  by  the  action 
against  Simmons,  the  full  amount  of  the  cause  of  action 
sworn  to  against  the  principal,  together  with  all  costSj  and 
that  the  defendant  was  thereby  discharged  from  his  re- 
cognizance. 

The  courtj  without  noticing  the  effect  of  the  proceed- 
ings  against  Simmons  in  the  court  of  King's  Bench,  held 
that  this  case  came  within  the  doctrine  laid  down  in  that 
of  CsufoiH  V.  Coare,  and  that  as  the  plaintiff^s  affidavit  was 
confined  to  the  bill  of  exchange,  they  could  only  re- 
cover to  the  amount  of  such  bill. 

Rule  absolute. 


{a)  2  Taunt,  107. 
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Thursday, 
Feb.- 6th. 

The  court  will 
not  allow  the 
venue  to  be 
changed  in  an 
action  on  a 
charter-party  of 
aflfreightment  on 
the  usual  afii- 
davit. 


MoRR.18  V.  Hurry. 

Mr.  Serjt«  Vaughan  on  a  former  day  had  obtained  a  role 
mii^  on  the  usual  affidavit,  to  change  the  venue  in  this 
action,  which  was  brought  on  a  charter-party  of  afireight* 
menty  from  London  to  Lancaster. 

Mr.  Selicitor^GeMral  now  shewed  cause,  and  insisted 
that  in  order  to  change  the  venue,  it  was  necessary  to  shew 
that  the  cause  of  action  was  confined  loholly  to  the  county 
to  which  such  venue  was  intended  to  be  changed.— Here» 
as  it  appeared  on  the  face  of  the  declaration,  thai  the 
disurter-party  was  by  deedy  the  defendant  could  not  swev 
that  the  cause  of  action  arose  at  Lancaster. 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule,  was 

stopped  by  the  court,  who  determined  that  they  would 

not  allow  it,  unless  some  special  ground  were  laid,  and  the 

rule  was  consequently 

Discharged  {a). 


(a)  See  Evaiuy.  Wiwet,  \B.UP.  SO.-^WhUhum  v,  Stainet, 
«B.  &P.365. 


Thursday^ 
Feb.  6th. 


Partridge  v.  Herbert  and  Eraser. 


JamSattoJr      MR.'Serjt.  Copley  moved  for  a  rule  nisi,  to  set  aside  the 

be  entered  into  by  judgment  entered  up  on  a  warrant  of  attorney  against  the 

with  wTuncon-    defendant  Fraser,  and  the  execution  issued  and  executed 

ditional  defea-  thereon  against  his  goods,  and  that  the  same  mifi:ht  be 
sance»  and  the  ° 

plaintiff  hy  letter, 

stipulating  that  the  money  should  be  payable  by  insUtments^  pledged  himself  not  to 
proceed  a{;ainst  the  parlies,  unless  he  apprehended  failure : — Held,  that,  if  he  was 
apprehensive  of  the  failure  of  one,  he  might  enter  up  judgment  against  the  other,  be- 
fore the  first  instahnent  became  payable. 
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restored  to  him. — ^The  defeasance  purported  to  be  merely 
for  avoiding  the  judgment,  upon  the  payment  oi  £lWf 
and  interest,  by  both  the  defendants,  on  the  31st  of 
December  1816.  By  an  affidavit  of  Fraser^  it  appeared 
that  he  executed  the  warrant  of  attorney  as  a  surety  for 
Herbert  \  that  the  real  terms  of  the  defeasance  were  con- 
tnned  in  a  letter  from  the  plaimiflfs  attorney,  dated  the 
28th  of  De<f.^  in  which  it  was  stipulated  that  the  money 
shoold  be  payable  by  instalments,  and  that  the  first  payment 
was  not  to  be  made  till  the  1 5th  of  February,  1 8I7.— Thtt 
notwithsfanding  this  letter,  execution  was  levied  against 
Ins  goods  on  the  first  of  February  for  <£745,  and  costs.*— 
He  innstad  that  this  was  a  non-compliance  with  the  rule 
cSMki.  43  Gi».  5.  (a),  which  requires  the  substance  and 
effect  of  a  ckfeasance  to  be  written  on  the  warrant  of  at* 
tomey.'^He  cited  M^i^ll  v.  Dubati  (*),  Shaw  v.  Evans  (c). 

But  it  aj^aring  to  the  court,  on  reference  to  the  letter 
containing  these  terms,  that  although  the  defeasance  on 
the  warrant  of  attorney  was  unconditional,  the  plaintiff 
had  pledged  himself  not  to  proceed  with  hostility  against 
the  defendants,  unless  he  should  apprehend  danger  by 
fiiHure  or  otherariae  in  the  parties^ — Heidj  that  this  being 
a  joint  warrant  of  attorney,  and  the  plaintiff  entitled  to 
execution  against  both  the  defendants,  he  might  proceed 
against  the  defendant  Fraserifhe  apprehended  the  feilure 
f^Hirberi. 

Rule  refused. 


I8I7. 
Partridge 

V, 

HeebxeIt. 


(o)  JT.  B.  9  E,  R.  136.  C  P.  3  B.  &  P.  310. {I)  3  Tauni. 

f36.~-(c)  14  E.  R.  576. 
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Friday, 
Feb.  7th.  Levt  v.  Lord  Hlrbkrt. 

In  an  action  of  This  was  an  action  of  assumpsit  brought  on  an.agree^ 
asiumpnl  for  not  ^  °  ^ 

delivering  bonds    ment  entered  into  between  the  plaintiff  and  defendant* 

Sw^illSiI^tt  bearing  date  the  Hth  day  of  August,  1816,  by  which  the 

an  agreement,      defendant,  in  consideration  of  the  ten  several  sums  of 

dLratTon  money'    i^500,  to  be  paid  to  him  by  the  plaintiff,  agreed  that  he 

was  10  be  paid  on  y^QxAdi  at  his  own  proper  costs  and  charees,  make*  seal* 

the  receipt  of  the  ,        .  ,        ,  .     .«.  .    r 

securities;  itisnot  execute,  and  dehver  to  the  plaintiff,  on  or  before  the  18th 

R^ujJtenderof  ^^  ^^  September  then  next,  ten  several  bonds  in  writing, 
the  money,  an  al-  respectively  binding  himself  and  his  heirs,  each  in  the  pe* 
pttrs'^b dng  nalty  of  i:4000,  and  each  to  be  conditioned  to  be  void 
ready  and  wining  either  in  the  event  of  the  defendant  departing  this  life 
ent!^  *  i^  ^6  lifetime  of  his  father,  the  Earl  of  Pembroke,  or  in 

the  event  of  the  defendant  surviving  his  father,  paying  to 
(he  plaintiff  within  three  calendar  months  next  after  the 
fiecease  of  the  Earl  of  Pembroke,  the  principal  sum  of 
«£2000,  with  interest  on  such  principal  sum  from  the 
time  of  the  decease  of  the  Earl  of  Pembroke ;  and  that  he 
would,  at  his  own  costs,  make,  execute,  and  deliver  unto 
the  plaintiff,  on  or  before  the  18th  day  of  September,  ten 
sievei:^  warrants  of  attorney,  authorizing  certain  attomies 
therein  named  to  suffer  judgment  to  be  entered  up  against 
the  defendant  upon  the  bonds ;  and  that  the  bonds  and 
warrants  of  attorney  should  be  in  such  form,  and  contain 
such  clauses  or  agreements,  for  the  purpose  of  effectuat- 
ing the  intention  of  that  agreement,  as  the  plaint^s 
counsel  should  advise  or  require  ;  and  the  plaintiff  agreed 
with  the  defendant,  that  the  plaintiff  would,  on  or  before 
the  1 8th  day  of  September,  ou  receiving  the  bonds  and  warrants 
of  attorney  duly  enecuted  as  aforesaid,  well  and  truly  pay 
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unto  the   defendant  the  ten  several  principal  sums  of         1917. 
;£500;  and  that  in  case  the  plaintiff  should  not,  on  or  be-  ^"^ 

fore  the  1  dth  day  of  Septemier  then  next,  find  it  convenient  y . 

to  pay  to  the  defendant  the  ten  several  stfms  of  <£500,  then      Herbert. 
the  ten  several  bonds  and  ten  several  warrants  of  attorney 
respectively  conditioned  as  aforesaid,  and  signed  and  sealed 
by  the  defendant,  should,  on  the  18th  day  of  SepterhUr^ 
be  delivered  by  the  defendant,  at  his  own  costs  and 
charges,  unto   T*.   Wright^  of  Henrietta^stnet,  Cwent^ 
Gmrden,  as  escrows,  to  be  by  him  held  and  retained  as 
such,  until  the  plaintiff  should  pay  unto  the  defendant  the 
ten  several  sums  of  <£500,  and  upon  payment  of  suchi 
fums  to  be  respectively  delivered  unto  the  plaintiff  for 
his  own  use,  with  a  proviso,  that  in  case  either  the  de- 
fendant or  the  Earl  of  Pemhroke  should  depart  this  life 
on  or  before  the  18th  day  of  Septunher,  the  agreement 
should  be  void. — ^The  first  count  of  the  declaration,  after 
setting  out  the  agreement,  and  statuig  mutual  promises, 
averred  that  the  Earl  of  P^mfcul^  was  still  living,  and  that 
although  the  plaintiff  was  on  the  18th  of  Septitnher  next 
ensuing  the  date  of  the  agreement  ready  to  pay  to  the 
defendant,  on  receiving  the  bonds  and  warrants  of  attor- 
ney, duly  executed,  for  the  ten  several  principal  sums 
of  <£500,  whereof  the  defendant  had  notice ;  and  that 
although  the  plaintiff  was  ready  and  willing  to  perform* 
the  agreement  on  his  part,  assigned  for  breach  that  the 
defendant  did  not  at  his  own  proper  costs  and  charges, 
make,  seal,  and  deliver  to  the  plaintiff,  either  on  the  18th 
of  Sefftember^  or  since,  the  said  ten  bonds,  or  the  said  ten 
warrants  of  attorney,  but  refused  so  to  do,  contrary  to  the 
articles  of  agreement;  and  that  the  defendant,  on  the 
5th  of  October^  wholly  discharged  the  plaintiff  from  any 
further  performance  of  the  agreement  on  his  part.    The 
second  count  was  similar  to  the  first,  except  that  it  averred, 
that  although  the  plaintiff  did  not  pay  to  the  defendant 
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I817.  the  said  ten  several  sums  of  <£500  on  the  18th  olSeptenAer, 

yet  that  the  defendant  did  not  on  that  day  deliver  the  said 
ten  several  bonds  and  warrants  of  attorney  so  executed, 
Herbert.  as  in  the  said  agreement  mentioned,  unto  Tbwnat  Wright 
therein  also  mentlonedi  to  be  by  him  retained  as  escrows, 
according  to  the  agreement;  and  that  the  plaintiff* was 
on  the  2d  of  October  ready  to  pay  to  the  defendant  the 
said  ten  several  sums  of  ^^500)  and  the  damage  alleged 
was  the  loss  of  the  use  of  the  bonds  and  warrants  of  at* 
tomey,  and  that  the  plaintiff  had  been  put  to  the  expense 
of  <£200,  in  preparing  himself  for  the  performance  of 
the  agreement  on  his  part,  and  to  enable  him  to  complete 
the  same  with  the  defendant. — There  was  a  third  special 
count,  on  am  implied  contract,  to  pay  the  expenses  of  pre- 
paring the  requisite  instruments,  the  same  having  at  the 
defendant's  request  been  procured  by  the  plaintiff^  the 
agreement  being,  that  the  defendant  should,  at  his  own 
costs  and  charges,  prepare  the  same.  The  common  coonts 
for  work  and  labour,  and  the  monies,  were  also  added 
To  the  three  special  counts  the  defendant  demurredy  and 
assigned  for  causes  of  demurrer,  as  to  the  first  and  second 
counts,  that  it  was  not  sufficiently  averred  that  any  tender 
was  made  by  the  plaintiff  to  the  defendant  to  pay  him  the 
said  ten  sums  of  c£500,  on  receiving  the  bonds  and  war- 
rants of  attorneys  and  as  to  the  thurd  count,  that  the 
contract  therein  mentioned  was  not  sufficiently  set  out, 
nor  did  it  appear  thereby  of  what  nature  the  contract 
was,  whether  by  deed  or  otherwise ;  and  to  the  common 
counts,  the  defendant  pleaded  the  general  issuer  The 
plaintiff  joined  in  demurrer  to  the  first  and  second  counts, 
pleaded  a  similiter  to  the  general  issue,  and  entered  a  tudk 
prosequi  as  to  the  third  count. 

Mr.  Serjt.  Blosset^  in  support  of  the  demurrer,  stated, 
that  the  causes  did  not  apply  to  the  second  count  of  the 
declaration,  as  it  appeared  that  the  plaintiff  had  not  the 
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money  to  pay  to  the  defendant  on  the  18th  September^  l^\7. 

md  that  he  should  therefore  have  averred  a  request  to 
the  defendant  ta  deliver  the  securities  to  Wright  as  es- 
crows 5  and  that  as  to  the  first  count,  it  should  have  been  HaaiaaT. 
stated  therein,  that  the  plaintiff  had  a  right  to  demand 
those  securities  from  the  defendant ;  and  that  he  was  not 
only  ready  to  pay  the  money,  but  ofiered  to  accept  the 
secorities,  if  the  defendant  had  been  ready  to  deliver 
them.  He  cited  Raw/on  v.  Johnson  (a). — He  contended, 
that  where  there  are  mutual  and  concurrent  acts,  they 
must  be  construed  according  to  the  intention  of  the  par- 
ties ;  and  that  under  the  general  allegation  of  a  party's 
being  ready  <aiid  willing,  it  was  necessary  to  prove  that 
an  ofEer  or  tender  was  duly  made  to  perform.his  own 
part.  The  natuM  of  this  contract  was  for  the  defendant 
to  ipv^  a  security  for  money  to  be  advanced  by  the  plaintiff, 
and  it  was  intoMled  that  both  those  acts  should  be  mutual, 
and  doneat  the  same  time.  It  could  not  havebeen  intended 
that  the  plaindff  shook!  be  put  in  possessicm  of  those 
▼ahableseairities  until  the  money  was  paid|  and  that  such 
was  the  intention  is  dear  from  the  nextdauseof  the  agrea* 
ment,  which  provides  fior  the  circumstance  of  the  plaint* 
tiff's  not  having  the  money  to  pay  at  the  time  ^  and  as 
by  the  terms  of  the  agreement  it  wa»  stated  that  the 
bonds  and  vrarrants  of  attorney  should  be  in  such  form 
as  the  plaintiff's  counsel  should  advise,  the  defendant 
was  not  bound  to  execute  those  instruments,  unless  they 
were  settled  or  dravm  by  such  counsel.  He  dted  4  R$U. 
Akr.  462.  8.  where  it  is  laid  down,  that  if  a  condition  of 
an  <4)ligation  be  to  account  before  such  auditors  as  the 
obligee  should  assigii  v  if  the  obligee  do  asrign,  he  must 
pve  notice  of  them  to  the  obligor,  or  he  is  not  bound  to 

(s)  1  £.  12.  SOflk 
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181 7«  account :  So  if  a  person  be  bound  to  enfeoff  such  persons 

'!r'^  as  the  obligee  shall  name,  he  should  give  notice  whom  he 

V,  will  name^  else  he  b  not  bound  to  enfeoff  them. — So  to 

IUnssst.      ^^y  juch  an  obligation  as  the  obligee  shall  write^  he  is 

not  bound  to  seal  without  notice  of  the  obligation  written ; 

so  if  j/,  covenant  with  B.  to  make  such  an  assurance  of  a 

manor  as  B/s  counsel  shall. devise  before  such  a  day,  and 

he  devises  one^  B,  should  give  notice  to  A,,  or  he  is  not 

bound  to  perform  it. 

Mr.  Serjt.  Best  was  about  to  support  the  declaration. 
—But  per  Curiam,  The  defendant  agreed  to  deliver  the 
securities  on  the  18th  of  SepUtnier^  when  the  plaintiff  was 
willing  to  accept  them.-^In  Rawson  v.  Jabnson^  there  is 
no  refusal  and  discharge.  In  this  case)  both  those  facts 
are  alleged  in  the  declaration. — In  lyUh  v.  Atkinson,  (a)^ 
it  vras  laid  down  by  Lord  Chief  Justice  GMs  to  be  un- 
neceuary  for  the  plaintiff  to  prove  an  offer  of  money 
in  an  action  for  no{  delivering  goods  according  to  agree- 
ment! till  the  defendant  was  ready  to  perform  his  part  of 
the  contract  by  the  delivery  of  such  goods.  In  Mortm  v. 
htmA  (4)»  Lord  Kemfm  held,  that  where  two  concurrent 
acts  are  to  be  done,  it  is  sufficient  for  the  party,  who 
toes  the  other  fot  non*perfbrmance  to  avor  that  he  was 
rtftdy  to  perform  his  part  of  the  contract ;  and  as  the 
phdntiff  has  averred  that  he  was  re^ly  to  pay  the  money 
on  receiving  the  bonds,  it  is  sufficient.  Had  the  agree- 
ment stipulated  that  the  securities  were  to  be  drawn  in 
iiKk  hrm  as  the  deCendant^  counsel  should  advise,  there 
might  haT«  been  n  ground  of  doubt  on  the  last  objection 
taken  I  but  how  couM  the  plaintiff's  counsel  advise  on  in- 
stnunems  the  defendant  had  never  produced  ?  Akhoo^ 
this  is  an  immonl  comnd:  of  the  defendant  to  pay 

v«>  I  JiMk.  4it.«-«(f>  r  r.  A.  159. 
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money  after  the  death  of  his  father,  the  court  cannot  assist  1817. 

him;  and,  therefore,  there  must  be  LivT' 

Judgment  for  the  Plaintiff  (a). 


9, 

Herbert. 


The  court  allowed  the  demurrer  to  be  withdrawn,  on 
the  defendant's  pleading  issuably,  and  going  to  trial  at  the 
sittings  after  this  term. 


ia)  Sec  Walerhouse  v.  Skinner,  2  B.  Sc  P.  447.  Smith  v.  Wood- 
hcusi,  (in  crroOf  3  N.  R.  S33. 


HicKLiNO  and  another  v.  Hardbt.  Feb.^7&. 

This  was  an  action  on  a  bill  of  exchange,  dated  the  i?  1st  Where  a  bill  of 

day  of  February,  1816,  drawn  by  the  defendant  at  Saint  -^""p^.^Igei^ 

Aficbae/Sf  on  Brown,  in  London,  for  c£400y  payable  to  the  gocxis  sold, 

plaintiff's  order,  at  ninety  days  sight,  value  received  in  ^ntment'To  Sic' 

fruit.     The  first  count  of  the  declaration,  after  stating  drawee,  is  refused 

the  terms  of  the  bill,  alleged  that  on  the  19th  of  March ,  Held,  that  the 

1816,  the  bill  was  presented  to  Brown  for  acceptance,  holder  having 

,  '^  declared  against 

which  he  refused,  when  it  was  duly  protested  for  non-  the  drawer  on  the 

acceptance^   of  which  the  defendant  had  notice,   and  coums"for^Koodi 
thereby  became  liable  to  pay  the  said  sum  of  c£400  sold,  mav  treat 
to  the  plaintifis  on  request. — ^To  this  count  were  added  nuHity,  and  re- 
two  others,  for  goods  sold  and  delivered,  and  the  com-  cover  his  demand 

_,_,_,  ,111  1  on  the  latter 

mon  money  counts.    The  defendant  pleaded  the  general  counts,  although 

issue,— The  cause  was  tried  before  Lord  Chief  Justice  Jjie  credit  on  oic 

bill  be  not  ex- 
GiUs,  at  GuiUball,  at  the  sittings  after  last  Michaelmas  pired.  Itbsuffi. 

term,  when  his  lordship  directed  a  verdict  to  be  found  for  Sn^'Jwe  a 

the  plainti0s,  with  leave  for  the  defendant  to  move  to  set  presentment 

it  aside  and  enter  a  nonsuit,  on  the  following  grounds. —  accepunce, 

without  shewing 
ing  that  the  bill  was  protested  for  Don-acceptaoce,  or  that  the. drawer  had  notice  of  its 
dishonofttr. 
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I8I7.  The  bill  was  given  in  payment  for  oranges  sold  to  the 

„  ^^^^^^         defendant  by  the  plaintiffs,  at  the  island  of  Saint  Michael\ 

niCKLIMO  ^  '  * 

V.  the  plaintiffs  abandoned  the  count  on  the  bill,  and  resorted 

ARDiT.  j^  those  for  goods  sold  and  delivered,  on  which  the  de- 
fendant was  held  to  bail.  It  was  proved  on  behalf  of  the 
plaintifis,  in  order  to  support  the  latter  counts,  that  the 
defendant  had  admitted  the  receipt  of  the  oranges,  that  the 
plaintiff's  demand  was  correct,  and  that  they  had  received 
the  bill  in  payment,  that  on  the  bill's  being  refused  ac- 
ceptance by  Brown  on  the  19th  of  March,  this  action 
was  brought  on  the  27th  of  that  month,  though  the  bill 
would  not  become  due  till  the  £Oth  of  June.  The  defend- 
ant's counsel  then  submitted  that  the  plaintiffs,  having 
declared  on  the  bill,  should  prove  a  due  presentment  for 
acceptance,  Brcwn*$  refusal  to  accept,  as  well  as  the  protest 
and  notice  of  5uch  non-acceptance  to  the  defendant,  as  it 
was  in  evidence  that  the  plaintiffs  had  taken  the  bill  in 
payment  for  the  oranges,  and  brought  the  present  action 
for  goods  sold  and  delivered  before  the  bill  was  due. 

Mn  Serjt.  Best,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  non- 
suit accordingly. 

Mr.  Serjt.  Copley  now  shewed  cause  against  the  rule, 
and  insisted  that  the  plaintiffs  might  resort  to  the  count 
for  goods  sold  and  delivered,  as  they  provj^  ithe  delivery 
and  value  of  the  oranges  at  the  trial. — ^The  bill  of  ex- 
change given  by  the  defendant  did  not  amount  to  pay- 
ment, as  the  plaintifis  were  prepared  to  prove  that  it  had 
been  presented  to  Brown,  who  had  refused  to  accept  it, 
stating,  as  a  reason,  that  he  had  received  no  advice  from 
the  defendant,  nor  had  he  any  effects  pf  his  in  his  hands 
at  the  time.  The  defendant,  after  the  action  was  brought, 
admitted  the  refusal,  and  told  the  pldntifi&  that  if  they 
would  present  it  a  second  time,  it  would  be  accepted. 
It  was  therefore  sufficient  to  prove  ^r#fc^s  refusal,  with* 


HlCKLiN« 

V. 
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out  shewing  that  the  defendant  had  notice  of  such  refusal*  igi^. 

He  cited  the  case  of  Bhb^  v.  Rowe  (a). 

Mr.  Sexjt.  Best^  in  support  of  the  rulei  contended  that 
the  case  of  Bishop  ▼.  Rowe  was  wholly  inapplicable  to  Hardiv, 
the  present  i  that  the  taking  of  the  bill  in  the  first  in- 
stance must  be  esteemed  a  full  payment  of  the  debt ;  and 
that  as  the  plaintifis  had  not  complied  with  the  requisites 
of  the  Stat.  S  &  4  Ann.  €.  9.  /.  7.  {b)f  they  were  not  entitled 
to  recover,  on  the  count  for  goods  sold. — ^The  statute  of 
Anm  applies  to  inland  billsy  in  order  to  put  them  on  a 
level  with  foreign,  which  latter  are  considered  as  absolute 
payment^  if  due  diligence  be  not  used.  The  plaintiffs, 
therefcMre,  should  have  protested  the  bill  on  Brown^s  re* 
fiisal  to  accept.  In  the  case  of  Siedman  v.  Gtoci  (^ ),  which 
was  an  action  for  goods  sold  and  delivered,  the  plaintiff 
had  taken  three  promissory  notes  in  payment,  and  Lord 
Kenyan  had  there  hdd»  that  if  a  person  in  payment  of  a 
debt  gives  a  bill  or  note  payable  at  a  future  day,  the 
party  receiving  it  cannot  sue  on  his  original  debt,  until 
the  time  which  such  bill  or  note  has  to  run  is  expired. 
Brown  doubted  whether  the  oranges  would  be  approved  or 
not :  He  stated  that  when  that  £ict  should  be  ascertained, 
he  would  accept  the  bill. 

Mr.  Justice  Dallas.  The  holder  is  not  obliged  to 
present  it  fer  acceptance  a  second  time.  In  the  case  of 
HiUin  V.  Hartsmk  (d).  Lord  Kenyan  has  laid  it  down  that 
where  goods  are  paid  for  by  a  bill,  it  is  unnecessary  for 
the  person  giving  such  bill  to  prove  that  it  has  been  paid, 

(a)  3  3f.  &  S.  362. 

(6)  By  which  it  is  eDacted,  '*  that  if  any  person  accept  anv  bill  of 
exchange  for  and  in  latif  faction  of  any  former  debt,  or  sum  of  money 
formerly  dde  uuto  him,  the  same  shall  be  accounted  and  esteemed  a 
full  and  complete  {Myment  of  such  debt,  if  such  person,  accepting  of 
any  such  bill  for  his  debt,  doth  not  take  his  due  course  to  pbtain 
payment  thereof,  by  endeavouring  to  get  the  same  accepted  and  paid, 
and  make  his  protest  either  for  non-acceptance  or  non-payment 
thereof." 

(c)  1  Etp.  3. (ji)  4  J?ip.  46. 
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jai7«  and  that  the  party  taking  the  bill  in  payment  of  such 

-J  ^^""^^  debt  was  a  presumption  that  the  money  was  received, 

V.  unless  the  contrary  were  shewn.  Here  the  defendant  has 

IlAKuiv.  admitted  that  the  bill  was  duly  presented  to  Brotvn  for 
acceptance,  which  he  refused ;  and  Lord  EUenhrougb  has 
held  in  the  case  of  Mussen  v.  Price  {a),  where  all  the 
authorities  on  this  subject  are  referred  to,  that  where  a 
person  takes  in  payment  for  goods  a  bill  drawn  by  the 
vendee  on  another,  payable  at  a  future  time,  if  the  bill  be 
dishonoured,  the  payee  may  bring  his  action  immediately. 
The  defendant,  therefore,  having  undertaken  in  the  first 
instance  that  the  bill  should  be  honoured  by  Brawny 
and  admitted  that  it  was  not  accepted  by  him  when  it  was 
presented,  I  think  it  supersedes  the  necessity  of  protest, 
apd  there  is  no  reason  to  adduce  further  evidence  than 
that  oflfered  at  the  trial;  the  plaiqtiflF may  therefore  treat 
the  bill  as  a  nullity,  and  resort  to  his  original  demand. 

Mr.  Justice  Park^ — ^The  defendant  has  admitted  that 
the  bill  was  not  accepted;  he  has  therefore  failed  in  his 
engagement,  and  the  plaintifis  are  entitled  to  recover  in 
this  action  for  the  value  of  the  goods,  although  the  credit 
on  the  bill  was  not  expired  at  its  commencement. — 
Lord  Kmw  ruled  in  Sttdmam  v.  Gooeb,  that  although  it 
was  clear,  that  if  in  payment  of  a  debt,  a  creditor  contracts 
to  take  a  bill  payable  at  a  future  day,  still,  that  if  sodi 
bill  were  of  no  value,  he  might  treat  it  as  waste  po^Kr, 
and  resort  to  his  original  action. 
Mr.  Justice  Burrough  cooconred. 

Rule  discharged  (»).    - 


«'o^  *  f   ^  m:— <*^  See  JfiKM  T.  JUmt.  \  Dmg.  Si^ 
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1817. 


Brown  v,  Millner»  and  another.  I??'^*Z' 

%  reo.  Bin. 

This  was  an  action  of  indebitatus  assHmpiitj  brought  by  In  in  action  of 
the  plaintiff,  as  master  of  a  ship  called  the  William  and  btM^^master^of^ 
Marjy  for  wages  due  to  him  from  the  defendants,  as  part  f  vessel  against 

,  /-    />        ,^  *     r  1      IMS  owners  to  re- 

owners,  at  the  rate  of  <tlO  lOi.  per  month»  from  the  coter  wages 

30th  of  Nwmfcr,  1 800,  to  the  28th  of  Af ay,  1801,  being  j  J^^^  ^iTII^n. 

the  time  the  ship  was  «nder  an  embargo,  at  the  port  tion  in  a  foreifp 

oiRitainRus^a.  ^^^^^ 

The  cause  was  tried  before  Mr.  Justice  Park^  at  Guilds  to  prove  that 

baUj  at  the  first  sittings  in  this  term,  when  the  plaintiff  eaTned.^h  is 

had  a  verdict  fiwr  £s%  :  6/.,  being  the  amount  of  the  sufficient  fur  him 

,     .  •     1  .  T  It  ^  shew  that  he 

wages  durmg  such  detention.     It  was  proved  on  the  prt  has  performed 

of  the  plaintiffy  that  the  defendants  were  part  owners ;  ^^  j^7*T'  ^'"^ 

and,  in  order  to  take  the  case  out  of  the  statute  of  limita-  must  adduce 

tions,  two  lettenfinom  them  to  the  plaintiff  were  read,  JJ^it^hels^io'l'rn- 

dated  in  the  years  1814  and  1816;  containing  promises  of  titled  to  remu- 

payment.    It  was  also  proved,  that  <£l0 :  lOi.  per  iponth  "      '    ' 

were  fair  wages. 

Mr,  Serjt.  Hulhdt^  on  a  former  day  in  this  term, 
obtained  a  rule  niri ,  that  the  verdict  should  be  set  aside 
and  a  acmsuit  entereds  on  the  ground  that  it  was  not 
proved  by  Ihe  playiliff  at  tJbe  trial)  that  the  ship  had  earned 
freight 

Mr.'Seijt.  Bit$  now  shewed  cause,  and  insisted  that 
the  evidence  was  sufficient  to  warrant  the  jury  in  finding 
a  verdict  Sat.  the  plaintiff,  and  that  it  was  unnecessary  for 
him  in  an  acticfn  brought  for  the  recovery  of  wages  to 
proves  that  freight  had  been  earned.  Though  freight  is, 
by  the  maritime  law,  deemed  the  mother  of  wages,  still, 
it  does  not  fellow  that  where  no  freight  is  earned,  there 

VOL.  I.  F 
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can  be  no  wages.  If,  by  any  disaster  happening  in  the 
course  of  the  voyagCi  such  as  the  loss  or  capture  of  the 
ship,  the  owners  lose  their  freight,  although  the  seamen 
are  deprived  of  their  wages,  still,  prima  facie  ^  they  will  be 
entitled  to  a  remuneration  for  their  services ;  and  there- 
fore, it  was  incumbent  upon  the  defendants  to  have  proved, 
that  from  some  accident  the  ship  earned  no  freight.  The 
plaintiff  having  proved  the  performance  of  services  on 
board  the  ship  for  which  he  claimed  to  be  entitled  to 
wages,  it  was  incumbent  on  the  defendants  to  shew  the 
reason  why  he  was  not  so  entitled. 

Mr.  SerjuHuUoci,  in  support  of  the  rule,  contended  that 
the  defendants  were  not  bound  to  negative  a  constituent 
part  of  the  plaintiff's  right,  on  which  he  sought  to  recover; 
neither  could  they  be  called  on  to  sustain  the  plaintiff's 
case :  it  was  therefore  necessary  for  the  plaintiff"  to  have 
proved,  either  that  he  was  entitled  to  his  wages  under  a 
specific  contract,  or  that  freight  had  been  earned ;  and  that 
there  was  no  case  where  it  has  been  dedded  that  a  seaman 
is  entitled  to  wages  without  freight  being  earned  in  the 
specific  voyage,  for  which  such  wages  are  claimed :  for 
a  mariner's  title  to  wages  depends  on  the  ship  earning  her 
freight  for  the  voyage  and  the  performance  of  his  stipu- 
lated duty.  He  cited  BeaU  v,  Thompson  (a).  The  question 
is,  whether  or  not  the  person  who  sues  for  the  recovery 
of  such  wages  must  prove  that  freight  was  earned,  and 
as  this  is  an  action  of  indeUtaius  assumpsit,  in  order  to 
establish  the  allegation  that  the  defendants  are  indebted 
for  such  wageS)  it  is  not  only  necessary  for  the  plaintiff 
to  prove  the  services  performed,  but  also  the  fimd  from 
which  such  wages  are  to  command  that  the  vessel  earned 
fright :  It  was  also  incumbent  on  the  plaintiff  to  have 
proved  that  he  returned  in  the  ship.    In  Prativ.  Osjf{i\ 


(a)  4  £.  A.  646. 
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which  came  on  before  the  court  on  a  special  case  reserved» 
under  circumstances  somewhat  similar  to  the  present, 
it  was  proved  that  the  ship  procured  a  cargo,  and  on 
the  case  coming  on  for  argument,  Mr.  Justice  Lawrnice 
suggested  that  it  should  have  been  proved  whether  the 
defendant  had  received  freight  or  not.  It  is  therefore  a 
quesdon  of  law,  and  not  of  fact,  whether  it  is  not  incum- 
bent on  the  plaintiff,  in  cases  of  this  nature,  to  prove 
that  freight  was  duly  earned. 

Mr.  Justice  Dallas. — ^This  being  tl  prima  facie  case, 
it  was  incumbent  on  the  defendants  to  prove  that  the 
vessel  earned  no  fireight.  If  a  seaman  prove  that  he  has 
performed  services  on  board  a  vessel  for  which  he  claims 
to  be  entitled  to  wages,  it  lies  on  the  owners  of  such  vessel 
to  shew  why  he  is  not  entitled  to  receive  them.  It  must 
be  inferred  that  a  vessel  earned  freight,  and  the  arrival  of 
a  ship  is  presumptive  evidence  of  her  having  so  done.  The 
plaintiff  has  declared  on  the  general  indebitatus  counts  for 
wages  due  to  him  as  master  of  the  ship.  It  is  therefore 
sufficient  for  him  to  prove  the  averment  of  having  earned 
such  wages,  and  if  his  claim  be  disputed  by  the  defendants 
it  is  necessary  for  them  to  shew  why  he  was  not  entitled 
to  them. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  con- 
curred. 

Rule  discharged. 
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F«b.  8ih  *  Austen,  Esquire,  sheriflF  of  Surrey,  v.  IIoward. 

replevin  bond       This  was  an  action  on  a  replevin -bond,  dated  the  14th 

i^r  and  he^S  '^''^'  ^  ^  ^^'»  ^^'^^^  ^^^  ^^"  entered  into  by  Stretch  GwUj 

sued  thereon  by  J9rom/fj^,  the  plaintiff,  in  replevin^andby  the  defendant,  and 

Sgc^J^izaS""  i/y^^r(«£;«  as  his  sureties.    The  defendant,  after  craving 

for  having  uken  oyer  of  the  bond  and  condition,  pleaded  that  one  StaaUm 

pledges,  who  re-  ^^^  distrained  the  goods  for  rent  due  from  BromJey,  and 

covers  damages      fh^t  the  plaintiff  then  being  sheriff  of  Surrey^  caused  de- 

and  costs  in  o  ^ 

such  action—       liverance  of  the  goods  to  be  made  to  Bromky  on  the  usual 

^u^%^\^^'^^^  plaint,  on  which  occasion  Bromley  and  the  defendant,  as 
sued  the  surely  his  surety,  executed  the  bond  to  the  sheriff,  but  th^t 
not^having  re^'  the  same  was  executed  by  the  defendant  and  Bromley  oeily, 
turned  the  goods,  and  not  by  Brown,  nor  by  any  other  person.  To  this  plea  the 
breach^  wjcord-  plaintiff  demurred,  the  defendant  joined  in  demurrer,  and 
ing  lo  thesiatute  j^fj^^j.  argument  (/i),  judgment  was  given  for  the  plaintiff 
c.  II  is  not  en.  generally,  who  pursuant  to  the  statute  {i),  assigned  the 
thl^coMs'bi^^  following  breaches:  First,  that  ^he  original  action  was 
in  defending  the  removed  into  this  court,  at  the^instance  of  Stanton^  and  that 
him^as'ud? *  judgment  was  given  that  the  goods  should  be  retmmcd  to 
sheriff,  and  that  him.  That  Stan/on  thereupon  sued  out  his  writ,  deretorm 
deprived  ofcall-    habendo,  to  which  the  sheriff  returned  that  the  goods  were 

ing  on  his  CO-       eloigned,  and  removed  by  Bromley  to  places  imknown; 

surety  for  con  in-        *       '  j  j         r 

bution,  he  is  only  and  that  he  could  not  therefore  return  them,  of  which 

5Se  damTi'^  ^rc^w^y  had  notice,  and  was  requested  to  return  the 

awarded  by  the     samCf  which  he   neglected   to  do ;  in  consequence  of 

ajsauisi  the  *^  ^^^  which  Stanton  impleaded  the  plaintiff  in  this  court,  and 

shcrirt'.  recovered  against  him  c£405  :  llj.  for  damages  which 

he  had  sustained  by  reason  of  the  premises,  which  sum 


(a)  Sec  2  Manh,  362. {I)  8  &  9  fVm,  3.  r .  1 1 .  i.  8. 
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the  plaintiflF  was  obliged  to  pay,  together  with  «£200,  1817, 

in  and  about  his  necessary  expences,  to  the  plaintiff's 

damage  of  <£lOOO.     There  were  two  other  suggestions, 

that  the  goods  were  dcigmd  by  Bromley f  who  refused       Howard 

to  return  them ;  and  in  the  second  it  was  stated  that  the 

pbdntiff  paid  Sianton  £500^  together  with  .£200,  for 

mMpeace% ;  and  in  the  third,  that  he  had  paid  £600,  and 

incurred  costs  to  the  anM>unt  of  e£500.     The.  truth  pf 

tlie  breaches  above  suggested  was  tried   before   Lord 

Chief  Justice  GMs  at  the  sittings  after  last  Michaelmas 

term,  when  die  jury  assessed  the  plaintiff's  damages  at 

<£4S9  :  li. :  1 W.,  subject  to  the  opinion  of  this  court,  on 

a  case  of  which  the  following  is  the  substance : 

Bremliy  being  tenant  to  the  bailiffi  and  freemen  of 
KifigUtn,  of  certain  lands  in  respect  of  which,  i£2 11  :  10/. 
w^re  in  arrear  to  them  for  rent}—- they,  by  Stanton^ 
their  b^liff,  distrained  the  growing  crops  on  the  lands, 
wlieiw^n  Bromtij  levied  his  plaint  upon  the  plaintiff, 
(then  beiig  sheriff  of  Surrej\  who  took  firom  him  and 
the  defendant »  bond  for  <£500»  (being  doi^le  the  value 
of  the  goods  distrained).  The  soit  io  the  sheriff's 
f ^Hftt  .was  removed  inia  this  court  by  a  writ  of  re.  fa.  U. 
aad  ju^ijiBenl  was  j^ven  in  |hat  suit  again^  Bromley^  and 
dM  iW  «o«n,  &x^  (of  which  the  Rowing  crops  consisted) 
slw«Vl  be  returned  to  $tat§icn^  together  with  £l2  :  15/. 
eeitSy  who  thereu^n  sued  outt  a  writ  of  de  retorm  bahenio^ 
to  which  the  then  sheriff  returned  that  the  goods  had 
heen  rfe^ned  by  Bromley,  who  was  called  upon  to  return  the 
mm^  which  he  refused,  when  Sttmtpn  brought  his  acticm 
in  this  Kourt  agaiost  the  present  plaintiff:  These  £icts 
ware  set  out  in  the  decWalion,  which  concluded  by-» 
Stating  thai  the  present  plaintiff,  not  regarding  the  statute, 
tm*i  nor  his  duty  as  sheiriff,  but  intending  to  deprive 
Stamftm  oi  his  distressesr  and  all  benefit  thereof,  did  not, 
befoppe  the  repUftymg  the  corn,  tffke  in  the  name  of  him, 
pthiPti^  from  Bur^ifihft  t«d  two  responsible  persons,  as 
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I847.  sureties,  a  bond  in  double  the  value  of  the  corn  distrained; 

^"^^  but  on  the  contrary  thereof,  that  the  com  had  not  been 

0.  returned,  either  to  Stanton,  or  the  freemen  of  Kingston  ^ 

Howard,  ^or  had  the  rents  so  due  from  Bromley,  to  the  freemen, 
and  for  which  the  distresses  were  made,  been  paid ;  nor 
had  the  judgment,  nor  any  part  thereof,  been  discharged 
or  satisfied ;  nor  had  Bromley^  nor  Howard  and  Brawn 
as  his  sureties,  nor  the  defendant,  so  being  sheriff  as 
aforesaid,  nor  any  of  them,  paid  to  Stanton  as  bailiff,  or 
to  the  freemen,  the  value  of  the  corn  distrained,  nor 
any  part  thereof.  By  means  whereof,  the  plaintiff  was 
deprived  of  the  com  so  distrained,  and  of  the  benefit  and 
advantage  of  the  dbtresses--— There  were  two  other 
counts,  imputing  a  breach  of  duty  to  the  sheriff  in  not 
having  taken  a  bond  according  to  the  statute,  and  in 
having  taken  insufficient  pledges. — Issue  was  joined  on 
those  counts,  and  the  cause  against  the  present  plaintifi^ 
as  sheriff,  was  tried  before  Lord  Chief  Justice  Mans/IM, 
when  the  jury  found  a  verdict  for  the  plaintiff  for  <£284 : 
lOs  :0d.  damages;  and  the  plaintiff,  Stanton,  frirther  re- 
covered by  the  judgment  of  tHe  court  <£l21  :  is.iOd. 
costs,  and  the  amount  of  these  several  sums  were  in  fact 
paid  by  the  present  plaintiff,  to  Stanton.  The  several  sums 
of  £1 10  :  5i.  :  OJ.,  and  <£l01  :  lOx. :  Od.  (for  which  the 
distress  was  originally  made)  and  the  sum  of  £l2  :l  Ss :  Od. 
amount  to  <£284 :  10/. :  Od.  the  sum  for  which  the  jury 
gave  their  verdict. 

The  plaintiff  in  defending  that  action  was  put  to  the 
further  expence  of  <£23  :  lOi.  :  Od,,  which  sum  together 
with  <£405 :  1 U. :  Od.  amount  to  £439  :  Is. :  1 1^.,  which 
latter  sum  the  plaintiff  now  sought  to  recover.  The  de- 
fendant contended  that  inasmuch  as  the  sheriff  became 
liable  for  these  several  sums  in  consequence  of  his  own 
breach  of  duty,^he  had  no  claim  against  him.  The  plaintiff, 
on  the  other  hand,  insbted  that  though  the  action  was  in 
ibrm  against  the  sheriff  for  a  breach  of  duty,  yet^  that 
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Stanton  was  damnified  only  by  the  goods  not  being  re*  1817* 

turned  pursuant  to  the  condition  of  the  bond. 

The  question  for  the  opinion  of  the  court  was,  whether       '**'  V. 
the  plaintiff  were  entitled  to  recover  any  thing  more       Howard. 
than  nominal  damages ;  and,  if  so,  whether  he  could  re- 
cover the  whole  of  the  sum  of  j^439  :  1j.  :  1  Id.,  or  what 
part  thereof. 

Mr.  Serjt.  Z^yir  stated  that  the  point  to  be  deter- 
mined was,  whether  the  plaintiff  be  not  entitled  to 
recover  the  whole  of  the  damages  which  he  had  sus- 
tained in  consequence  of  the  goods  not  having  been 
returned.  If  the  goods  had  been  returned  pursuant 
to  the  condition  of  the  bond  entered  into  by  the  de- 
fendant, no  claim  for  damages  would  have  existed,  and 
no  action  could  have  been  maintained  by  Sianion  against 
the  plaintiff  as  sheriff}  because,  although  he  would 
have  been  guilty  of  a  breach  of  duty  as  such  sheriff,  in  ' 

having  taken  only  one  surety,  still  it  would  be  injuria 
absque  damno,  a  mere  wrongful  act,  occasioning  no  injury 
to  either  of  the  parties.  If  the  plaintiff  were  not  entitled 
to  the  whole  of  the  sum  sought  to  be  recovered  by  this 
action,  he  was  at  all  events  entitled  to  recover  j£'284 :  \0$. 
as  benig  the  sum  for  which  the  jury  gav^e  their  verdict  for 
Siantan.  If  the  sheriff  had  taken  Brown  as  a  co-surety 
with  the  defendant,  in  the  replevin  bond,  they  would 
have  been  answerable  for  the  above  sum;  but  Brown 
not  having  executed  the  bond,  Stanton  proceeded  against 
the  plaintiff  as  sheriff,  for  not  having  taken  sufficient 
pledges.  The  question  then  is,  whether  the  defendant  be 
liable  to  the  costs  of  the  action  against  the  sheriff.  If  the 
defendant  had  returned  the  goods,  or  satisfied  the  rent 
according  to  the  condition  of  his  bond,  no  further  ex- 
pence  would  have  accrued  to  the  sheriff.  At  all  events,  if 
Brown  had  executed  the  bond,  the  defendant  could  only 
have  resorted  to  him  as  a  co-surety,  but  the  obligation  of 
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the  defendant  is  not  void,  and  he  therefore  is  liable  on  his 
undertaking.  [Mr.  Justice  Burrough, — Stanlon  had  no  other 
mode  of  obtaining  paynient,  but  through  the  medium  of 
an  action  against  the  sheriff.]  If  the  statute  had  made  the 
bond  void,  he  would  have  had  no  other  remedy :  but  the 
present  defendant  is  not  in  so  good  a  situation;  he  ought  to 
have  objected  to  sign  the  bond  alone,  but  should  have  re- 
quired it  to  be  kept  as  an,  escrow.  The  bond^  therefore,  is 
valid  as  to  the  defendant,  but  bad  as  against  the  Aeriff. 
The  only  effect  of  this  omission  of  the  sheriff  is,  that  the 
defendant  will  be  deprived  of  the  additional  security  of 
jBr^ci/n,  as  a  co-surety.  Although  there  has  evidently  been 
negligence  in  all  the  parties,  it  does  not  reduce  the 
claim  of  the  plaintiff  to  nominal  damages,  for  the  obligs^ 
tion  is  legal,  though  the  condition  be  violated,  and  the 
plaintiff  is  therefore  entitled  to  the  whole  of  the  damages 
which  he  has  actually  sustained* 

Mr.Seijt.  Best  insisted  that  the  sums  of  if  121  :  U., 
and  £23  :  10/.,  being  the  costs  incurred  by  the  plaintiff 
in  the  defence  of  the  action  brought  against  him  t^ 
Stanton  for  having. taken  insufficient  pledges,  were  en-^ 
tirely  out  of  the  question,  and  that  at  all  events  the 
iplaintiff  could  only  recover  a  moiety  of  c£284:  lOi.  as, 
from  his  neglect  in  not  having  taken  Brown  a&  a  co- 
surety, the  defendant  could  not  resort  to  him  as  a  co- 
obligor  for  contribution.  This  was  owing  to  the  miscon- 
duct of  the  plaintiff,  in  not  having  taken  two  pledges; 
k  was  his  duty,  as  sheriff,  to  have  complied  with  the  re- 
quisites of  the  statute  1 1  G.  2.  r,  19.  x.  23.  {a) :  he  should 

(a)  By  which  it  is  enacted,  **  That  sheriffs,  and  other  ofEcers, 
having  authority  to  grant  replevins,  mqy  and  shall,  in  ereiy  re- 
plevin of  distress  for  rent,  take,  (before  any  deliverance  of  the  dis- 
tress) in  their  own  names,  from  the  plaintiff,  and  two  responsible 
persons, as  sureties,  2i  bond  in  double  the  value  of  the  goods  distrained, 
and  conditioned  for  prosecuting  the  suit  with  effect,  and  without 
delay,  and  for- duly  returning  the  distress  in  case  a  return  shall  be 
awarded.*' 
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not  therefore  have  caused  the  goods  to  have  been  de- 
Kveredj  until  he  bad  caused  a  proper  bond  to  have  been 
executed  and  signed  hj  the  plaintiff  and  two  responsible 
persons  as  sureties,  whereas  he  has  taken  it  in  the  name  of 
one  only.  The  defendant,  therefore,  is  only  answerable 
as  co-surety;  and,  consequently,  is  only  liable  to  the 
plainti£f  for  one  moiety,  as  it  was  through  his  default 
that  Browh  was  not  joined  in  the  bond. — ^With  respect 
to  the  question  of  nominal  damages,  he  insisted  that  this 
was  a  legal  bond,  under  which  the  obligee  is  only  en- 
titled to  damages: — If  the  sheriff  had  assigned  the  bond, 
instead  of  bringing  the  present  action,  the  defendant 
would  have  had  a  good  defence  against  such  assignee,  as 
the  bond  would  not  be  properly  executed,  so  as  to  bring 
it  within  the  statute  1 1  Geo.  2,  c.  19. — He  observed,  that 
the  case  of  Blackat  v.  Crissop  {a),  where  it  was  held  that  a 
bond,^  taken  by  a  sheriff,  for  duly  prosecuting  the  suit 
and  maldng  retium  was  good,  was  decided  on  the  statute 
WestmhuteTf  2,  ch.  S,  {b),  and  before  the  passing  of  the 
11  Geo.  2. 
^  Mr.  Justice  Dallas. — If  I  become  surety  with  another 
pttson  in  a  bond,  I  can  call  on  that  person  for  comri^ 
Ixition  (f ).  The  defendant  is  not  liable  for  the  miscon- 
dnct  of  the  sheriff,  he  is  deprived  thereby  of  his  right  of 
calling  on  his  co-surety,  neither  is  he  liable  to  the  costs 
the  sheriff  has  incurred  for  not  having  taken  the  bond 
properly. — Lord  C.  J.  GiUs  considered  that  the  bond 
was  not  avoided,  if  it  were  executed  by  one  of  the  sureties 
oc3j{d)  and  the  question  therefore  is,  what  the  sheriff  is 
now  entitled  to  recover.— If  the  bond  be  good,  nominal 
damages  may  be  recovered.  The  justice  of  the  case 
appears  to  be  this :  the  sheriff  ought  to  have  taken  a  bond 


I8iy. 

Austen 

V, 

Howard. 


(o)  I  Lotd  Rttym,  878.-^^6)  13  Edw,  I.— (r)  See  Dunny. 
SU§,  •nit,  p.  l.^-^ii)  9  MtKnh,  363. 
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from  two  sureties.— If  he  had  so  done,  the  defendant 
would  be  liable  as  a  co-surety  only ;  the  plaintiff,  there- 
fore, is  entitled  to  recover  the  moiety  of  the  damages 
from  the  defendant,  which  the  jury  awarded  in  the 
action  brought  against  him  as  sheriff.  The  judgment, 
therefore,  should  stand  for  ^142  :  5s. 


Judgment,  by  consent,  for  the  plaintiff  accordingly. 


Saturday, 
Feb.  8th. 

Where  persons 
have  received 
money  for  the  ex- 
press purpose  of 
takingupabillof 
exchan^,  two 
days  after  it  be- 
came due,  and 
upon  tendering  it 
to  the  holders, 
and  demanding 
the  bill,  find  that 
they  have  sent  it 
back  protested 
for  non-accept- 
ance to  the  per- 
sons who  indors- 
ed it  to  them  :— 
Held,  that  such 
persons  having 
received  fresh 
orders  not  to  pay 
the  bill,  were 
not  liable  to  an 
action  by  the 
holders  for  money 
had  and  received, 
when  upon  the 
bill's  bemg  re- 
procnredand 
teodered  to  them 
they  refused  to 
pay  the  money. 


Stewart,  and  another,  v.  Fry  and  another* 

This  was  an  action  for  money  had  and  received. — ^The 
plaintifis  were  the  holders  of  a  bill  of  exchange  for  j^200, 
dated  the  27th  of  January ^  1816,  and  drawn  by  one 
Matthew  Codd,  upon  Thomas  Richards  and  C^.,  of  Liver^ 
pool,  payable  to  his  own  order  at  sixty-one  days  after 
sight,  and  accepted  by  them,  payable  at  the  banking- 
house  of  the  defendants.  The  bill  was  indorsed  by  the 
drawer,  to  Balfour  and  G.,  and  by  them  to  the  plaintifi: 
It  became  due  on  the  7th  of  Jfril,  but  that  day  falling  on 
a  Sknday,  it  was  presented  for  payment  on  the  6th,  and 
reftised;  it  was  presented  a  second  time,  on  the  8th,  and 
the  defendants  answered  they  had  no  effects ;  it  was  con- 
sequently protested  and  taken  up  by  the  plaintiffs. — On 
the  9th  a  letter  was  received  by  the  defendants,  from 
DuhUfiy  dated  the  5th,  inclosing  a  specific  remittance  to 
take  up  the  bill  on  the  account  of  Thomas  Richards  and 
Co.y  the  acceptors,  and  requesting  them  to  send  to  the 
plaintiffs  to  pay  the  bill.  A  clerk  was  accordingly  sent 
to  the  plaintiffs  to  pay  the  money,  but  they  had  sent  the 
-bill  back  to  Ireland.    The  defendants  then  wrote  an  ac- 


V. 

Fry. 
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count  of  what  had  occurred  to  Messrs.  AspinaU  and  Co.^  1817* 

the  bankers  of  the  acceptors,  at  Lherfoolf  who  commu-  ^  ^*^ 
nicated  it  to  Messrs.  Ricbards  and  Co.  The  latter  con- 
sequently requested  Messrs.  AspinaU  to  direct  the  de- 
fendants not  to  pay  the  bill,  but  to  place  it  to  their  credit, 
in  account  with  AspinaU  and  Ctf.— This  was  accordingly 
done,  and  Messrs.  R,  and  Co.  received  the  «££00,  from 
Messrs.  AspinaU.  The  plaintifis  having  received  the  bill 
back  from  Ireland^  requested  payment  from  the  de- 
fendants, but  in  consequence  of  the  communication  from 
AspinaU  and  O.,  they  refused  so  to  do,  when  the 
plaintifis  brought  this  action. 

The  cause  was  tried  before  Lord  Chief  Justice  GibbSf 
at  the  sittings  at  GuUdbaUf  after  last  Michaelmas  term, 
when  the  jury  gave  a  verdict  for  the  defendants,  as  his 
lordslup  thought  there  was  no  undertaking  on  their  part 
to  retsdn  the  money,  and  that  they  could  not  resist  the 
countermand  which  the  acceptors  had  sent  through  the 
medium  of  AspinaU  viA  Co. 

Mr.  Serjt.  Fastgban,  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi^  that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  money 
having  been  remitted  for  the  express  purpose  of  taking 
up  the  bill,  the  defendants  could  not  alter  the  original 
destination  of  the  money,  after  the  right  of  third  per- 
sons had  intervened: — ^He  relied  on  the  case  of  De 
B^maks  V.  FuUtr  {a).  He  contended,  that  the  defendants 
should  have  waited  till  the  bill  had  been  returned  to  the 
plaintiffsj  and  that  as  they  had  parted  with  the  money 
specifically  appropriated  to  them  wi^out  the  consent  of 
the  plaintifis,  the  latter  were  entitled  to  recover  it  back  in 
this  action. 

(a)  14  E.  R.  690.^But  ice  miUam  ?.  Et^oii,  id.  58S,  cank^ 
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On  this  day  Mr.  Serjt.  Lens  was  to  have  shewn  cause, 
but  the  courts  being  unanimously  of  opinion  that  the 
defendants  were  under  these  circumstances  entitled  to 
a  verdict, 

Discharged  thk  rule. 


Monday, 
Feb.  lOih. 

If  the  plaintiff 
subpoena  wit- 
nestesy  and  re- 
muoerate  them 
accordingly,  who 
have  been  previ- 
^  ously  subpoenaed 
'  by,  and  received 
their  expence^ 
from  the  defend- 
antf  which  cir- 
cumstances they 
conceal  from  the 
plaintiff;  the 
court  will  allow 
the  latter  the  ex- 
pcnces  he  has 
paid  those  wit- 
nesses for  their 
attendance,  al- 
though they  were 
not  called  for 
him  at  the  trial, 
on  the  ground 
that  sucn  pay- 
ment was  ob- 
tained by  fraud. 


Benson  v.  Scrmeider. 

The  SoRcitor^Gemral  moved  that  it  might  be  referred  to 
the  prothonotary,  to  review  his  taxation  (rf'the  phintiA 
costs,  on  the  postea^  so  far  as  related  to  his  allowance  of 
the  expences  of  two  witnesses,  who  were  subpcenaed 
from  Lkferpool  to  London^  both  by  the  plaintiflT  and  de- 
fendant, under  the  following  circumstances : — On  the  Sd 
of  December^  1816,  the  deffendant*^  attornies  wrote  to 
their  agents  at  Liverpool^  directing  them  to  subpoena 
Hurry  and  CumminSi  residents  there,  as  witnesses  on 
behalf  of  the  defendant,  and  desiring  them  to  be  in 
London  on  the  1 3th  oi  December,  The  defendant's  agents 
subpoenaed  them  accordingly  on  the  6th,  and  paid 
Hurry  ^25,  and  Cummins  <£27  for  their  expences,  and 
requested  them  to  be  in  London  on  the  1 3th.  On  the  5di 
the  plaintiff's  attornies  wrote  to  their  agents  at  Liverpcolj 
instructing  them  to  subpoena  Hurry  and  Cummins^  as 
witnesses  on  behalf  of  the  plaintiff,  and  desired  them  to  be 
in  London  on  the  1 1th;  they  were  subpoenaed  accorcSngly 
on  the  7th  and  8th,  when  Cummins  was  paid  «£lO,  for  his 
expences,  and  although  Hurry  received  nothing,  yet  the 
agents  eyigaged  that  the  plaintiff's  attornies  should  pay 
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them  both:  they  were  directed  to  be  in  ZrOwiMi  on  the  Ilth^  I817. 

according  to  the  instructions  of  the  plaintiflTs  attomies.        Bbvsok 
Thtf  witnesses  arrived  on  the   Uth,  and  immediately  «. 

a{^lied  to  the  plaintiflfs  attomies  for  their  ezpences  and         hheider. 
loss  of  time,  which  each  of  them  fixed  at  <£25;  they  were 
paid  accordingly.  Theybothconcealed  from  the  plainti£Ps 
attomies,  that  they  had  been  subpoenaed  on  behalf  of  the 
defendant*    They  were  both  material  witnesses  for  the 
pbuntiff,  but  neither  of  them  was  called  for  him  at  the 
trial.    They  were  also  material  and  necessary  witnesses 
for  the  defendant,  and  Cummins  was  examined  on  be- 
half of  the  latter.     On  the  1 1th,  the  defendant's  attomies 
were  informed  that  the  witnesses  had  been  subpoenaed 
on  the  behalf'of  the  plaintiff,  but  too  late  to  apprise  the 
plaintiff's  attomies  that  they  had  also  been  subpoenaed 
for  the  defendant.    Neither  party  knew  that  the  witnesses 
had  been  subpoenaed  by  the  other ;  the  respective  pay- 
ments were  made  by  each  party  as  a  full  compensation 
for  their  attendance.— -Upon  the  taxation  of  the  plaintiff's 
costs,  the  defendant's  attomies  objected  to  allow  the  ex- 
pences  of  these  witnesses,  on  the  ground  that  the  de* 
fbadant  had  subpoenaed  them  before  the  plaintiff,  and 
paid  them  sufficient  for  their  whole  expences,  and  as 
oae  of  them  had  been  examined  for  him,  he  could  not 
receiver  it  back ;  but  it  was  omtended  that  the  plaintiff, 
who'lnd  not  exanuned  the  witnesses,  and  who  had  beeti 
imposed  upout  iragfat  recover  back  the  money,  as  having 
bees  psid  un^fefa  fraud.    The  prothonotary,  under  these 
CMPCumstanres,  -  disallowed  the  expences  of  the  witnesses 
'  to  the  plaiatifi^  at  costs  in  the  cause. 

The  Solicitor'Gemral  now  stated,  that  the  only  question 

was,  on  whom  the  expences  of  these  witnesses  should 

'falld — ^He  contended*  that  the  plaintiff  was  compelled  to 

pay  the  witnesses  their  expences  immediately  on  their 

arri^  in  London ^  as  their  agents  at  Liverpool  had  engaged 
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1617.  that  they  should  be  paid  by  the  plaintiff's  attomies,  in 

j^*"^  town;  and  that  the  defendant  having  also  paid  them» 

V.  without  the  knowledge  of  the  plaintiff,  was  still  liable. 

ocHVKiDRM.         j^j,^  Serjt.  Lens  shewed  cause,  in  the  first  instance,  and 

opposed  the  taxation  being  reviewed. — He  insisted,  that 

the  defendant  had  paid  the  expences  of  the  witnesses, 

having  first  subpotnaed  them. — That,  although  the  plain- 

tiff  had  subpoenaed  them,  he  examined  neither  at  the  trial, 

and  that  one  only  had  been  called  on  for  the  defendant 

The  witnesses  having  been  thus  paid  by  the  defendant, 

received  the  money  from  the  plaintiff's  attornies,  by  firaud. 

They  were  clearly  brought  up  by  the  defendant,  and| 

therefore,  the  plaintiff  having  afterwards  paid  them  in  his 

own  wrong,  might  recover  the  sums  paid  them  in  an 

action  for  money  had  and  received  {a). 

But,/rr  Curiam* — Every  witness,  on  being  subpoenaedi 
has  a  right  to  demand  his  expences.  The  second  pay- 
ment was  here  obtained  by  fraud  ;^no  blame,  however, 
can  be  attributed  to  the  plaintiff,  as  he  believed  them 
to  be  material  witnesses  for  him  at  the  trial.  It  was  im- 
possible for  Him  to  know  that  they  had  been  previously 
subpoenaed  by  the  defendant,  and  if  this  were  allowed,  it 
would  be  necessary,  in  every  case,  for  one  party  to  make 
enquiry  whether  a  witness  had  been  previously  sub- 
poenaed by  the  other.  The  plaintiff  having  obtained  a 
verdict,  b  therefore  entitled  to  his  costs. 

Rule  absolute. 

(•)  Bat  see  Otwmpimk  r.  muivn,  3  Tmtni.  S30. 
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Gill,  and  another,  v.  Hincklbt.  Feb.  lo! 

The  defendant,  in  this  action,  (being  one  of  several  Th*  defendant 
,  .     .«•        ...  .  N  .        having  entered 

brought  by  the  plaintiff  against  him,  and  many  other  into  a  contolida- 

underwriters,  upon  a  policy  of  insurance,)  had  consented  Jhe"plaintiff^ob- 

to  an  order  to  be  bound  and  concluded  by  such  verdict  uined  a  veplict 

as  should  be  given  in  the  cause  of  Gil/  and  another  v.  which  wlll^ftir.' 

Dtinlep%  to  the  satisfaction  of  the  judge  before  whom  ^^^*  turned  in- 
1       ,  t  .         .  J  toa  ipecial  ver- 

the  same  should  be  tried.  diet,  to  enable 

Upon  the  trial  of  that  cause,  before  Lord  Chief  Justice  ^«  defendant  to 
.     .L  remove  it  by  a 

GiUs,  at  GuUdbaU^  the  plaintins  obtained  a  verdict,  sub-  writ  of  error  to 

jcct  to  a  case-, — and  this  court,  after  argument  of  that  whi^was^done' 

case  in  the  last  term  (a),  confirmed  the  verdict. — ^The  «nd  bail  put  in 

fccts  of  the  case  were  afterwards  turned  into  a  special  Thu'coun^wili 

verdict,  in  order  that  the  defendant  might  remove  the  »jay  execution  in 

V    r  .    .L  ^    r  tr-     y    n      f  the  action  againtt 

cause  upon  a  wnt  of  error,  to  the  court  of  Ktng  s  Bench  \  the  defendant, 

and  a  writ  of  error  being  consequently  brought,  and  bail  niti***^*f  ^™'" 
inerrorput  in;  writof  error  be 

Mr.  Serjt.  Be$U  in  the  early  part  of  this  term,  obtamed  Ji^^g^ic^^^  to 
a  rule,  calling  upon  the  defendant  in  this  action,  to  shew  pe  bound  by  the 
cause  why  the  plaintiffs  should  not  be  at  liberty  to  sign  ^E^^Benck.  * 
final  judgment,  as  if  a  verdict  had  been  given  for  them 
for  the  sum  of  «£lOO,  and  to  issue  execution  for  that  sum, 
being  the  amount  of  the  defendant's  subscription  to  the 
policy,  together  with  the  costs  of  the  action,  and  of  this 
application  to  the  court. 

Mr.  Serjt.  Lens  was,  on   this  day,  about  to  shew 
cause, 

But,  the  Cburt,  on  the  defendant's  entering  into  anile» 
that  the  plaintiffs  should  be  at  liberty  to  enter  up  judg- 


(a)SeeSifar«A.440. 
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ment  in  this  cause,  as  if  a  verdict  had  been  given  for 
them  for  c£lOO,  (being  the  amount  of  the  defendant's 
subscription  to  the  policy)  with  a  stay  of  execution  till 
the  determination  of  the  writ  of  error  in  the  cause  of 
Gil/  and  another  v.  Dunlop,  were  known  -,  he,  the  de- 
fendant, giving  such  security  within  fourteen  days  from 
the  date  thereof,  to  be  bound  and  concluded  by  the 
judgment  of  the  court  of  King^s  Bench,  as  one  of  the 
prothonotaries  of  this  court  should  approve  of,  made  the 

Rule  absolute  («). 

(a)  See  At/lmn  v.  Favine,  2  N.  R,  430. 


Down,  and  another,  r.  Down. 

This  was  an  action  on  the  case,  in  nature  of  waste, 
brought  to  try  the  title  to  a  certain  piece  of  woodland, 
called  IVUIiam'Spring,  situate  in  the  parish  of  Dafcbworibf 
in  the  county  of  Hertford^  which  came  on  to  be  tried 
before  the  Right  Honorable  Lord  Etlmborougby  at  tlie 
last  assizes  for  that  county,  when  a  verdict  was  ibtmd 


Wednesday, 
Feb.  12th. 

A.  being  seised 
in  fee  of  divers 
esUtes,  devises, 
(inter  alia),  to 
his  wife  for  life, 
a  farm,  called 
CoUtfoot'farm, 
then  on  lease  to 
M.  F.,  and  also 

wooJla^iT  called  ^^  ^^^  plaintiffs,  subject  to  the  opinion  of  this  court, 
Buirs'wood,  SLud  on  a  case,  of  which  the  following  b  the  substance;-— 
£?n  huim  ^'^^^^  -°^^»  *«  testator,  was  the  father,  as  well  of 
possession,situate  the  plaintifis,  who  were  hb  third  and  fourth  sons,  as  ef 

parish  of  D.—  the  defendant,  who  was  his  eldest  son,  and  heir  at  law. 
After  her  death, 

he  gives  the  woodlands  to  his  eldest  son,  and  ail  his  farms  therein-before  described, 
to  his  third  and  fourth  sons,  in  fee. — Held,  that  a  close,  called  ff^liam'Sprine,  adjoin- 
ing Bults'Wood,  planted  by  the  testator,^  and  excepted  in  two  leases,  uaoer  whkh 
Coli^oot'/arm  was  held,  the  one  granted  to  M.  F.,  previous,  and  the  other  to  W*  P. 
subsequent  to  the  execution  of  the  will,  parsed  as  part  of  CoUifooi^farm,  aolgeet  to  liie 
exoeptioD  in  the  formar  lease. 


Down 

V. 
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At  the  time  of  his  death  he  was  seised  in  fee  of  several  ]»i7« 

farms  and  lands,  in  the  respective  parishes  of  Jf^ar^, 
Stevenage,  Datclnvortb^  Walwjn,  and  Tetuyn,  in  the  county 
of  Hert/ordi  and,  inter  ali4h  of  a  farm,  called  Coltsfoot-  Down, 
^rm,  situate  in  the  parish  of  Datchvfortbf  and  also  of  two 
pieces  .of  woodland,  called  Howes-wood,  and  BuffT-nooodf 
adjoining  the  said  bLrTai.^\C!9ltffoot^arm  consisted  of  about 
one  hundred  and  seventy-two  acres; — WUSamspringf 
comprising  seven  acres,  was  held  as  part  of  that  fsuttt, 
and  it  was  necessary,  in  order  to  pass  from  the  upper  to 
the  lower  part  of  the  farm,  to  go  through  this  close,  in 
order  to  avoid  a  more  circuitous  road. — In  1783,  Coltsfo^^^ 
feurm  was  let  on  lease  to  one  Pen^qfoatber. — ^The  testator, 
with  hi9  consent,  had  the  close  in  question  ploughed  and 
sowed  with  acorns ;  it  wa?  also  f<^ced  in  to  protect  it 
from  cattle,  but  the  road  through  it  was  left  open :  It  re- 
mained in  the  possession  of  the  testator  until  his  death, 
Wd  the  underwood  .vas  cut  by  him,  and  since  it  was  so 
planted,  it  has  never  been  held  by  the  tenant  of  Coksfoot- 
farm. — Before  the  close  was  sown  with  acorns,  it  was 
separated  from  BulTs^^vood^  by  a  hedge  and  ditch.  The 
hedge  is  fallen  down,  but  the  ditch  still  remains.— On 
the  94th  of  December^  I  tK)S,  a  new  lease  was  granted  to 
Mary  Field,  (the  widow  of  the  former  tenant,  Penny^ 
fetuber)  .of  Cohsfoeit'farm,  containing  by  estimation  one 
Jiundred  and  9eventy-twb  acres,  more  or  less,  (excepting 
tP  the  testator  and  his  wife,  and  the*  person  or  persons 
to  whom  the  freehold  of  the  same  premises  should  be- 
lppg,.a'certain  piece  of  gnound,  part  of  the  said  one  hun- 
doed  ;iod  seventy-two  acres,  some  time  since  planted  by 
^e  testator  with  acorns,  and  which  vras  then  a  young 
,l!rood,  called  WWiam^pring ;) — to  hold  the  same,  subjea 
to.the  above  exception  to  Mary  Fisld,  for  a  term  of  ten  years, 
MX  the  yearly  rent  of  ^150.— rOn  the  10th  of  May,  1813, 
another  lease  was  granted  to  ff^m.  Pennyfeatlur,  the  son 

VOL.  I.  G 
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of  Mary  Fields  by  her  first  husband,  excepting  to  the 
testator  and  his  wife,  and  the  person  or  persons  to 
whom  the  freehold  and  inheritance  of  the  same  pre- 
mises should  belongi  a  certain  wood,  called  WtlUam- 
spring.  No  abatement  was  made  in  the  tenant's 
rent  by  the  testator  having  taken  JVilRam* spring  into 
his  own  possession,  and  Coltsfoot-farm  would  not  have 
consisted  of  one  hundred  and  seventy-two  acres,  unless 
Wllliam'Spring  were  considered  as  part  of  it, — On  the 
19th  day  of  August^  1808,  the  testator  duly  made  and 
executed  his  will,  and  after  several  other  bequests  of 
real  property  to  his  wife,  devised  to  her  as  follows : — 
'  And  also  my  messuage,  or  tenement,  farm,  and  lands, 
^  called  Coltsfoat-farm^  situate  in  or  near  the  parities  of 
.  *  Datchworthj  Walwyny  and  Tewyn,  in  the  said  county  of 

*  Hertford^  now  on  lease  to  Mary  Fields  widow ;  at  the 
'  yearly  rent  of  c£l50,  and  also  the  two  woods,  or  pieces 
'  of  woodland,  now  in  my  own  possession,  called  Howes* 
'  wood  and  Bu/Ps-woodi  containing  together  thirty-four 
^  acres  and  upwards,  situate  in  or  near  the  3aid  parish  of 
'  Datchwortb,  to  hold  all  the  said  premises  to  his  wife, 

*  and  her  assigns,  for  her  life.' — He  then  devised  to  the 
defendant,  his  eldest  son,  John^  after  the  decease  of  his 
¥^ife,  (among  other  estates)  in  these  words : — *  And  also 

*  my  said  two  woods,  called  Howes^wood,  and  Bult's-mwdj 

*  to  hold  to  the  use  of  his  said  son  Jobn^  his  heirs  and 

*  assigns  for  ever/ — ^The  testator  then  devised  certain 
estates  described  in  the  will,  to  his  second  son,  aifter  the 
decease  of  his  wife,  in  fee,  and  to  his  third  and  fourth 
sons,  (the  plaintiffs),  he  devised  in  like  manner,  (afiter  the 
death  of  his  wife)>  in  the  words  following,  viz. — *  I  give 
^  and  devise  unto  my  third  son,  Henry^  and  my  fourth 
'  son  Richard,  from  and  immediately  after  the  decease  of 
'  my  said  wife,  all  and  singular  my  said  farms,  lands, 
'  messuages,  cottages,  and  premises,  (herein  before  de- 
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'  scribed )|  situate  in  the  parishes  of  Stevenage^  Datcbwortb%  1817. 

*  Walwyrii  and  Tnvyn^  to  hold  all  and  singular  the  said  nT^ 

*  fiirmsy  lands,  and  premises,  to  the  use  of  my  said  two         ^  v. 

*  sons,  Henry  and  Richard^  their  heirs  and  assigns  for 
^  ever,  in  equal  shares,  as  tenants  in  common,  and  not  as 

*  joint-tenants.' — ^The  defendant  entered  into  the  close 
called  Wiliiam'Springf  and  cut  the  wood  growing  there, 
claiming  to  be  entitled  to  it  as  heir  at  law  to  the  testator, 
and  as  undisposed  of  by  his  will.  The  plaint|S^*  claim 
CO  be  entitled  to  it  as  still  being  part  and  parcel  of  Cohs^ 

foat'Jarm^  and  brought  the  present  action  as  devisees  in 
reversion.  The  question  for  the  opinion  of  the  court 
was,  whether  the  plaintifi^  were  entitled  to  recover ;  if 
the  court  should  be  of  opinion  that  they  were  so  entitled, 
the  verdict  to  be  entered  for  them.  If  the  court  should 
be  of  a  contrary  opinion,  then  the  verdict  to  be  entered 
for  the  defendant. — The  case  came  on  for  argument,  on 
a  ioTxn^r  day  in  this  term,  when, 

Mr.  Serjt.  Bett^  for  the  plaintiflFs,  contended,  that  the 
close  in  question  passed  to  them  by  the  last  clause  of  the 
will.  He  observed  that  if  there  were  nothing  to  control 
its  operation,  no  doubt  could  exist.  The  whole  of 
the  testator's  farms  and  lands,  situate  in  the  respective 
parishes  of  Sttvenage,  Datchworthy  Walwyny  and  Tewyn, 
were,  by  that  clause,  devised  to  the  plaintiffs,  after  the 
decease  of  his  wife.  It  was  impossible  that  the  words, 
(herein-before  described)  could  refer  only  to  the  messuage 
or  tenement,  called  Ci/ts/bot-farm,  The  testator  devises 
two  woods,  called  Howes^nvood  and  Bu/Ps-wood,  which  are 
alio  situated  in  the  parish  of  Datcbvjorfi,  to  his  eldest 
son.  He  does  not  give  any  lands,  as  described,  in  either 
of  the  parishes  mentioned  in  the  last  clause,  to  his  first, 
or  second  sons ;  and,  therefore,  they  all  pass  to  his  third 
and  fourth.  It  had  been  insisted  by  the  defendant,  that 
JVtUhm'jpring  could  neither  be  considered  a  part  of  Ceits- 
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foot-farm^  nor  oi  BuWs-wood,  nor  of  Ilowes^wooJi  and  that, 
therefore,   the   testator  died  intestate  as. to   WHSam- 
springs  and  that  it  consequently  passed  to  him,  as  his 
heir  at  law^  it  could  not  be  the  intention  of  the  tes- 
tator to  give  these  two  woodlands  to  his  eldest  son,  and 
omit  fyillianhspring^  which  was  adjoining,  and  separated 
from  Bu/fS'Wood  by  a  hedge  and  ditch.     [Mr.  Jostict 
Burrough  observed,  that  the  case  of  Doe  d.  Harris  v. 
Greathea4  (a),  was  ap{dicable  to'  this  part  of  the  argu- 
ment.]— ^That  case  was  dbtinguishable  from  the  present, 
as  there  the  devise  was  confined  to  lands  lying  in  a  parti- 
cular county.    Here,  ail  the  lands  are  situated  in  the 
parish  of  Datchwartb,  and  there  are  no  words  to  restrain 
or  narrow  the  intention  of  the  testator ; — the  principal 
point  is,  whether  WiUiam-sprii^  can  be  considered  as 
part  of  Coltsfoot-farm.    The  reservation  in  the  first  lease 
fiilly  proves  the  intention  of  the  testator.    The  timber  is 
reserved  in  both.  The  testator,  himself,  occupied  WtlHam' 
springs  and,  therefore,  reserved  it  to  himself.    The  admea- 
surement of  Cdtifoot-farm  was  estimated  at  one  hundred 
and  seventy-two  acrej* :  If,  therefore,  JVilliam-spring  were 
not  considered  as  part  of  it,  it  would  only  comprise  one 
hundred  and  sixty-five  acres.    In  the  second  lease,  the 
£irm  is  stated  to  comprise  one  hundred  and  seventy-tivo. 
acres,  (excepting  WiUtam^jprifig),  as  belonging  to  the 
person  to  whom  the  freehold  and  inheritance  of  the 
same  premises  should  belong.    For  whom,  therefore,  was 
WWiam'spring  reserved  ?  not  to  the  heir  at  law,  nor  to  a 
devisee;  but  to  the  person  to  whom  the  freehold  of  CAf^ 
Jwtfarm  should  belong.    He,  therefore,  not  only  devfaei 
it  to  the  plaintiff)  by  will,  but  reserves  it  by  diese  two 
leases.    In  the  case  of  Goodtitle  d.  Roifford  v.  Souiiirm  (4), 
it  was  held,  that  the  testator  considered  certain  closes  as 
parcel  of  Treves  £irm,  as  he  gave  a  notice  to  quit  before 
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the  making  of  has  will,  describing  them  to  belong  to  181 7« 

Troptes  farm.    The  leases,  in  this  case,  eridently  evince         Dowh 

the  intention  of  the  testator  more  forcibly  than  that  v. 

Dowif  • 
notice*     He  therefore  insisted,  that  at  the  expiration  of 

the  second  lease,  the  property  in  William^spring  passed  ta 

the  plaintiffs,  as  devisees,  and  although  it  was  excepted 

in  both  the  leases,  it  was  merdy  to  deprive  the  tenants 

of  the  occupation  of  it,  and  to  describe  it  as  being  a  pat t 

of  Cobsfoot'^arm^  subject  to  such  exceptions. 

Mr.  Seijt.  Pelly  contrite  submitted  that  it  was  a  general 

priAciple  of  law,  that  an  heir  at  law  could  not  be  dis* 

possessed,  but  by  express  words,  and  that  as  the  construe* 

tkwi  0£  the  will  was  at  all  events  doubtful,  the  defendant 

was  entitled  to  the  close  called  IFf/Afi»-/^rwy.--Thirty- 

dvree  years  before  the  testator  made  his  will^  that  close 

was  severed  from  Cdtsf^et-farm^  of  which  it  was  before  a 

pwt^'^The  hedge  separating  it  frrxn  BulFs-wood  was  taken 

down,  Jnd  the  cbch  was  the  only  boundary;  and  William* 

spring  being  plaitted  with  oak,  it  was  considered  by  the 

testator  as  woodland.    This  circumstance  clearly  shews, 

that  he  intended  that  it  should  not  be  considered  thereafter 

as  part  of  CJiffHi^fiamu     The  underwood  was  cut;  by 

Ae  testator,   together  with  Bults^wwd  and  his  other 

woodfauids.      As  the  testator  took   possession  of  the 

dose,  in    1783,  it  could  not  be    considered    as  part 

of  CJisJhoi'farm,  from  that  period  till  1803,  when  a 

lease  was  granted  to  Mmry  Fields  widow,  of  Coltsfooufammy 

ezoepdng  WilUam-spring.    The  principal  difficulty  exists 

in  the  desoription  of  the  quantity  of  acres  of  which  Coltt* 

fmujurm  is  described,  in  that  lease,  to  consist.  The  former 

part  of  the  lease  was  confirmed  by  the  subsequent  re- 

jervation,  and  the  same  exception  was  made  in  the  lease 

to  Pinn^iatbir^  in  1813.    The  testator  made  his  will, 

between  the  periods  of  the  two  leases^  and  devises  to  his 

wife,  for  life,  certain  estates,  and  (inter  alia)  a  messuage. 
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called  Colt sf oot-f arm i  now  on  lease  to  Mary  Fields  widowr 
It  is  clear,  that  William' spring  was  excepted  in  that 
lease,  and  therefore  it  could  not  pass  under  that  clause 
of  the  will.  The  plaintiffs^  therefore,  can  only  claim 
that  part  of  the  farm  which  was  in  her  possession,  under 
that  lease.  They  rest  their  claim  on  the  last  clause  of 
the  will,  as  passing  to  them  all  the  estates  thereinbefore 
described,  of  which  Coltsfoot-farm  is  one;  but  that  farm 
is  particularly  mentioned,  as  being  let  on  lease  to  Mary 
Field f  widow.  If  the  defendant  be  not  entitled  to 
William-springy  as  heir  at  law,  (the  testator  having  died 
intestate  of  it),  he  might  still  claim  it  as  a  devisee,  under 
the  clause,  which  gives  him  Buirs-wood  and  Howes-^ooodj 
for  it  might  be  now  consicj^ed  as  part  of  Bulfs-wood^  as 
it  is  severed  only  by  a  ditch,  and  has  not  been  rented  or 
considered  as  part  of  Coltsfoot  farm,  for  more  than  thirty 
years  past.  [Mr.  Justice  D^/o/.  The  road  through  J^/i/uMH 
spring stiW  remains  open.] — ^That  circumstance  will  make 
no  alteration  as  to  the  effect  of  the  will.  The  road  may 
be  considered  as  leading  to  Caltsfootfarm,  to  avoid  a  more 
circuitous  way.  The  testator  had  the  whole  of  the  pro- 
perty in  his  possession ;  and,  therefore,  laid  out  the  roads 
leading  from  one  farm  to  another. — The  case  of  Goodiitk 
d.  Radford  v.  Southern  was  hastily  disposed  of,  on  a  motion 
to  set  aside  a  non-suit,  and  the  only  question  there  was 
whether  certain  lands  were  parcel,  or  no  parcel  of  Tr^^iif/ 
£arm. — In  the  case  of  Doe  d.  Oxenden  v.  Chichester,  (In 
Dom*  Proc.)  (a),  **  it  was  held,  that,  where  one  having 
lands  in  the  manor  of  Ashton,  in  Ashton  parish,  and  also 
other  lands  in  several  of  the  neighbouring  parishes,  made 
his  will,  and  devised  lands,  under  the  description  and 
name  of  *  my  estate  cf  Ashton,*  and  parol  or  extrinsic 
evidence  was  ofiered  to  shew  that  the  testator,  in  his  life- 
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time^  was  accustomed  to  designate  the  whole  of  the 
lands,  derived  from  his  mother,  including,  not  only  the 
estate  at  jisbton,  but  also  the  lands  in  the  neighbouring 
parisheSf  by  the  general  name  of  his  jisbton  estate. — ^The 
House  of  Lords  concurring  in  the  unanimous  opinion 
of  the  judges,  held,  that  the  evidence  had  been  properly 
rejected.**  The  former  case,  therefore,  was  overturned 
by  that  decision,  and  in  conformity  to  the  judgment  of 
Lord  Chief  Justice  Mansfield ^  in  Doe  d.  Chichester  v. 
Oxenden  (a),  the  court  of  Kings  Bench,  in  the  case  of 
Doe  d.  Browne  v.  Greening  (b),  have  held  that  where  the 
testator  devised  all  his  esute  and  interest  in  lands  at 
CoMComi,  evidence  was  not  admissible  to  shew  that  an- 
other estate,  not  at  Coscomb,  was  formerly  united  to,  and 
had  been  ever  since  enjoyed  with  the  estate  at  Coscomb^ 
in  order  to  shew  that  it  passed  under  the  devise.  In  this 
case,  therefore,  the  defendant  is  entitled  to  the  close  in 
question9  either  as  devisee  under  the  will,  as  forming 
part  of  Bk/Ts-'fifoodf  or  as  heir  at  law,  it  not  having  been 
disposed  of  by  the  last  clause,  because  it  did  not  form  a 
part  of  CoUsfeat'farm,  then  let  on  lease  to  Mary  Field,  as 
described  in  the  former  clause  of  the  devise  to  the  tes- 
tatox^s  wife,  for  life. 

Mr.  Serjt.  Best,  in  reply,  observed,  that  as  there  was 
no  fence  necessary  to  separate  WiUiam-spring  from  BulTs^ 
woodf  it  was  suffered  to  fall  into  decay.  This  was  strong 
evidence,  that  it  was  intended  by  the  testator,  that  the 
close  should  continue  as  part  of  Coltsfoots/arm. — The 
whole  of  the  will  must  be  construed  together. — Thie  case 
of  GoodiitUil.  Radford V.  Southern y  was  precisely  in  point; 
but  those  cited  of  Doe  d.  Oxenden  v.  Chichester,  and 
Doe  d.  Browne  v.  Greening,  were  wholly  inapplicable,  as 
these  latter   depended   on  the  admission   of  extrinsic 
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}Bi7*         or  parol  evidence,  to  enlarge  the  efiect  of  the  terms  of 
a  will.    Here  the  hitention  of  the  testator  is  s^parent  on 
the  £ice  of  the  whole  of  his  will,  and  the  clause  of  re* 
^^'''        servation  in  the  last  lease  is  sufficient  to  shew  that  he 
considered  WiUiam'Spring  to  be  part  of  Coltsfoot-farm, 

Cunsuh.  vmb. 

On  this  day,  Mr.  Justice  Dallas  delivered  the  opinion 
of  the  court,  and  after  briefly  recapitulating  the  leading 
features  of  the  case,  proceeded  as  follows: — No  question 
in  this  case  arises,  as  to  the  admissibility  of  extrinsic 
evidence  to  explain  either  the  extent  or  limitation  of  the 
intention  of  the  testatbr,  otherwise  than  is  contained  in  his 
will.  Neither  is  this  a  question  of  law,  as  to  the  express 
words  used  by  the  testator,  nor  is  it  a  necessary  implication, 
that  U^i/Sam-spring conXd  not  pass  by  the  will.  If  TVtUiam' 
spring  remained  undisposed  of,  and  did  not  so  pass,  it 
would  consequently  go  to  the  defendant,  as  heir  at  law. 
There  is  no  doubt  of  the  intention  of  the  testator,  as  to 
the  disposition  of  his  property. — The  court  cannot  be 
governed  by  any  inadvertence  of  the  testator,  but  by 
the  general  structure  of  the  whole  will.  The  heir  at  law 
rests  his  claim  on  two  grounds. — First,  that  WUUanh^sprit^ 
is  p9crt  of  BiilFs'iuoodj  and  had  therefore  passed  to  him 
ttiidfcr  the  first  part  of  the  devise. — Secondly,  If  it  was 
not  so,  that  then  it  was  undisposed  of  by  the  will,  having 
ceased  to  be  part  of  Coltsfootfarm :  As  to  the  first  ckimy 
there  can  be  no  doubt,  for  IVilliam^pring  could  not  pass 
to  the  defendant,  as  part  of  Bulfs-wood,  although  it  were 
not  part  of  CoUsfootfarm.  As  to  the  second.  If  fyURam^ 
spring  be  not  part  of  Coltsfootfarm y  by  the  exception  in 
the  former  lease  of  1 803,  and  the  hedges  be  now  decayed, 
there  can  be  no  room  for  exception  in  the  lease  of  J81i. 
The  testator  clearly  considered  it  as  being  part  of  Cobsfici' 
farm.  The  will  was  made  between  the  periods  of  granting 
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the  two  leases,  and  Wil&am'Spring  was  excepted,  as  part 
of  Coltsfoot-farm^  in  both  the  leases.  The  testator's  inteht 
was  not  to  die  intestate,  as  to  Williavuspring^  but  he  meant 
that  it  should  pass  as  part  of  Cohsfootfarmj  then  in  the 
possession  of  Mary  Fields  widow,  subject  to  the  exception. 
We  are  therefore  of  opinion,  that  the  plaintiffs  are  eA- 
titled  to  it,  as  devisees  under  the  will. 

Judgment  for  the  plaintifis  accordingly. 
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HORSFALL  V.  TesTAR. 


Wednetday» 
Feb.  l«th. 


Tub  piaisiiif  declared  upon  a  covenant  m  an  indenture  An  indenture  of 

of  letse,  baifing  date  the  £4th  of  Deeembery  1768,  and  acorenantbythe 

made  between  Henry  Penton,  and  John  ITeston,  whereby  [^^^^^^ 

Ptnion  demised  to  Weston  certain  premises  for  fifty-six  all  times,  (at 

jtsarSf  from  Mideummer  then  last  past,  in  which  indenture  ^^jon^thouW 

Weston  covenanted  to  repair  the  premises,  and  maintain  require,)  and  a/ 

an  the  walls  thereto  belonging,  as  tften  as  netJh/r  occasion  i^ee  months  qfter 

should  require.— The  conveyance  of  Pentbn's  interest  to  notice;  is  one 

...-«.  .  .  .  *.    ,      entire  covenant, 

the  plaintiff  was  then  set  otit,  and  an  assignment  of  the  the  former  part 

midae  of  Weston's  term  to  the  defendant.     The  plaintiff  fiK''lhl^fi' 

assigned  for  breach  that  the  defendant  did  not  repair  the  The  plaintiff  har- 

premises,  and  maintain  all  the  walls,  but  that  on  the  con-  }J|f  j^^i^J^n"^ 

trary  thereof,  hfe  destroyed  part  of  one  of  the  walls  be-  a»  an  absolute  co- 

taoging  to  the  premises,  and  built  a  brestsummer  in  lieu  Ind^omitted  the' 

diereof.     The  defendant,  among  other  special  pleas,  '**^'  l*"^  ®^***« 

_  .  -  .      ,  ,  ....  r       '  clause,  contain- 

which  were  irrelevant  to  the  question  m  this  case,  pleaded  ing  the  notice.— 

turn  est  factum.    On  the  trial  of  the  cause,  at  the  sittmgs  ^ai!^^^  fotal!' 

at  Weshmnster  after  last  term,  before  Lord  Chief  Justice 

G«Wi,  it  ap^ried,  on  the  pttkltiction  of  the  lease,  that 
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1817.  Weston  covenanted  to  repair  the  premisesi  and  maintain 

all  the  walls  thereto  belonging,  at  all  times  thereaftery 
(as  often  as  need  or  occasion  should  require),  and  at 
Testa  R.  farthest  within  three  months  after  notice  of  any  decay  or  want 
of  reparation  should  be  given  by  Penton^  or  left  for 
Weston  at  the  demised  premises.  His  lordship,  con- 
sidering that  the  latter  part  of  the  covenant  qualified  the 
former,  and  that  it  could  not  be  deemed  distinct  and  in- 
dependent, nonsuited  the  plaintiff,  on  the  ground  that 
the  declaration  did  not  set  out  that  part  of  the  covenant 
by  which  the  three  months  notice  was  stipulated  to  b^ 
given. 

Mr.  Serjt.  Lensj  on  a  former  day  in  this  term,  obtained 
a  rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  granted. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Copley^  on  a  subsequent 
day,  shewed  cause  against  the  rule ,  and  observed,  that 
the  only  question  was,  whether  the  variance  appearing 
on  the  face  of  the  record,  in  not  having  set  out  the 
latter  part  of  the  clause  of  the  indenture  in  the  declaration, 
was  material.  They  contended^  that  if  the  latter  part  of 
the  clause  did  not  vary  the  effect  of  the  former,  the  rule 
must  be  made  absolute,  but  that  the  whole  of  the  cove- 
nant must  be  connected ;  and  that,  therefore,  it  was  all 
one  sentence,  the  latter  part  of  which  varied  or  qualified 
the  former,  and  that  no  action  could  be  maintained  by 
the  plaintiff  for  want  of  reparation^  until  three  months 
after  notice  of  such  non-repair  had  been  left  for  the 
lessee  at  the  demised  premises.  If  the  plaintiff  had 
assigned  breaches  for  permissive  waste,  it  would  be  neces- 
sary for  him  to  give  three  months  notice,  before  he 
brought  his  action.  The  latter  part  of  the  covenant  en- 
larges the  operation  of  the  former,  and  it  is  therefore 
necessary  in  declaring  on  the  covenant  to  set  it  out  ex- 
actly in  the  same  terms  as  those  contained  in  the  lease* 
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Mr.  Serjt.  LenSj  in  support  of  the  rule„  insisted  that  I8I7. 
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the  defendant,  as  lessee  of  the  premises,  was  liable  to  an 
action  for  a  breach  of  covenant  immediately  on  the  pre-  v, 

mises  being  out  of  vepdivc^  and  at  fartbestj  within  three  T'star. 
months.  These,  therefore,  are  distinct  and  separate  cove- 
nants. The  former  is  properly  pleaded  as  a  general  cove- 
nant, according  to  its  true  sense  and  effect,  and  is  not 
qualified  by  the  terms  of  the  latter^  and  there  is  no  found- 
ation, in  substance,  for  the  objection  that  has  been  raised. 
The  intention  of  the  parties  manifestly  shews  that  this  b 
not  one  covenant.  The  lessor  clearly  meant  that  the 
lessee  should  keep  the  premises  in  a  proper  state  of  repair 
at  all  times,  during  the  continuance  of  the  demise.  The 
breach  applies  to  the  destruction  of  part  of  a  wall,  and 
building  a  brestsummer  in  lieu  thereof.  The  defendant 
is  therefore  obliged  to  repair  the  injury  done  immediately. 
He  cited  the  case  of  Roe  d.  Goatly  v.  Paine  (a)y  as  not 
being  incompatible  with  the  present,  and  relied  on  Howdl 
V.  Richards  (i),  to  shew  that  the  covenants  in  this  case 
were  distinct  and  different  (r).  The  covenant  to  repair 
in  this  case  is  not  restrained  by  any  qualifying  context, 
and  the  injury  accruing  to  the  plaintiff  arises  on  the  de- 
fendant's not  having  repaired  according  to  the  former 
covenant,  which  would  be  inefficient,  if  the  latter  were 
construed  as  a  qualifying  or  continous  covenant. 

Cur.  adv.  vult. 

On  this  day,  Mr.  Justice  Dallas  delivered  the  judg- 
ment of  the  court,  as  follows  : — In  this  case,  we  are  of 
opinion  that  the  nonsuit  ought  not  to  be  set  aside.  The 
general  rule  is,  that  a  covenant  in  a  deed  must  agree  in 
substance  with  that  stated  in  the  declaration.  This  is  a  . 
qualified,  and  not  an  absolute  covenant  in  the  lease ;  but 


(«)  S  Camp.  5S0.^— (&)  llE.R.  633.— —(c)  SeealMifleue 
V.  SUvnuon,  3B.icP.  665. 
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it  appears  on  the  £ace  of  the  declaration  to  be  absolute.  It 
is  set  out  as  a  covenant  to  repair  at  all  times,  when  need 
or  occasion  shall  require,  and  the  breach  is  framed  accord* 
ingly.  In  the  lealse,  the  covenant  is  to  repair,  as  often  as 
occasion  shall  require,  and  at  farthest  within  three  months 
after  notice.  This^  therefore,  is  not  a  covenant  to  repair 
generally;  but  it  is  absolutely  necessary  that  three  momhi 
notice  should  be  given,  previous  to  the  commencemeat 
of  the  action.  The  variance  is  in  substance,  and  not  is 
form  i  as  the  latter  words  of  the  sentence  are  whcdlj 
omitted  in  the  declaration.  If  the  covenant  were  dktincti 
or  stated  in  another  part  of  the  lease,  it  would  alter  thl 
case ;  but  this  cannot  be  deemed  a  separate  or  distinct 
covenant,  for  the  latter  part  must  be  joined,  in  order  te 
make  the  sentence  complete.  The  first  part  of  the  cove- 
nant is  to  repair,  and  is  qualified  by  the  latter  wsthid 
three  months  after  notice :  according  to  this  constructiaii, 
the  whole  is  one  entire  covenant,  and  the  generality  of 
the  former  part  is  restrained  by  the  terms  of  the  latter. 
The  whole,  therefore,  must  be  taken  together,  and  ai 
the  latter  part,  being  material,  is  not  stated  in  the  d^ 
daration,  the  rule  must  be 

Discharged. 


Wwlncsday, 
Feb.  l«th. 


The  plaintiff  had 
holden  the  de- 
fendant to  bail, 
and  a  verdict  was 
taken  for  him  at 


SfLV£RSIDBS  V,  BOWLBY. 


Mil*  Seijt.  Pf//,  on  a  former  day  in  this  term,  had  ob- 
tained a  rule  nisi^  that  the  defendant  should  have  his  costs 
taxed  by  the  prothoiiotary,  and  set  against  the  damages 
to  an  Older  oi^e-  '^covered  by  the  plaintiflF  according  to  stat.  43  GW.  3. 
ference  for  ascer- 
taining the  amount  of  the  damages,  aim  4h«  Mtnlriiier  awAnUd  a  kss  sun  xUuk^lS* 
Upon  an  application  to  the  court  to  allow  the  defemlaiit  his  costs  pursuant  to  43  Gro.3. 
c.  46.'^Held,  that  hi  otdet  to  entitle  the  defendtfut  to  BtKiH  eostof  he  miai  shew  (hat 
the  anest  was  Texatious  and  malicious. 


SiLVERSI 
V, 
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^.  46.  i.  S.  (tf V *The  rule  was  granted  on  an  affidavit  of  the  1817. 

defendant^  which  stated  that  the  plaintiff  was  employed  by 
him  to  furnish  marble  chimney*pieces»  and  perform  cer- 
tain masonry,  according  to  the  terms  of  an  agreement  en-  Bowl  by 
tered  into  between  them,  and  which  he  refused  to  complete. 
That  the  materials  the  plaintiff  had  furnished,  and  the  la- 
bour he  had  performed,  were  estimated  by  a  surveyor  at 
«f  40,andthat  the  plaintiff  had  received  from  the  defendant 
the  sum  of  ji3S  :  8/.,  previous  to  the  commencement  of 
this  action,  and  that  according  to  the  terms  of  his  agree- 
ment, he  had  been  fillly  compensated.  That,  notwith- 
ttanding  this,  the  defendant  was  held  to  bail  for  <£20, 
aod  iq>wards,  and  that  on  the  trial  of  the  cause  in  this 
term,  the  agreement,  on  being  produced  in  evidence  by 
the  de£endant,  was  rejected,  in  consequence  of  its  not  be- 
ing stamped,  when  the  plaintiff  being  entitled  to  a  ver- 
dict, the  amount  of  the  damages  were  left  to  the  award  of 
an  arbitrator,  who  found  that  jS\  1:4/.:  6^//.,  only  were 
due  to  the  plaimiff.  The  affidavit  concluded  by  averring 
tlut  the  plaintiff  was  actuated  by  malice,  and  had  no 
probable  cause  for  arresting  the  defendant. 

Mr.  Seijt.  Ccpliy  now  shewed  cause  against  the  rule, 
on  affidavits  of  the  plaintiff,  his  attorney,  and  a  surveyor, 
which  stated,  that  the  plaintiff  had  engaged  with  the 
defendant  to  do  the  masonry  at  certain  prices,  and  that 
the  defendant  should  advance  money  to  the  plaintiff  to 
purchase  marblet  and  pay  him  for  the  masonry  as  th^ 
work  proceeded ;  and  that  in  consequence  of  such  ad- 
V9ncm  not  being  made,  he  was  unable  to  proceed,  when 

(a)  This  section  authorises  costs  to  be  awarded  to  a  defendant,  if  ' 
ilie  pfemtifF  do  not  recover  the  sum  for  which  he  held  the  defend- 
ant to  baiU  and  had  no  reasonable  or  probable  cause  for  hottdiAe 
hin  to  bail  to  that  amount :  and,  that  m  caso  the  sntn  recovered 
should  be  less  than  the  amount  of  the  defendant's  costs,  the  de- 
fendant shall  be  eotitled,  after  deducting  the  sum  recovered  by  the 
plaintiff  from  tlie  amount  of  his  costs,  to  take  out  execution  for  such 
pgitt,  in  like  manner  as  defendanu  may  now  by  law  have  execution 
for  costs  in  otlitr  cases.* 
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1 8 1 7.  the  defendant  woald  not  allow  him  to  complete  his  work, 


SfLVEKtlDEt 


but  employed  another  person.     The  plaintiff^  therefbrei 
V.  applied  to  a  surveyor,  who  valued  the  work  done  by  him 

BowLiY.  ^^  ^37  .  g^  .  9, j_xhat  the  plaintiff  had  received 
<£33  :  8i.  from  the  defendant,  leaving  a  balance  of 
£24  :  Oj.  :  9id*f  for  which  he  arrested  the  defendant.— 
That  a  copy  of  the  account  was  sent  to  the  defendaoti 
by  the  plaintiff's  attorney,  but  payment  was  refused ;  he 
then  denied  that  he  was  actuated  by  malice,  conceiving 
the  latter  sum  to  be  due  to  him  from  the  defendant.— 
The  surveyor  deposed,  that  the  plaintiff  was  entitled  to 
recover  .£57  :  8/.  :  9^^.,  and  that  the  prices  of  the 
marble  furnished  were  far  below- the  trade  prices.— The 
plaintiff's  attorney  stated  that  the  plaintiff  had  offered  to 
leave  the  sum  due  to  him  from  the  defendant  to  arbitra- 
tion, previous  to  the  commencement  of  the  action,  which 
the  defendant  had  refused,  and  that  the  arbitrator  in  the 
present  instance  had  received  the  agreement  in  evidencei 
although  rejected  at  the  trial,  and  directed  a  verdict  for 
£11  ;  4/.  :  6{rf.  to  be  entered  accordingly. 

Mr.  Justice  Dallas.— The  only  question  is,  whether 
the  plaintiff)  by  swearing  to  a  greater  sum  than  has  been 
awarded  to  him  by  the  arbitrator,  can  be  considered  as 
having  holden  the  defendant  to  bail  without  any  reason- 
able or  probable  cause.  Nothings  in  this  instance,  can 
warrant  such  a  supposition.  This  application  must  be 
considered  as  analogous  to  an  action  on  the  case  for  a  ma- 
licious arrest,  which  cannot  be  supported,  unless  malice 
be  averred  and  proved  (o).  It  was  improper  for  the  de- 
fendant to  call  in  a  surveyor,  on  his  part,  to  estimate  the 
value  of  the  work  done,  without  giving  notice  of  the  valu- 
ation to  tlie  plaintiff,  particularly  as  there  was  an  agree- 
ment existing  between  the  parties.     The  consent  of  the 


{a)  See  ScheHel  v.  Fairtain,  I  B.  &  P.  3»S .—Gibson  v.  Ckaieffg 

«B.  &P.  itg. 
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atiff  to  leave  the  amount  of  the  damages  to  an  arbt- 
or»  excludes  all  presumption  of  malice  on  his  part, 
)  hasy  on  the  contrary,  treated  the  defendant  not  only 
li  lenity,  but  indulgence. 

Illr.  Justice  Park. — ^The  affidavits  adduced  on  the  be^ 
F  of  the  plaintiff  are  sufficient  to  shew  that  he  had 
baUe  cause  to  arrest  the  defendant. — ^The  plaintiff's 
rayor  had  estimated  the  labour  and  materials  at  £51^ 
in  which  sum  he  had  received  £ZS  only.  He  was 
refore  warranted  in  holding  the  defendant  to  bail  for 
remainder.  This  application  is  against  good  £aith,  and 
unjust  proceeding  on  the  part  of  the  defendant. 
1^.  Justice  Burrough  concurred. 

Kule  discharged  (a). 


J817. 

SlLVBRIIDES 
ROWLBT. 


S)  See  Neale  v.  Porter,  Bttrns  v.  Palmer,  cited  in  2  Tidd.  1018, 


mCASTBR,  demandant;  Wilmot,  tenant;  Boone, 
vouchee. 

EBCOVERY  wa3  suffered  in  Easter  terttiy  (16th  Geo,  3.) 
ich,  after  a  description  of  divers  messuagesi  lands, 
mnon  of  pasturci  and  commoh  of  turbary,  in  the 
ishes  of  Tondridge  and  Godsione^  contained  the  words, 
nd  the  tithes  of  com,  grass,  and  hay,  yearly  arising, 
rwing,  and  renewing  from  and  out  of  the  said  premises, 
1  also  the  advowson  of  the  vicarage  of  the  church  of 
btmii  in  Surrey.^^ — In  the  last  term  this  recovery  was 
ended)  by  adding  the  words,  *  and  all  other  tithes^ 
tingf  growings  and  renewing^  from  and  out  of  the  said 
mses  in  Tandridge^'  after  the  words, '  corn,  grass,  and 
V  Rnd  before  the  words  *  yearly  arising,  growing,  and 
lewing.* 
Mr.  Serjt.  Best  now  moved  that  this  recovery  might  be 


Wednc$day, 
Feb   1 2th. 

A  deed  to  make 
a  tenant  to  the 
precii>e  compris- 
ed titties,  in  two 
parishes ;  but  an 
amendment  hav- 
ing l>een  impro- 
perly introduced 
into  the  recovery 
which  confined 
its  operation  to 
one  parish  only, 
the  court  will 
allow  the  words 
of  such  amend- 
ment to  be 
transposed,  so  as 
to  give  effect  to 
the  deed,  and 
comprise  both 
parishes. 
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Lancaster, 

Demandant ; 

WlLMOT, 

Tcnani ; 

Boone, 

Vouchee. 


farther  amended  by  striking  out  the  words  ©f  the  forom 
amendment,  where  they  now  stand,  and  inserting  preciself 
the  same  words,  after  the  words  *  the  said  premises/ 
and  before  the  words,  *and  also  the  advow^n.'  'ITie 
learned  serjeant  observed,  that  the  jk>xmer  .^miendment 
had  confined  the  operation  of  the  recovery  to  the  tithes 
in  the  parish  of  TanJridge;  whereas,  antecedent  to  that 
>imendment,  the  original  recovery  extended  to  tithes,  as 
well  in  the  parish  of  Godstonii  as  in  Tandridge,  The  pre- 
mises were  described  in  the  deed  to  lead  the  uses  bj 
which  the  property  is  conveyed,  as  lying  and  being  ia 
the  parishes  of  Tandridge  and  Godstafie^  in  the  county  of 
Surrey^  and  passes  the  tithes  under  these  words :  *  and 
also  all  the  tithes  of  corn,  and  grass,  yearly  coming, 
growing,  and  accruing,  out  of,  upon,  and  from  all  or 
any  of  the  said  lands,  hereditaments,  and  premises  thereby 
granted  and  released  \  and  all  other  the  messuages,  lands, 
tenements,  hereditaments,  and  premises  of  ytnn  Boone^ 
and  Elizabeth  Booncy  or  either  of  them,  in  Tandridge^  and 
Godstonij  or  elsewhere  in  the  county  of  Surrey  J 

The  court,  considering  the  terms  of  the  deed  suffi- 
ciently extensive  to  comprize  all  the  tithes  in  the  parishes 
of  Tandridge  and  Godstone,  and  thar  the  amendment  of 
the  last  term  had  been  introduced  in  an  improper  part  of 
the  recovery,  allowed  these  words  to  be  transposed,  and 
the  correction  of  that  amendment  was  accordingly  per- 
mitted. 

Mr.  Serjt.  Best  made  this  motion  in  the  course  of 
yesterday,  but  not  being  then  furnished  with  the  deed 
to  lead  the  uses,  the  court  granted  him  the  indulgence  of 
concluding  it  en  this  day,  although  it  was  the  last  of  the 
term  (a). 


Ca)  See  y  Marsh.  328. 
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Memoranda. 

In  the  course  of  the  last  vacation,  on  the  15th  ofAprU^ 
died  the  Right  Hon.  Sir  Alexander  Thomson^  Knight, 
Lord  Chief  Baron  of  his  Majesty's  Court  of  Exchequer^ 
and  w^s  succeeded  bv  Mr.  Baron  Richards. 

In  this  Term,  on  the  6th  of  May,  Sir  WtUiam  Garrmft 
KnUf  his  Majesty's  Attomey-'General,  was  appoint^  to 
succeed  Mr.  Baron  Richards  in  the  Court  of  Exchequer. 
He  was  accordingly  called  to  the  degree  of  Seijeant  at 
LaW|  and  took  his  seat  on  the  Bench.  He  gave  rings 
with  the  motto,  *  Fas  et  Jura.* 

On  the  7th  day  of  May^  in  this  Term,  Sir  Sasmul 
Shepherd f  Knt.  his  Majesty's  ancient  Serjeant  and  Solicitor- 
General,  was  promoted  to  the  office  of  his  Majesty's 
Attorney-General,  in  the  place  of  Sir  William  Garrow\ 
and  on  the  9th  day  of  May^  Robert  Gifford^  Esq.,  was 
promoted  to  the  rank  of  Solicitor-General  to  hit  Ma- 
jesty, and  was  knighted  accordingly. 
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1817. 

Duncan,  Gent,  one  &c.  v.  Richmond.  AprH'24i': 

Mr.  Scrjt.  Bosanquet  moved  that  the  plaintifF,  an  attor-  ^JJ^'JJ^^'^'* 

ney  of  this  court,  should  deliver  over  to  the  defendant  aiiomejr,  by  A, 

certain  deeds,  papers,  and  writings,  on  payment  of  the  debt  f^^  ^y^^  imrpose  of 

and  costs  in  this  action.     This  motion  was  made  on  an  carryinKon  a  suit 

affidavit  of  the  defendant,  which  stated  that  this  action  This  coart,  upon 

was  brought  by  the  plaintiff  for  the  recovery  of  a  bill  of  ^^^^  ^\^\ 

costs  relative  to  a  suit  in  the  court  of  Exchequer ,  in  which  order  such  deeda 

the  plaintiff  was  employed  by  the  defendant,  and  a  person  u^p^n^yiiwit 

of  the  name  of  Hooker j  as  their  attorney.     That  the  de-  orihcdcbiaod 

fendant  was  ready  to  pay  the  amount  of  the  debt  and  costs  x\\cy  could  not 

tQ  this  aaion,  on  havincj  all  deeds  and  papery  to  which  V*"8  ^'  ^f^f 

.  .  .  •  them,  nor  bind 

beinight  be  entitled,  delivered  up  to  him.  his  righu  in  hit 

But  the  court  thought  that  they  could  not  bring  ^^^c®* 
Hooker f  the  co-defendant  in  the  court  of  Exchequer ^  beft:^e 
them  by  this  summary  mode;  neither  could  they  bind 
his  rights  in  his  absence  (a\  and  as  the /deeds  might  have 
been  delivered  either  by  him  alone,  or  by  him  and  the 
present  defendant  jointly,  it  was  impossible  to  determine 
on  whose  deeds  the  plaintiff  had  a  lien. 

The  learned  serjeant  took  nothing  by  his  motion^ 


<fl)  See  Hughes  v.  Maijre,  3  T.  R.  «75,  aud  ihe  cases  cited  in 
TidiTt  Practice,  6ih  edit.  p.  78. 
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ThuTsdiy, 

April  84i1i  JONES  V.  Hill. 

4"  !!ll®l?  f"  ,    This  was  an  action  on  the  case  in  the  nature  of  waste. 
the  case  tor  per- 
missive waste  is    The  declaration  stated  that  the  defendant  held  certain 
not  maintainable  ,        ,  .     -it-  r       1  •    j        c 

iiaainst  a  tenant    niessuages^  as  tenant  to  the  plaintiff,  for  the  remainder  01 

wl\I^^**  1^  ^^      a  term  of  yearS|Upon  a  general  condition  to  repair  andleaf  e 

under  an  es-         the  premises  in  as  good  plight  and  condition  as  the  same 

press  contract  or   ^^j.^  jj^   when  finished  under  the  direction  of  a  surveyor, 
covenant  10  re-  ...  .      . 

pair.  — Breach^  for  not  repairing  during  the  term,  and  yielding 

up  the  premises  in  much  worse  order  than  wheQ  the 

same  were  finished  under  the  direction  of  the  surveyor. 

The  cause  came  on  for  trial  before  Mr.  Justice  DmBbs^ 
at  the  last  assizes  at  Kingston^  when  the  learned  judge 
non-suirea  the  plaintiff*,  but  reserved  the  point  for  the 
determination  of  this  court,  whether  the  action  was  main- 
tainable, on  the  ground  that  the  defendant  was  a  tenant 
for  years,  under  a  lease;  and  that  the  plaintifiT  should 
therefore  have  declared  in  covenant. 

Mr.  Serjt.  Vaughan  now  moved  to  set  aside  the  nonsuiti 
and  contended  that  the  action  was  maintainable  against 
the  defendant  as  tenant  for  years,  and  observed  that  the 
cases  determined  on  this  subject  extended  only  to  tenants 
at  will. — He  cited  the  Countess  of  Shrewsbury  s  case  («), 
and  Gibson  v.  f^Vells  (3).  In  support  of  his  motion  he 
relied  on  the  statute  of  Gloster  (c),  by  which  a  tenant  fof 
years  is  liable  to  the  lessor  in  an  action  on  the  case  in  the 
nature  of  wastc^  if  he  permits  a  house  to  be  out  of  repsur, 


<fl)  5  Cok€*t  Rep.  13. {h)  1  N.  R,  290. (c)  6  Edw.  1.  f.  A. 
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\iniess  it  was  ruinous  at  the  time  the  lease  was  granted  (a)t  ]  si 7 

and  that  statute  extends  to  permissive  as  well  as  volun-       j,  -^"^ 

'^  J0NB8 

tary  waste  (i).     Although  a  tenant  at  will  is  not  liable  ». 

for  permissive  waste,  a  tenant   for  years   must  be,  for  Hili.. 

the  latter  is  within  the  statute  (c).  This  distinction  is 
drawn  by  Mr.  Serjt.  fVUliams^  in  a  note  ta  Pomfret  v. 
Ricroft  (d)s  and  in  another  note  of  that  learned  serjeant 
to  Green  v.  Cole  (r),  it  is  stated  that  this  is  the  usual 
action,  as  well  for  permissive  as  voluntary  waste,  and  in 
the  case  of  Kinlyside  v.  Thornton  (y),  it  was  determined 
that  though  the  lessee  covenanted  to  yield  up  the  pre- 
mises repaired  at  the  end  of  the  term,  the  lessor  had  his 
election  to  bring  either  an  action  on  the  case,  or  of  cove- 
nant against  the  lessee,  for  waste  done  by  nim  during  the 
term.  The  case  of  Herne  v.  Bembow  (g)  differed  very 
materiaUy  from  the  present,  as  the  declaration  there 
alleged  -the  waste  to  be  permissive,  by  a  tenant  who 
lield  under  a  lease  which  contained  no  covenant  to 
repair. 

Lord  Chief  Justice  Gibbs. — When  there  is  an  express 
stipulation  or  contract  between  two  parties,  this  species 
of  action  is.  not  maintainable,  for  such  contract  is  a  total 
waiver  of  t6rt,  and  it  therefore  ceases  to  bear  the  cha- 
racter of  waste.  There  is  a  very  wide  distinction,  at 
common-laW|  between  wilful  and  permissive  waste ;  and, 
in  the  case  of  Kinlyside  v.  Tbornion,  the  tenant  had  com- 
mitted waste  by  pulling  down  and  taking  away  fixtures 
which  belonged  to  the  premises. — The  defendant,  in 
this  case,  has  covenanted  to  repair  and  to  leave  -the 
premises  in  such  a  state  as  a  surveyor  shall  have  first 
placed  them  in;   the  plaintiff,  therefore,  should  have 

(«)  Co.  Idii.  54,  b. ib)  8  Insi,  145.  Co.  UU.  53,  a.  3  Rol. 

Air.  8 16.  pi.  36.  7. (c)  «  Intt.  30«.  Co.  Lit.  54.  b. (rf)  1 

Smmnd.  383.  b. (4*)  S  Saund.  858.  c— (/}  8  Sir  W.  Bkuk. 

1111...^^)  4  Taunt.  7()4. 
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Hill. 


brought  his  action  on  the  covenant  in  the  lease  under 

which  the  premises  were  demised  to  the  defendant. 

Per  Curiam  J 

Rule  refused  (a). 


(fl)  Sec  Hargrnve  and  ButUr\  note,  3*»9  to  Coke  Littleton^  54,  b. 
15th  edit.,  where  it  is  laid  down  that  if  a  lessee  covenant  U>  repiir 
and  doth  not  repair,  waste  will  not  lie. — $9  E.  3.  43.  81  H*  0.9. 
Dyer,  1 98.  Bal,  MSS. 


Mondny, 
April  28th. 

In  an  action  for 
a  libel  upon  the 
plaintiff.who  had 
served  upwards 
of  three  years,  as 
house  apothecary 
at  a  public  infir- 
mary, before  the 
passing  of  Stat. 
65  G.  3,  c.  194, 
Held,  that  such 
service  was  suflii- 
cient  to  qualify 
him  to  act  as  an 
apothecary,  and 
lupersedea  the 
necessity  of  an 
apprenticeship,  or 
tne  production  of 
a  certificate,  in 
conformity  with 
the  regulations 
of  that  statute. 


WOGAN  V.  SOMERVILLE. 

This  was  an  action  for  a  libel  published  in  a  newspaper. 
The  declaration  charged  the  defendant  with  having 
written  and  published  a  libel  on  the  plaintiff  in  his 
character  of  surgeon  and  apothecary,  whereby  he  was 
injured  in  his  business.  At  the  trial  of  the  cause,  before 
Mr.  Justice  Park  at  the  last  assizes  at  Stafford^  the  pkdntiffi 
in  order  to  shew  that  he  was  qualified  to  act  as  a  surgeoDf 
adduced  in  evidence  a  diploma  from  the  College  of 
Surgeons  in  London^  but  produced  no  certificate  of  being 
an  apothecary,  or  of  having  practised  as  such.  It  was  also 
proved  that  the  plaintiff  had  never  served  the  appren- 
ticeship required  by  the  apothecaries  act  {So  G.  3,  c.  194.) 
but,  that  before  the  passing  of  that  act,  he  had  filled  the 
situation  of  house  apothecary  to  the  Stafford  infirmaijp 
and  had  never  practised,  or  been  employed  as  an  apothe- 
cary, except  at  the  infirmary.  On  the  part  of  the  de- 
fendant it  was  objected,  that  the  plaintiff  must  be  non- 
suited, because  he  had  not  produced  any  evidence  of  his 
being  a  regular  apothecary ;  but  the  learned  judge  being 
of  opinion  that  the  apothecaries  act  did  not  affect  per- 


V. 
SOMSRVILLB. 
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sons  in  practice  at  the  time  of  passing  that  act,  and  as  the  ]^^ 

plaintiflTs  situation,  as  house  apothecary  to  the  infirmary,       Wogav 
was  within  the  exception  contained  in  that  statute,  refused 
to  non-suit  the  plaintiff,  but  saved  the  point.    The  jury 
consequently  found  a  verdict  for  the  plaintifiF  &r  £50,  . 

The  Solicitor-General  now  moved  for  a  rule  msi^  that  the 
verdict  should  be  set  aside,  and  a  nonsuit  entered.  He 
telied  on  the  i4th  section  of  55  G.  3,^.  194.  (ii),  and  in- 
sisted that  the  plaintiff,  having  been  merely  a  servant  at 
the  infirmary,  having  served  no  regular  apprenticeship^ 
aD(l  produced  no  certificate,  as  required  by  that  statute^ 
was  not  entitled  to  a  verdict. 

Lord  Chief  Justice  Gidbs. — ^The  situation  the  plaintiff 
hcdd  at  the  infirmary,  is  a  sufiicient  protection  to  entitle 
him  to  the  exception  in  the  14th  section  of  stat.  55  G.  3. 

Mr.  Justice  Park. — It  was  proved  at  the  trial  that  the 
plaintiff  had  practised  as  the  house  apothecary  for  more 
than  three  years.  The  stat.  55  G.  3.  can  only  apply  to 
persons  who  have  not  practised  as  apothecaries  before 
the  day  on  which  it  was  passed.  The  defendant  entitled 
the  plaintiff  an  apothecary  in  the  libel. 

Mr.  Justice  Dallas  and  Mr.  Justice  Bu&rough  con- 
curring. Rule  refused  (b). 

(a)  By  which  it  it  enacted,  <■  That  it  shall  not  be  lawful  for  any 
person  or  penoos  (excrpt  persons  already  in  practice  as  such)  ta 
practise  as  ao  apothecary  in  any  part  of  England  or  fFalet,  unless 
ne  or  they  shall  hare  been  examined  by  the  court  of  examiners,  or 
the  m^or  part,  of  them,  and  have  received  a  certificate  of  his  or 
their  being  duly  qualified  to  practise  as  such  from  the  court  of 
ezaminers,  or  the  major  part  of  them,  who  are  thereby  authorized 
and  required  to  examine  all  person  and  persons  applymg  to  them, 
for  the  purpose  of  ascertaining  the  skill  and  abilities  of  such  person 
or  persons  in  the  science  an(t  practice  of  medicine,  and  his  or  their 
fitness  or  qualification  to  practise  as  an  apothecary;  and  the  court  of 
examiners  or  the  major  part  of  them,  are  thereby  empowered,  either 
to  reject  such  person  or  persons,  or  to  grant  a  certificate  of  such  ex- 
amination, and  of  his  or  their  qualification  to  practise  as  an  apo- 
thecary." 

(5)  See  Smith  v.  Tay/or,  I  N.  R.  \(fi. 
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Monday, 
April  S8ih. 

A  coipmjssiou 
of  bankruptcy 
recited  that 
A*  B,  becaipe 
bankrupt  with 
intent  to  defraud 
C.andD.  surviv- 
ing (tartners 
of  Edmond 
Darby  t  but  the 
writ  of  super- 
sedeas stated 
them  to  be 
•univlng  part- 
ners of  Edward 
parhy.^Held, 
in  an  action  for 
maliciously  suing 
out  the  com* 
mission,  that  the 
variance  was 
faul. 


Matthews  v.  Dickinson,  and  another. 

This  was  an  action  on  the  case  for  maliciously  smng  oitt 
a  commission  of  bankrupt.  The  declaration  stated  that 
the  commission  had  been  superseded,  and  upon  the  trial 
of  the  cause  before  Mr.  Justice  Burrough  at  the  last  assizes 
for  Worcester,  the  Lord  Chancellor's  order  for  superr 
seding  it,  and  the  writ  of  supersedeas,  were  produced. — 
In  the  commission  it  was  recited,  that  the  bankrupt's  had 
become  bankrupts  with  intent  to  defraud  if,  By  C,  and  D, 
surviving  partners  of  Edmond  Darby,  deceased;  but  m 
the  supersedeas  the  corresponding  recital  stated  them  to 
be  surviving  partners  of  Edward  Darby^  deceased.  The 
learned  judge  was  of  opinion  that  the  variance  was  fatal, 
and  consequently  directed  a  nonsuit. 

On  this  day,  Mr.  Serjt.  Best  moved  that  the  nonsuit 
might  be  set  aside,  and  a  new  trial  granted.  He  insisted 
that  as  there  was  no  other  commission  sued  out  against 
the  plaintifiT,  the  supersedeas  could  only  be  applicable  to 
such  commission }  that  the  d.escription  of  the  petitioning 
creditors  did  not  appear  material,  either  in  the  commission 
Or  the  supersedeas,  but  that,  the  names  of  those  agabst 
whom  the  commission  was  directed  were  sufficient. — ^He 
contended,  that  the  order  of  the  Chancellor  for  superseding 
the  commission  was  regular,  and  that,  that  alone  was 
sufficient  tp  $hew  that  the  commission  had  been  super- 
seded; and  he  urged,  that  at  any  rate,  the  court  should 
allow  a  new  trial,  on  the  payment  of  the  costs  of  the  non- 
suit, and  that  it  was  extremely  hard,  that  the  plaintiff, 
who  had  niade  no  slip  In  the  proceedings  at  common 
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laW|  should  suffer  for  a  mistake,  which  had  its  origin 
from  the  officer  in  the  court  of  Chancery. 

Lord  Chief  Justice  Gibbs. — ^This  is  an  action  for 
maliciously  suing  out  a  commission  of  bankruptcy  against 
the  plaintiff;  unless  the  commission  be  superseded,  the 
action  is  not  maintainable.  In  order  to  shew  that  it  was 
superseded,  the  plaintiff  produced  the  commission,  in 
which  it  appeared,  that  the  bankrupts  had  become  bank« 
rupc  with  intent  to  defraud  the  defendants  as  surviv- 
ing partners  of  Edtnond  Darby ;  in  the  supersedeas  the 
^Christian  name  was  Edward.  It  has  been  contended, 
that  the  order  of  the  Chancellor  is  sufficient  to  shew 
that  the  commission  was  superseded ;  but  I  am  not  of 
that  (pinion ;  if  a  judgment  were  obtained  against  William 
DicUtum,  and  a  writ  of  execution  sued  out  against  him 
\>y*the  name  of  Thomas^  it  would  be  irregular.  It  is  hard 
that  the  plaintiff  should  suffer  from  an  error  of  the 
officer  in  the  court  of  Chancery^  but  the  supersedeas 
•faould  have  corresponded  with  the  order.  This  mistake 
might  have  been  set  right  by  an  application  to  that 
court. 

The  rest  of  the  court  concurring, 

Rule  refused. 


1817* 


Matthews 
Dicxivsov. 
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/ipiWig.  Prosseri  and  another,  v.  Hooper. 

Su  {jt^iTffron  of  '^'""  ^^  ^^  action  brought  against  the  defendant  for  a 

in  inferior  qua-    breach  of  the  warranty  contained  m  the  following  coe- 

lity,  which,  ^      *  r         i 

h/vingkepiiix     tract  for  sale.  ^ 

months,  and  wld  London^ 

PJf^  ^\  ^{;*"  .  Ncvember  28,  1815. 

ok^ccted  that  the  ,  ' 

article  w«t  not  Messrs.  Prosser  and  Masofif 

iIl"rac"uoi1i  We  have  this  day  bought,  by  your  order,  and  fbr 

a  breach  of  account  of  Hooper,  Ward,  and  Paynf,  about  lOOlbs.  of 

warranty,  that  ii_  .  n 

from  the  lengih    safiron,  at  48/.  per  lb.,  customary  allowances. 

of  time  and  in-  Prompt, 

fcrior  price  given,  '^  '        - 

it  wa«  iuch  an  fourteen  days. 

JllSfflmended  Discount  at  2* /*r  ««/.  on  four  months. 

to  purchase.  Ward  tsf  Pajm.. 

The  declaration  contained  a  warranty  that  it  was 
merchantable  saffron. 

The  cause  was  tried  before  Mr.  Justice  Dallas  at  Gmid' 
hall^  at  the  sittings  after  the  last  term,  when  it  was  proved 
by  two  witnesses,  on  behalf  of  the  plaintifis,thac  the  article 
sold  was  not  saffiron,  but  that  a  fourth  part  consbted  of  a 
vegetable  resembling  it,  which  it  was  impossible  to  de* 
tect  at  the  time  of  the  sale. — ^The  broker,  who  made  the 
contract »  was  called  for  the  defendant,  who  stated  that 
the  plaintiffs  knew  that  the  safiron  was  of  an  inferior 
quality,  and  that  they  paid  for  it  accordingly,  at  the  rate 
of  forty-eight  shillings  per  lb.,  when  the  best  was  worth 
seventy-three  shillings.  It  was  forther  proved  that  the 
plaintids  examined  the  bulk  ;  refused  to  buy  by  sam|Je  \ 
that  they  kept  it  six  months  without  objecting  to  the  ar- 
ticle, and  that  they  had  sold  part  of  it,  when  they  insisted 
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that  it  was  not  saffiroiii  /and  brought  their  action  ac« 
cordingly.  It  was  urged  by  the  plaintiff's  counsel  that 
the  keeping  of  the  article  for  six  m6nths  could  not  da 
away  the  contract,  which  was  for  the  purchase  of  saffron, 
mnd  that  the  maxim  of  caveat  emptor  could  not  be  set 
up  as  a  defence  for  the  non-performance  of  a  written 
contract.  The  jury,  however,  found  a  verdict  for  the 
.defendant. 

Mr.  Serjt.  Best  now  moved  that  this  verdict  should  be 
set  aside  and  a  new  trial  granted.  He  contended,  that  h 
vas  necessary  for  the  plaintifi^  to  have  the  whole  of  the 
conunodity,  saffron ;  that  as  it  was  not  so,  the  warranty 
was  broken,  and  they  were  therefore  entitled  to  a  vei^ 
diet.  If  it  had  been  saffron  of  different  qualities^  how- 
ever inferior,  the  contract  would  have  been  satisfied; 
but  as  it  had  been  sold  by  the  name  of  saffron,  it  was 
necessary  that  the  whole  of  it  should  consist  of  that 
article.  He  referred  to  the  case  of  Teats  v.  Pirn  (a),  as 
somewhat  resembling  the  present,  and  Lord  Chief  Justice 
GMi  had  there  held,  that  where  a  party  undertakes  to 
supply  goods  of  a  certain  description,  he  must  execute 
hia  agreement  accordingly.  That  principle  is  particularly 
applicable  to  this  case,  which  is  stronger  than  that  of 
X^^s  V.  Pinti  as  there,  the  article  sold  was  not  prime 
bacon,  but  tainted ;  here  the  article  sold  was  of  a  different 
description  to  that  specified  in  the  contract.  The  earlier 
cases  establish  this  principle.  Mr.  Juftice  Doderidge  in 
the  case*  of  Southern  v.  How  (b)^  has  held,  that  if  a  gold* 
smith  make  plate  in  which  he  mixes  dross,  so  that  it  is 
inferior  to  the  standard,  and  send  his  servant  to  sell 
it,  who  sells  it  for  good  plate,  an  action  lies  against 
the  master,  to  which  decision  Chief  Justice  Montague 
assented,  because  it  failed  in  price.     The  distinction  is 


181^ . 
Paotsia 

V. 

Hooria. 


(c)2  Martk.  ]41.r ih)  Ore.  Jac.AlX^ 
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V, 
HOOPIB* 


thisy  if  an  article  be  of  the  same  sort,  tboagh  inferior 
in  valuej  an  action  would  not  be  maintainable!  but  if  it 
be  of  another  description,  then  an  action  lies.  In  Hern 
V.  Nichols  {a)f  which  was  an  action  on  the  case  for  2 
deceit,  by  a  factor,  in  the  sale  of  silk,  the  plaintiff  de- 
clared that  he  bought  several  parcels  of  silk  for — 

silk,  whereas  it  was  another  kind  of  silk,  and  that  the 
defendant,  knowing  this  deceit,  sold  it  for      '  silk. 

Lord  Chief  Justice  HcJi  was  of  opinion,  that  the  defendant 
was  answerable  for  the  deceit  of  the  factor.  If  the 
plaintiff  had  declared  in  tort  for  a  breach  of  the  warranty, 
the  declaration  would  be  similar  to  that  in  Hern  v.  Niebdt. 
[Lord  Chief  JusticeGi^^i. — If  you  had  declared  in  tort,  the 
scienter  need  not  have  been  proved  (6).]  Nor  is  it  neces- 
sary here  to  state  that  the  article  was  sold  as  safiron,  or 
that  the  seller  undertook  that  it  was  so.  He,  therefore, 
relied  on  the  authority  of  the  cases  cited,  and  innsted 
'  that  the  plaintiffs  were  entitled  to  a  verdict. 

Lord  Chief  Justice  Gibbs. — I  do  not  dispute  the 
authority  of  any  of  those  cases  which  have  been  cited, 
but  they  are  inapplicable  to  the  present. — This  article 
was  sold  to  the  plaintiffs  by  the  name  of  safiron :  they 
examined  it  with  great  minuteness,  received  it  into  thdr 
custody,  kept  it  six  months,  and  then  sold  a  part  of  it. 
Although  only  three-fourths  of  it  were  saffron,  still  it 
was  fair  for  the  jury  to  infer,  from  the  inferior  price 
which  was  given  for  it,  that  it  was  such  an  article  as  the 
plaintifl^  intended  to  purchase;  and,  under  all  the  circum- 
stances, they  were  justified  in  giving  their  verdict  for  the 
defendant. 
The  rest  of  the  court  concurred. 

Rule  refused  {c\ 


(a)  I  Salk.  «89. (J))  See  miliamson  v.  jillisoH,  S  E,  R.  446. 

— (c)  See  CMUner  v.  Cray,  4  Camp.  144. 


IV  T0V  nFTT-Sft?BMTII  TEAR  OF  GBO.  III.  fOO 


BUTTO  N  V.  CORDER.  ^pril  5-' 

_  .  ,  The  pliiotiflf  in 

u  was  an  action  pf  special  assumpsit ^  on  a  warranty  decUring  oo  a 

nmip  seed    The  first  countof  the  declaration  stated,  ^d'avcned^lhit 

:  in  consideration  that  the  plaintiff  would  buy  of  the  the  defeodaot 

iodailt  a  quantity  of  turnip  seed,  at  a  certain  price /rr  J^.^ "^^  ^^^ 

liely  the  defendant  undertook  that  the  seed  was  good,  which  he 

which  he  rWJ  warrant. — ^That  the  plaintiff  purchased  ^^/^^  ^  tafficknt 

feed,  which  was  bad  and  rotten,  whereby  he  was  averment  to  ex- 

rtfed  of  the  benefit  of  his  crop. — There  were  two  and  tpedal  war* 

er  counts  warranting  the  seed  to  be  good.— The  *°*y* 

m  was  tried  before  Mr.  Serjt.  Bosanquit  (a)^  at  the  last 

bwi  at  Chelmsford y  when  the  jury  found  a  verdict  for 

^platodff. 

Mr*  Seijt.  Onslow  now  moved  in  arrest  of  judgment, 

the  ground  that  the   declaration  was  insufficient, 

absolute  warranty  having  been  stated  in  the  first 

nt. 

lot  the  court  held  that  the  word  could  was  sufficient 

imply  an  express  and  special  warranty. 

The  learned  serjeant,  therefore,  took  nothing  by  his 

ition. 


•}  Mr.  Serit.  Botannuei  went  this  circuit  in  the  room  of  L6rd 
ief  Baron  Thomson,  lately  deceased. 


/ 
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JiMsQ*       Armstrong,  and  others,  assignees  of  Nias  and  White, 

bankrupts,  v.  Stratton, 

An  affidavit  of     The  defendant  was  held  to  bail  on  the  following  afSdavit 
defendant  to  be     of  debt. — Jobn  WlnifielJ,  of  &c.,  maketh  oath  and  saithi, 

indebtwl  to  ibc     ^|^^  Richard  Stratton  is  justly  and  truly  indebted  unto 

plaintiff ge«ero//y  ■'       -^  \^  i     trr 

on  a  bond  con-      this  deponent  and  to  George  jlrmstrong^  John  n  atis^  and 

Jl'SaSc  of  Ricf^ord  Oliverson,  as  assignees  of  the  estate  and  eflfects  of 

an  award,  which  Thomas  Nias  and  Joseph  White,  bankrupts,  in  the  sum  of 

award  directed  /^^^^     ,^       ^  t  i  i.       •  r 

one  E.  F-  to  pay  ot  369  :  Qs  :  6  J.  upon  and  by  virtue  of  a  certain  writiiig 

^•mi  nf  moticj    obligatory,  bearing  date  the  12th   of  February,   1816, 

Held,  that  such    and  made  and  entered  into  by  the  said  Richard  Strattm 

|J3;;|^J?'^^-    to  the  said  Thomas  Nias  and  Joseph  fFhiti,  in  the  penal 

did  not  appear       sum  of  if  5000,  conditioned  for  the  performance  of  an 

^nrwM*indcbtcd,  award  to  be  made  as  in  the  condition  of  the  said  writing 

and  that  no  de-     obligatory  is  mentioned,  and  which  said  award  made  in 

niand  was  ex-  ^     ,  ....  •,.  ,. 

pressed  to  have      pursuance   of  the   said  writing   obhgatory  directs  one 

been  niade  on       Thomas  Fau/dingt  his  executors  or  administrators,  to  pay 

jB.  F.  for  pay-  ®  . 

ment.  to  the  said  Thomas  Nias  and  Joseph  White,  their  executors 

would^not^Xw  °^  administrators,  the  said  sum  of  ^369  :  9/  :  6d.  on  dft- 
a  supplemental  mand:  And  deponent  further  saith,  that  no  offer  has  been 
made  to  pay  the  said  sum  of  «£369 :  9s  :  6d.  or  any  part 
thereof,  in  any  note  or  notes  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  expressed  to  be  payable  on 
demand,  as  deponent  verily  believes. 

Mr.  Serjt.  Copley,  on  the  first  day  of  this  term,  had 
obtained  a  rule  to  shew  cause  why  the  bail-bond  should 
not  be  cancelled,  and  the  defendant  discharged,  upon 
entering  a  common  appearance,  on  the  ground  of  insuf- 
ficiency in  the  afilidavit.  He  founded  his  motion  on 
three  objections:  First,  that  it  is  stated  that  the  defendant 
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is  indebted  to  the  plaintiffs  upon  a  bond»  conditioned  for  1817. 

the  performance  of  an  award,  directing  Faulding  to  pay  w*v^ 

a  certain  sum  to  the  bankrupts ;  but  it  does  not  appear  «. 

that  any  liability  upon  the  bond  was  attached  to  the  de- 
fendanty  neither  was  the  condition  of  the  bond  set  out. — 
Secmdlyj  it  appears  by  the  affidavit,  that  the  award  directs 
.  FanUing  to  pay  on  demand,  but  no  demand  of  payment  is 
; stated  to  have  been  made  on  him^  nor  does  it  appear. 
that  he  has  not  paid  the  money :  Thirdly^  That  the  depo- 
nent does  not  negative  a  tender  to  the  bankrnptSy  prior 
to  the  bankniptcy,  as  well  as  to  the  assignees,  since.    The 
-nde.  was  granted  on  the  two  first  objections  only* 

lln  Serjt.  Beit  now  shewed  cause  against  the  rule,  and 
kisiited  that  it  was  quite  enough  to  swear  that  the  debt 
wfli  due»  and  shew  how  it  arose,  without  stating  all  the 
pmkniar  circumstances  \  it  was  therefore  sufficient  to  state 
that  the  plaintiffs  were  entitled  to  ^369  :9s. :  6i/.  upon  a 
wxitliig'oUilgatory:  although  i^0fr£fi/i^  is  not  the  defendant, 
yet  ftili  thd^lefendant  is  a  surety  for  him,  and  is  therefore 
liablr  to  the  plaintiffs.  At  all  events,  he  contended  fhat  a 
svpidfOieBtal  affidavit  might  be  allowed,  stating  the  nature 
af.,tbd  boiid,  and  that  the  defendant  became  surety  far 
fimUmg^  who  had  refused  to  pay  the  money  on  demand 
being  made,  as  this  would  merely  explain  an  ambiguity 
and  not  vary  the  original  affidavit,  if  it  should  be  deemed 
defective.  He  relied  on  the  judgment  of  Lord  Chief 
Justice  Eyre,  in  the  case  of  Jenkins  v.  Law  (a). 

Mr.  Serjt.  Copley  in  support  of  the  rule  was  stopped  by 
the  court. 

Lord  Chief  Justice  Gibbs. — ^This  affidavit  is  clearly  de* 
fective.  If  a  bond  be  conditioned  for  the  performance  of 
an  award,  it  is  not  sufficient  to  state  that»  the  defendant 


(a)  \  B.BcP.  365. 
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I8I7.         is  indebted  on  a  bond  generally.    It  is  also  necessary 
.     '**'^^  to  shew  that  a  demand  had  been  made,  on  Fauldinz  far 

ARMtTROVO  ,    ,        ,      ,      ,       r        .       «T.  ,  , 

9.  payment,  and  that  he  had  refused.     With  respect  to  toe 

STRATToir.  allowance  of  a  supplemental  affidavit,  Mr.  Justice  Healh 
has  laid  it  down,  that  it,  is  an  indulgence  which  the  coon 
should  allow  sparingly.  Following  that  rule,  this  is  not  a 
case  in  which  a  supplemental  affidavit  should  be  allowedf 
as  the  plaintiffs  would  have  no  cause  of  action^  unks 
payment  from  Faulding  had  been  demanded. 

Mr.  Justice  Dallas. — ^The  original  affidavit  being  de- 
fective, the  question  is.  Whether  a  supplemental  one 
may  be  allowed.  The  practice  of  the  court  of  Km^i 
Bench  diffi^rs  from  this,  and  although  we  are  empowered 
to  grant  them,  still  it  is  an  indulgence  that  ought  to  be 
seldom  exercised.  If  supplemental  affidavits  were  fre- 
quently allowed,  the  originals  might  be  drawn  witb 
carelessness  and  laxity. 

Mr.  Justice  Park. — The  practice  of  the  Kin^s  Bend 
is  certainly  preferable.  If  a  supplemental  affidavit  were 
to  bf  allowed,  the  defects  in  the  originals  might  be 
always  supplied.  The  discretion  of  this  court  is  not  to 
admit  those  affidavits,  unless  under  particular  circiun<> 
stances,  and  this  is  a  case  which  does  not  come  under  that 
description. 
.    Mr.  Justice  Burrough  concurring, 

Rule  absolute. 


IM  THB   riPTT-StTBIITH  YBAR  OV  0£0.  III.  US 

I8I7. 


Doe,  on  the  demise  of  the  GgveHnors  of  the  Hospital      WedneMhv, 
of  Saikt  Margaret,  Westmikstbb,  v.  Roe.  ^H  3<Hh. 

AlB*  Sent.  Onslow  moved  for  judement  against  the  casual  A  "®^^  •'  ^^^ 
«       ,  ,     «•.     .         r    ,        ,     ,       r    ,       bottom  of  a  dc- 

ejector : — By  the  several  affidavits  of  the  clerk  of  the  cbratioD  in 

attomies  and  receivers  of  the  rents  for  the  lessors  of  the  a'ffix^iljT^'.i, 

plaintiff*,  it  appeared  that  on  the  day  preceding  the  essoign  door  of  an  emptv 

day,  which  was  the  19th  of  April,  and  before  the  messuage  fo  l!h^',*c|£^ 

for  which  this  action  of  ejectment  vras  brought,  late  in  the  repawn uiiyesof 

Occpation  of  George  Goldwre^  deceased,  was  shut  up,  and  temint generally 

tmoccuided;  that  a  copy  of  a  declaration  in  ejectment  was  'T"*  '**•*'  '"•""• 
^  cicni ;  tf  if  tbero 

affixed  on  that  day  to  the  street-door,  and  that  there  was  had  been  le- 

due  from  the  representatives  of  GolJwire  the  sum  of  jf  81,  KlTtaken'^'^^ 
for  two  years  and  a  quarterns  rent,  reserved  by  an  inden-  lestion,  they 
tme  of  lease,  made  between  the  lessors  of  theplaintiff'and  IddllilSd'^**^ 
GaUwire;  that  no  distress  was  on  the  premises  on  the  1 8th  name ;  if  not, 
cS  April,  and  that  the  lessors  of  the  plaintiff'  had  power  to  pUintiffa  should 
enter  for  non-payment  of  rent.     The  notice  at  the  bottom  "*T*  proceeded 
of  the  declaration  was  addressed  to  the  personal  repre-  a  vacant  poiies« 
sentative  or  representatives  of  George  Goldwire,  deceased,  "®"* 
and  to  all  and  every  other  person  or  persons  claiming  any 
right  or  title  to  the  possession  of  the  premises,  and  re- 
quired them  to  appear  accordingly. 

Pir  curiam. — ^This  is  a  proceeding  under  the  statute 
4  Geo.  2f  c.  28,  although  in  the  nature  of  a  vacant  posses- 
sion. There  is  no  doubt  but  that  the  affixing  a  copy  of 
the  declaration  on  the  door  of  the  premises  was  sufficient  j 
but  the  difficulty  arises  on  the  fact,  whether  the  notice  was 
properly  addressed.    It  is  directed  to  the  personal  repre-  ^ 

sentative  or  representatives  of  the  deceased,  generally.  If 

VOJU  I.  I 
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1617.  he  had  a  representative,  who  had  taken  possession,  sach 

DoiTonihe  representative  should  have  been  addressed  by  name;  if 

demise  of  the  there  were  no  personal  representative,  the  lessors  of  the 

Ho«p^u?of  St.*  plaintiff  should  have  proceeded  as  in  the  case  of  a  vacant 

Margaret,  possession. 

o.       '         The  learned  serjeant  therefore  took  nothing  by  his 


Rob. 


motion. 


April  30th.  Fairli  IS  and  others  v.  CHRISTIE. 

A  policy  of  in-  This  was  an  action  brought  against  the  defendant,  as  art 

sunince  was  .*-/»•                                   «•       j 

effected  on  ^:oods  underwriter,  for  <£ 500,  on  a  policy  of  insurance  effected 

U^dfnf^TdTf  ^y  ^^^  plaintiffs  on  the  27th  of  Sepumber,  1814,  in  the 

the  execution  of  sum  of  of  10,000,  on  goods  lost  or  not  lost  at  and  fipom 

time^f  sailing  Batavia,  in  the  island  of  ^ava,  to  London,  upon  any  kind 

was  enlarged  of  goods  and  merchandizes,  by  any  ship  or  ships,  sailing 

fromlhelOihof  ^    ^    ^         ,           .      r^     ^                       ^^         \         ^ 

October  to  iht  on  or  before  tl^e  10th  of  October^  1814. — After  the  sub- 

Vvihl^^nx^fT  s^"P^*o"  of  ^^^  policy,  by  the  defendant,  he  signed  three 
and  acQuiesced  in  memoranda,  specifying  the  property  and  vessels  declared 

wrUerl^^ccpV"  ^°  ^^  insured,  which  were  dated  the  1st  and   13th  of 

the  defendant.—  D/r^miw',  1814,  and  the  14th  ivirwjry,  1815.   Previously 

was  a'  material  ^^  ^^^  defendant's  signing  these  memoranda  the  assureds 

alteration,  aU  altered,  in  the  margin,  the  time  of  sailing,  as  it  originally 

fendant  had  Stood  in  the  body  of  the  policy,  from  the  10th  of  Oetokr 

mSclaTub^!'  ^°  ^^®  ^^^^  ^^  ^^^^l'^^  IS^*-    This  alteration  was  ac- 

quent  thereto ;  quiesced  in  by  all  the  underwriters,  except  the  defendant, 
i^nled  to  It"fhe  ^^  setting  their  initiak  opposite  such  alteration,  to  indicate 

policy  was  void  their  approbation ;  but  the  defendant  had  not  subscribed 

as  to  him,  and  f    •   •  •  i                    .               i    ,       *     •     ,    . 

thatconsequently  ^^  initials,  nor  was  it  proved  that  he  had  given  any  assent 

Che  aasuredi  ^q  the  extended  time.    The  declaration  conuined  counts 

could  not  recover 

the  amount  of  his  subscription. 
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on  the  policy,  stating  the  time  as  it  originally  stood  in  18 17. 

.  the  body  of  the  policy,  and  the  alteration  in  the  margin. —         ^  ^""^ 
At  the  trial  of  this  cause  before  Lord  Chief  Justice  GibbSf  ». 

at  Guildhall^  at  the  sittings  after  last  Trinity  term,  the  Christie. 
whole  of  the  facts  were  admitted,  except  the  s  ignature 
of  the  defendant  to  the  policy  and  memoranda,  which 
were  proved  by  the  plaintiffs'  clerk.  It  was  objected, 
that  the  policy  was  a  contract  different  from  that  which 
was  signed  by  the  defendant,  on  account  of  the  al  teration 
in  the  margin,  the  31st  of  December  being  substituted  for 
the  10th  of  October y  1814.  The  plaintiffs,  however,  re- 
covered a  verdict. 

Mr.  Serjt.  Best^  in  last  Michaelmas  term,  obtained  a 
rule  ifijf,  that  {he  verdict  should  be  set  aside,  and  a  non- 
suit entered,  on  three  points.  Firjt^  whether  the  con« 
tract,  being  altered  without  the  consent  of  thedefendant^ 
was  Unding  on  him ;  secondly^  whether  it  was  void  by  the 
alteration;  and,  thirdly^  whether  such  alteration  did  not 
jvquire  a  new  stamp.  The  rule  was  enlarged  to  this 
present  term ;  against  which  the  Sc/icitar-Generai  on  this 
day  shewed  cause,  and  insisted  that  the  plaintiffs  were 
entitled  to  recover. — If  the  policy  had  been  made  between 
two  parties  only,  it  would  have  been  avoided ;  but  this  is 
not  a  joint,  but  a  separate  contract,  between  the  assureds 
and  each  of  several  underwriters.  The  policy,  there- 
fore, might  be  altered  as  to  some  of  the  underwriters, 
though  not  as  to  others.  With  respect  to  the  warranty  of 
the  time  of  sailing,  some  might  underwrite  for  one  day, 
and  others  for  another  day,  as  on  two  distinct  policies. 
If  some  of  the  underwriters  consent  to  substitute  another 
clay,  without  altering  or  defacing  the  policy,  they  would 
be  liable*  The  mere  striking  through  the  time  of  sailing 
with  a  pen,  and  inserting  an  alteration  in  the  margin, 
does  not  vitiate  the  policy,  unless  the  words  were  struck 
out  altogether.     He  relied  on  the  case  of  Henfree  v. 

12 
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1817.         Bromlij  (a\  where  it  was  held  that  an  award  whkh  was 
J  •J^'^  altered  by  the  umpire,  after  his  authority  had  expxtAi 

o.  though  void  for  the  increased  sum  directed  to  be  paid, 

Chiistib.       ^jg  yg^  good  for  the  original  sum  awarded,  which  sdU 
continued  legible.     The  cases  of  Hill  ▼.  Patten  (b%  and 
French  v.  Fatten  (c),  differed  materially  from  this,  as  the 
alteration  there  was  on  the  subject  matter  of  the  insur- 
ance; and  the  court  of  King*s  Bench  therefore  decided, 
that  the  policy  required  a  new  stamp.    The  alteration  d 
a  day  cannot  apply  to  the  subject  matter.    The  case  of 
Langhorn  v.  Cologan  {d)  varies  from  the  present,  inasmuch 
as  the  subject  matter  was  afterwards  added  m  ¥rriting, 
and  no  value  was  there  declared*      Though  in  this  case 
the  alteration  of  the  contract  was  in  progress,  stiU9  as  to 
those  underwriters  who  had  not  assented,  it  remained 
in  its  original  state.     If  the  assureds  had  reason  tt> 
estpect  the  underwriters  would  consent  to  change  the 
day,  and  altered  the  policy  accordingly,  but  they  after- 
wards reftised,  they  would  be  all  discharged.    This  wis 
a  manifest  intention  of  all  the  underwriters  to  agree 
to  the  alteration.    It  is  therefore  incumbent  on  the  de- 
'fendant  to  shew  that  the  alteration  of  the  time  of  sailing 
by  son>e  of  the  underwriters  vitiates  the  contract,  soch 
alteration  not  being  completed,  and  as  it  does  not  rdate 
to  the  subject  matter,  it  is  not  within  the  exception  of 
the  Stat.  33  Geo,  3,  r.63,  /.  13,  which  enables  the  parties  to 
make  any  alteration  in  the  terms  or  conditions  of  a  poficy, 
so  that  the  thing  insured,  which  must  be  taken  to  mean 
the  same  subject  matter  of  insurance,  shall  remsun  the 
property  of  the  same  person  [e). 
V  Mr.  Seijt.  Best^  in  support  of  the  rule,  was  stopj^  ftf 

the  court* 

>  S'''^  S,  ^'  ^' ^^' <^)  ®  ^'  B'  373. ie)gE.  fk^r. 

Id)  4  T«M/.  330.— («)  See  Kemington  ▼.  InglU,  8  E.  A;f79. 
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Lord  Chief  Justice  Gibbs. — ^I  allow  very  great  weight  1817», 

to  the  arguments  that  have  been  adduced  by  the  Salkitar-  FAxiaiB. 
Gemralf  and  admit  the  distinctions  he  has  drawn  be-  ^  ^* 
tween  this  case  and  those  which  he  has  cited,  as  being 
against  him.  The  difference  between  the  case  of  Hilly. 
Patt0$  and  the  present,  b  this :  There,  the  plaintiff  and 
dt^nidant  agreed  to  the  alteration,  and  it  was  held  that 
the  plaintiff  could  not  recover  without  a  new  stamp. 
I{ere,.the  assureds,i  withopt  any' conununication  with  the 
assurer,  enlarged  the  time  of  the  ship*s  sailing.  The 
alteiajtion  pan  oply  be  deemed  effective  as  against  those 
underwriters  who  consented  to  it;  and  cannot,  therefore, 
discharge  those  who  did  not ;  the  assureds  intending  to 
obtain  the  signatures  of  as  many  of  the  underwriters  as 
possible,  struck  out  those  words,  inserted  in  the  body  of 
the  policy,  and  substituted  those  in  the  margin.  How  do 
they  place  the  assurers  not  subscribing  to  such  erasure? 
They  leave  them  without  evidence  that  this  was  a  quali- 
fied insurance.  When  this  clause  is  struck  out,  the  policy 
stands  absolute.  The  assureds  were  not  empowered  to  do 
this :  they  have  entirely  altered  the  policy,  and  thereby 
made  it  on  a  voyage  generally  without  restriction  of  time. 
Thb  is  so  material  an  alteration  as  to  vitiate  fhe  contract. 
It  is  not  clear  that  this  was  the  intention  of  the  parties ; 
and  although  the  assureds  might  apprehend  that  all  the 
underwriters  would  accede  to  the  alteration,  still  it  avoided 
the  policy  as  against  those  who  did  not  consent. 

Mr.  Justice  DALLils.-*It  is  quite  cle^  that  if  a  deed 
be  materially  altered  by  a  party  interested,  such  deed  is 
vitiated  and  avoided.  The  circumstance  of  th^  necessity 
of  applying  to  the  underwriters,  shews  that  the  alteration 
is  material.  A  warranty  to  sail  in  a  given  time  is 
conditional ;  but  if  such  warranty  be  struck  out,  the  time 
of  sailing  becomes  absolute.  This  therefore  is  certaihly  a 
material  alteration  in  the  policy  by  a  party  interested. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.    The 
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1817,  cases  of  Hill  v.  Paiterty  and  French  v.  Patten,  were  deter- 

^'^  mined  on   the  question   of  stamps  ;   and  the  court  of" 

.    V,  Kings  Bench  held,  that  the  subject  matter  of  the  insur* 

Christie.      ^^^^  being  essentially  different  from  goods,  was  not-\vithin 

the  exception  of  the  statute.   This  is  a  proceeding,  not  as 

to  the  necessity  of  a  new  stamp,  but  on  the  ground  that 

the  policy  is  materially  altered,  without  the  consent  of 

the  defendant. 

Mr.   Justice   Burrough. — I   do    not   entertain  the 
slightest  doubt  but  that  this  is  a  material  alteration. 

Rule  absolute. 


Frithv, 

May  2\1.  Doe  (/.  Webb  v.  Goundrv. 

The  pliintifl  is-  ]\Jn.  Serjt.  Lens^  on  a  former  day  in  this  term,  obtained 

sued  executifMi  in  ,        .  .      ,         ,                   ....                 i       i  j  i_ 

an  action  oftject-  ^  i^^^lc  nut^  that  the  execution  in  this  cause  should  be  set 

mcnt,  after  writ  ^side,  on  the  ground  of  a  writ  of  error  having  been  previ- 

by  the  defendant,  oubly  brought  by  the  defendant,  in  an  action  of  ejectment* 

ZfahCh '  ^^/''^  30th.— Mr.  Serjt.  Best  now  shewed  cause.     H<j 

the  defendant  stated,  that  although  the  writ  of  error  was  tested  antece- 

had  entered  into  .                                    '     r             i         >> 

a  recognizance,in  dent  to  the  execution,  yet  the  statute  or  16  and  17  Lar.2f 

compliance  with  c,  8,  /.  3,  (a)  had  not  been  complied  with.     The  plaintiff, 

the  Slat.  16  &  17  ^    *_ ^  ' 

Car,  2,  c.  8,  he  ;       7";                                                                           " — ^ 

had  not  Eiven  (a)Ry  which  it  is  enacted,  **  That  no  execution  shall  be  stayed  in 

notice  of  the  any  of  his  Majesty's  courts  of  record  at  Jfestminster,  or  in  the  courts 

term'  of  such  of  record  in  the  counties  palatine  o(  Chester,  Lancaster,  or  Durham^ 

recognizance. —  or  in  his  Majesty's  courU  of  the  great  sessions  in  any  of  the  twehre 

liut  the  court,  shires  of  /^a/f*,  by  writ  of  error  or  supersedeas  thereu|)on,  after 

finding  that  verdict  and  judguicnt  in  any  action  personal  whatsoever,  unless  a  rc- 

those  terms  were  coji;nizance,  with  condition  accoidine  to  the  siat.  3  Jac,  I,  shall  be 

such  as  had  first  acknowlcdjied  in   the  court  w-jicre  such  judgment  shall  be 

been  invariably  given.     An4  further,  that  in  wriis  of  error  to  be  brought  upon  any 

used,  thought  a  judgment  after  verdict  in  any  writ  of  dower,  or  in  any  action  of 

notice  unneces-  ejeclioneJirni(p,  in  such  reasonable  sum  as  liie  court,  to  which  such 

aary ;  and,  con-  writ  of  error  shall  be  dirccied,  shall  think  fit,  with  condition,  that 

se^uently,  set  if  the  judgment  shall  be  affirmed,  or  the  writ  of  error  discontinued, 

aside  theexccu-  ii^  default  of  the  plaintiff  or  plaintiffs  therein,  or   the  said  plaintiff 

tion  with  costs,  or  plaintifl's  be  nonsuited  in  such  writs  of  error,  that  then  the  said 
plaintift  or  plainiififs  shall  pay  such  costs,  damages,  and  suib  and 
sums  of  money,  as  shall  be  awarded  upon  or  after  such  judgment 
affirmed,  discontinuance,  or  nonsuit."  (Made  perpetual  by  the  l?2d 
and  2oi\  Car,  2,  c.  2. } 
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in  eiTor»  had  not  put  in  bail,  but  become  bound  on  his  1817* 

own  recoraizance.  without  having  given  notice  of  the    _    '^^^^ 
terms  or  nature  of  such  recognizance.    In  order  to  cooiply  «. 

with  the  provisions  of  the  statute,  he  should  have  entered  Goundiy. 
into  such  a  recognizance  as  the  court  should  direct.  It 
was  impossible  for  the  court  to  form  their  judgment,  as  to 
what  extent  the  recognizance  should  be  taken,  without  such 
notice.  He  cited  Roe  d.  Fenmck  v.  Pearson  (a\  where  the 
court  made  a  general  rule,  that  a  recognizance  should  be 
taken  in  the  value  of  two  years  profits,  and  double  costs ; 
contended  that  this  notice  was  analogous  to  notice  of 
bail ;  and  that  as  the  recognizance  might  have  been  taken 
in  so  small  a  sum  as  five  shillings,  the  plaintiff  in  error 
should  have  given  notice  of  the  terms  of  such  recog- 
nizance, in  order  that  the  court  might  exercise  their  dis- 
cretion as  to  its  sufficiency. 

Lord  Chief  Justice  Gi BBS.— Notice  of  bail  is  given, 
in  order  that  the  plaintiff  may  attend  and  oppose  their 
justification.  The  notice,  in  this  case,  appears  to  me  to 
be  immaterial ;  at  all  events,  the  notice  should  have  been 
given  previous  to  the  recognizance  having  been  taken. — 
But  as  it  is  necessary  to  enquire  the  actual  practice,  let  it 
stand  over. 

On  this  day  his  Lordship  observed  that  no  bail  in 
error  were  put  in ;  but  the  plaintiff  himself  entered  into 
recognizance,  pursuant  to  the  16  and  17  Car.  2,.  r.  8, 
without  having  given  notice  of  the  terms  of  such  re- 
cognizance. The  question  is,  whether  such  notice  be 
necessary.  This  will  depend  on  the  practice  of  the  courts 
as  there  b  no  prevision  to  that  effect  in  the  statute. 
The  clerk  of  the  errors  has  been  applied  to,  who  says 
the  invariable  practice  has  been,  where  no  bail  have 
been  put  in,  to  take  a  recognizance  in  the  value  of  two 

(a)  8  Barnes f  Ist  edit.  86. 
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Doe  d.  Webb 

V, 
GOUNORY, 


years  rent,  and  double  costs.  On  being  asked  how  he 
governed  himself,  or  what  discretion  he  used  in  cases 
where  no  rent  had  been  paid,  he  answered,  that  such  a 
circumstance  had  never  occurred  during  his  last  twenty 
years  practice ;  that  if  it  had,  he  should  have  applied 
to  the  court  for  his  guidance.  The  recognizance  there* 
fore  having  been  entered  into  on  the  usual  terms,  no  no- 
tice was  necessary,  and  the  execution  was  therefore  ine« 
^lar. 

On  Mr.  Serjt.  Best*s  application  for  costs,  the  comt 
said,  that  as  the  execution  had  been  issued  in  direct 
violation  to  the  regular  practice  of  the  court,  which  must 
always  be  adhered  to,  the  rule  must  be 

Absolute,  with  costs* 


Moiidaj, 
May  5. 


Baker  t;«  Townshend. 


Where  a  court 
of  sessions 
referred  an 
indictment  for 
^an  assault  to  an 
arbitrator*  and 


This  was  an  action  of  debt,  brought  against  the  d»*' 

fendant  for  the  non-performance  of  an  award.     The 

declaration  contained  two  counts :  the  ^rst  stated,  that 

certain  differences  having  arisen  between  the  plaintiS 

empowered  him    j^^i  defendant,  by  a  memorandum  of  agreement,  dated 
to  settle  all  costs  ,       r  xt        i        ,«,^  .-       T        ,         ,  .    -ii. 

incident  to  the      the  2*7 th  of  November^  1816,  reciting  that  the  plaintiff 

iubi^uent  ^^t     *^*^»  *'  ^^®  general  quarter  sessions  of  the  peace,  holden 

cecdings  thereon,  at  Stafford^  prefer  a  bill  of  indictment  against  the  de-^ 

SifriS?  dw""^    fendant  for  an  assault,  to  which  the  defendant  pleaded 

not  exceed  his       ^Qt  guilty,  and   traversed  the  same  to   the  fbllowiog 

awarding  the        sessions,  when  the  defendant  was  convicted  of  the  assralti 

previous,  as  well  j^  ^  ^j^^  judgment  of  the  court  was  respited  until  the  last 
as  subsequent  ^     ^  ^ 

If  a  party  has  preferred  an  indictment  for  an  assault, — Held^  that  he  may  submit  the 
adiiostment  of  the  reparatioa  to  arbitration,  u  well  as  the  cosu. 
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sessions  for  StitforJ;  and  that  the  defendant  claimed  title  1817. 

to  the  possession  of  a  certain  piece  of  land*  which  was         n^^^ 

disputed  by  the  plaintiff;  and  that  at  the  last  sessions  the  p^ 

plaintiff*  moved  for  the  judgment  of  the  court  for  the   Towmjhewd. 

assault,  and  offered  to  give  in  evidence  the  circumstances 

of  another  assault^  alleged  to  have  been  subsequently  com* 

mitted  upon  the  plaintiff,  and  one  J,  W.^  in  aggravation 

of  the  judgment ;  but  it  was  recommended  by  the  court 

that  the  two  several  assaults,  and  the  disputed  right  of 

possession,   and  all   other  matters   whatsoever  in  dis* 

pQte  between  the  parties,  should  be  submitted  to  the 

mward  of  M,  A.     It  was  witnessed,  that  in  pursuance  of 

the  recommendation  of  the  court,  the  plaintiff  and  de* 

fendant  engaged  to  abide  by  such  award,  concerning  the 

several  assaults,  and  the  disputed  right  of  possession* 

and  all  other  questions  and  matters  in  dispute  between 

the  parties;  and  concerning  all  costs,  charges,  and  ex- 

pences  incident  to  the  indictment  and  lubseqtunt  proceedings 

thereon*  and  all  other  costs,  charges,  and  expences  re« 

lating  thereto.     It  then  stated,  that  the  arbitrator  made 

his  award,  and  ordered  the  defendant  to  pay  the  plaintiflT 

^'lO,  in  satisfaction  of  the  assaults  so  comipitted  by  the 

defendant  upon  the  plaintiff;  and  the  further  sum  of  «f  50* 

in  8atis£iction  and  discharge  of  the  plaintiff^s  costs  and 

charges  incident  to  the  indictment,  and  prewous  andiub^ 

sijucnt  proceedings  thereon ;  and  of  all  other  costs,  charges* 

and  expences  relating  thereto.  The  second  count  was  oil 

an  account  stated  between  the  plaintiff  and  defendant.-"^ 

The  defendant  demurred  generally  to  the  first  count* 

and  pleaded  nil  debet  to  the  second*    The  plaintifiT  joined 

in  demurrer. 

Mr.  Serjt.  Vaughan^  in  support  of  the  demurrer*  raised 
two  groynds  of  otqection  t9  the  declaration.  Firsts  that 
the  arbidrator  had  exceeded  the  limits  of  his  authority* 
as  he  was  not  empowered  to  award  costs  pnvkus  to  the 
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1817«  mdictment  being  preferred;  and,  secondly ,  that  a  criminal 

•^T^  prosecution  could  not  be  made  a  subject  of  reference: 

0.  Had  it  been  the  intention  of  the  parties  that  the  arbitrator 

should  have  awarded  costs  on  proceedings  previous  to  the 
indictment,  the  submission  might  havebeen  \eh  generally^ 
without  naming  the  words,  either  previous  or  subsequent* 
The  latter  is  an  operative  word  in  the  agreement  \  and  the 
arbitrator  considered  it  in  this  light,  by  introducing  the 
word  previous^  and  has  therefore  exceeded  his  authority 
under  the  submission.  If  the  arbitrator  had  awarded 
the  ^10  for  previous,  and  £50  for  subsequent  proceed- 
ings incidental  to  the  indictment,  the  award  might  be 
good  as  to  the  latter,  as  being  legal,  but  bad  as  to  the 
former,  as  being  illegal.  The  arbitrator  not  having  made 
this  distinction,  they  cannot  be  separated ;  and,  there** 
fore,  he  has  exceeded  his  authority.  With  respect  to  the 
submission  being  illegal  and  radically  vicious,  he  insisted 
that  criminal  cases  could  not  be  referred  to  arbitration, 
because  they  ought  to  be  punished  for  the  common  good. 
He  referred  to  Bacons  abridgment^  tit.  Arbitrament  (AX 
and  contended  that  a  court  of  sessions  could  not  refer  a 
matter  to  be  determined  by  another,  or  delegate  their 
authority.  He  cited  the  case  of  Rex  v.  Harding  (a),  and 
insisted,  that  as  an  indictment  had  been  already  preferredf 
the  leave  of  the  court  ought  to  have  been  obtained  to  sanc- 
tion a  subsequent  reference ;  and  it  was  said  in  the  court  of 
fiing's  Bench,  in  the  case  of  Rex  v.  Rant,  and  others  (bj, 
that  in  every  case  where  parties  were  allowed,  in  pro- 
secutions of  this  kind,  to  talk  together,  the  whole  was 
under  the  eye  of  the  court,  and  their  sentence  formaUy 
followed.  He  referred  to  Mason  v.  Wathins  (c),  which 
was  an  action  of  debt,  on  a  bond,  conditioned  for  com- 
pounding a  felony,  and  held  void.    That  case  was  not 

(a) «  Salk.  477. (i)  E.  T.  1797,  rcporicd  in  Kyd,  on  Awardi, 

p.  64. (c)  2  Vent.  lOg. 
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particuhurly  applicable  to  the  present;  but  if  an  indict-  1817. 


Baker 


meht  has  been  preferred,  the  court  cannot  delegate  their 
authority,  but  must  give  judgment.  v, 

Mr.  Serjt.  Lens^  contrh^  submitted  that  the  plaintiff  was  Towhshwp. 
entitled  to  judgment  on  both  points;  and  observed,  with 
respect  to  the  first,  that  the  terms  of  the  reference  were 
co-extensive  with  the  authority  of  the  arbitrator,  and  that 
he  had  not  superadded  or  extended  the  power  vested  in 
him ;  that,  as  he  had  not  given  any  costs  unconnected 
with  the  indictment,  he  was  empowered  to  award  those 
previous  as  well  as  subsequent.  He  was  about  to  adduce 
argument  on  the  second  objection,  but  was  stopped  by  the 
court. 

Lord  Chief  Justice  Gibes. — My  brother  Vaughan  has 
raised  two  objections  to  this  declaration :  Firsts  that  the 
arbitrator  has  exceeded  his  authority ;  and,  secondly^  that 
a  criminal  matter  could  not  be  referred  to  arbitration.  As 
to  the  first,  the  arbitrator  has  not  exceeded  his  authority, 
or  gone  beyond  the  meaning  of  the  parties  who  referred 
the  matters  in  dispute  to  him.  It  was  their  intention  that 
all  the  expences,  incident  to  the  indictment,  should  be 
referred.  There  can  be  no  doubt  but  that  the  subse- 
quent proceedings  were  incident  thereto,  and  the  pre- 
vious expences  were  incurred  by  laying  the  indictment 
before  the  grand  jury ;  and  although  the  arbitrator  has 
awarded  the  previous  and  subsequent  costs,  he  has  still 
stated  them  to  be  incidental  to  the  indictment.  As  to 
the  next  objection,  whether  the  reference  was  void,  on 
account  of  the  inability  of  the  parties  to  refer  a  criminal 
matter,  I  perfectly  coincide  with  the  cases  which  have 
been  cited  in  support  of  that  argument,  that  the  courts 
must  proceed  themselves.  The  court  of  Kwg*s  Bencb^ 
in  BeeUy  v.  WifJgfitld  (a),  which  was  a  case  of  a  public 
misdemeanor  against  the  defendant,  for  iU-treating  his 

(a)  11  £.  JR.  46. 
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1817f         parish  apprenticej  allowed  a  security  for  the  fair  es« 
BriLUR         pences  of  the  prosecution,  at  the  recommendation  of  tin 
0.  court  of  quarter  sessions ;  and  the  giving  of  which  securitj 

was  considered  by  that  court  in  abatement  of  the  period 
of  imprisonment  J  to  which  he  would  otherwise  have  beta, 
sentenced.  That  case  is  stronger  than  the  present,  «! 
this  was  merely  for  an  assault.  But  there  are  many  caics 
of  a  mixed  nature,  partaking  of  both  civil  and  criminaL 
Where  a  party  injured  has  a  remedy  by  action  as  wdl  ai 
by  indictment,  nothing  can  deter  such  party  from  referring 
the  adjustment  of  the  reparation  which  he  is  to  recdve 
to  arbitration,  although  a  criminal  prosecution  might  have 
/  been  commenced.    The  parties  here  submitted  to  re- 

ference disputed  assaults,  and  all  other  matters  in  di£> 
ference  between  them,  'ihe  principle  to  govern  my 
decision  is,  that  all  civil  matters  may  be  submitted  to  re* 
ference,  as  well  as  all  costs  incident  thereto. 

Mr.  Justice  Dallas. — ^I  am  of  the  same  opinion.  The 
term  incident,  includes  previous  as  well  as  subsequent 
proceedings,  and  all  costs  and  charges  thereto  would  fall 
under  the  latter  words.  The  arbitrator  has  therefoft 
not  exceeded  his  authority ;  and  as  to  the  other  point,  I 
entirely  concur  with  my  brother  Giits. 

Mr.  Justice  Park. — I  have  entertained  no  doubt  b^ 
that  the  arbitrator  might  have  awarded  all  costs  incident 
to  the  proceedings.  The  only  hesitation  I  have  felt  hai 
been  as  to  the  legal  question,  whether  thb  was  a  £t  sob* 
ject  of  reference.  The  case  of  BaUy  v.  Wmgfidd^  dtfd 
by  my  brother  GMs^  appears  stronger  than  the  present. 

Mr.  Justice  Burrough. — ^The  assaults  were  the  oaI][ 
legal  matters  of  reference ;  and  it  was  obvious^  from  ^ 
intention  of  the  parties,  that  all  the  costs  were  to  be  i^n 
dctentaL 

Judgment  for  the  plaintiff,  on  both  grppnds  («)• 

(a)  See  the  Cases  applicable  to  the  scoond  olgection,  in  CMmtUt 
omArhUraiion,  pp.  4  and  6. 
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Bte,  plaiariff;  Hat  wood,  and  others,  deforciants.  May/' 

Mr.  Serjt.  Cop/fy  moved  that  the  prsecipe  and  concord  j|Jl^J°^^„j7 
^this  fine  might  be  amended,  by  akering  the  name  of  oaoie  of  one  of 
Hayujard  to  Haynvood,  conformably  to  his  signature  in  J^^  pr»dM"and* 
the  writs  of  covenant  and  dedimus.    On  his  producing  concord,  con- 
an  affidavit  to  shew  that  this  was  a  mistake  (a),  sigiuture  in  the 


Fmt. 


coTcnant  tod 
deHwuii. 


(a)  5ee  Ex  parte  Motley  and  JVife,  2  B.  k  P.  455.      Orep  r. 

Wainwright,  1  Marsh,  5.78. 


MoULP,  plaintiff,  Eylbs  and  wife,  deforciants.  jSu^' 

M».  Sent.  Best  moved  that  a  fine,  the  acknowledgment  of  ^^***!  ^^'^  ^^ 

■'  '  "  an  attoraevy  en- 

-  which  was  dated  the  12  th  Fihruarj,  1816,  might  pass  and  ployed  lo  fcfv  a 

be  levied  as  a  fine  of  this  term,  on  an  affidavit  that  the  thereby  the  * 

parties  were  all  living,  and  that  the  delay  arose  from  the  P*^"."*  ^^ 

attorney's  clerk  who  had  absconded  (to  whose  care  the  will' permit 

documents  had  been  entrusted,  and  which  had  only  come  ?f  *a*"*  ^ 

to  hand  within  a  few  days)  {b).  perfected^  al- 

Vi^4        though  the  time 
^'^'       allowed  by  rale 
.      •    .  -  ■  of  court  of  r.  T, 

5SGLS.beeK- 
C^)8(ee  8t9H9  r.  iSSfonf,  4  Tmmi.  60l.£tiri>v.   ■     ■■  ,  §  TtrntU^  oecdcd. 
305. 
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Wednesday, 
May  7. 

The  mitnomer 
of  a  christian 
name  of  one  of 
the  bail  in  a  re- 
cognizance and 
notice,  it  fataL 


jtfionymoys. 

In  a  recognizance  and  notice  of  bail,  one  of  them  was 
styled  Frances  Richards^  instead  of  Francis.  The  coa^ 
held  this  description  to  be  insufficient,  and  the  bail  were 
consequently 

Rejected  (a). 

(a)  See  Wood  v.  Chadwick,  2  Taunt,  l?^. 


In  the  Exchequer  Chamher. 


Thursday, 
May  8. 


Stone  v.  Macnair. 


A  declaration  in 
assumpsit  against 
husband  and 
wife,  on  the 
common  money 
counts,  one  of 


This  was  an  action  of  indebitatus  assumpsit  on  the  com- 
mon money  counts,  and  also  for  work  and  labor^  and 
goods  sold. — ^The  defendant,  below,  suffered  judgmeot 
by  default.  The  damages  were  assessed  generally,  on  the 
thauhc  husband  ^l^o'^  declaration,  and  the  judgment  taken  accordingly. 
The  5th  count  stated  that  the  defendant,  below^  was  in- 
debted for  money  lent  and  paid -for  the  defendant's  wifi^ 

request,  was  held  ^t  her  request.     The  defendant,  below,  having  brouriit 

bad  on  wnt  of  .      r  ^        j  r 

error,  and  (he       a  wnt  of  error,  assigned  for  error,  among  other  causes,  that 

judgment  ^iven 

for  the  plamtiff, 

below,  was^ reversed.    If  on  a  writ  of  error,  one  of  several  counts,  in  a  declaration  pf 

assumpsit  t  be  bad,  and  the  defendant.below  suffer  judgment  by  default,  and  the  verdict 

be  entered  generally  on  the  whole  declaratiou,  such  judgment  must  be  rererMd. 


was  indebted  for 
money  lent  to 
the  wife,  at  her 
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in  the  5th  countj  the  sum  of  money  therein  mentioned 
and  in  which  he  was  alleged  to  have  been  indebted  to  the 
plaintiffj  and  in  consideration  whereof  the  promise  and 
undertaking  therein  mentioned  was  alleged  to  have  been 
madei  was  therein  stated  and  alleged  to  have  been  lent 
and  advanced,  and  paid,  laid  out  and  expended,  by  the 
plaintiff  for  the  use  of  the  wife  of  the  defendant;  and  b 
(herein  stated  to  have  been  lent  and  advanced,  and  paidy 
laid  out  and  expended  at  the  special  instance  and  request 
of  the  wife  of  the  defendant ;  and  not  at  the  special 
instance  and  request  of  the  defendant ;  and  that  it  did 
not  appear  in  the  5th  count  of  the  declaration,  that  the 
sum  of  money  therein  mentioned  was  lent  and  advanced, 
or  paid,  laid  out  and  expended  at  the  request,  instance, 
and  desire  of  the  defendant ;  and  also  that  it  did  not 
appear,  in  or  by  the  5th  count  of  the  declaration,  that 
there  was  any  legal  consideration  whatever  for  the  mak- 
.  ing  thepi^omise  and  undertaking  therein  mentioned;  and 
that  in  the  6th  and  7th  counts  of  the  declaration  the  sup- 
posed work  and  labor,  care,  diligence,  and  materials,  and 
other  necessary  things  in  the  6th  and  7th  counts  men- 
tioned, in  consideration  whereof  the  promise  and  under- 
takings were  stated  to  have  been  made,  were  alleged  to 
have  been  done,  performed,  and  bestowed,  and  found  and 
provided,  used  and  applied  by  the  plaintiff,  for  the  de- 
fendant and  his  wife,  at  their  special  instance  and  request. 
The  defendant  joined  in  error. 

Mr.  Chitty  for  the  plaintiff  in  error^  premised^  that 
if  he  could  establish  that  either  of  the  counts  in  the 
declaration  were  substantially  defective,  the  judgment 
must  be  reversed. — Mr.  Justice  Buller  held,  in  the  case 
of  Hancock  v.  Haywood  {a\  that  on  a  writ  of  error,  where 
cme  count  appears  bad,  and  the  verdict  is  entered  gene- 


I8I7. 
Stonb 

V. 

Macvaui. 


(a)  3  r.  R.  435. 
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1817.  rally  on  all  the  counts,  the  court  must  reverse  the  jod^ 
ment  in  tato^  since  they  cannot  discern  on  which  of  the 
counts  the  damages  were  giren  (a). — He  stated»  that  Us 
objection  equally  affected  the  5t)Xf  6th,  and  7th  counts  of 
the  declaration;  but  that  he  should  confine  himself  to 
the  5th  only.  He  observed,  that  this  mode  of  declaring 
was  objectionable,  for  the  errors  above  assigned,  as  no 
request  by  the  defendant  himself  is  laid,  which  is  essen* 
tbl  to  establish  the  validity  of  that  count.  Mr.  Serjt 
Willtamsy  in  his  learned  note,  in  the  case  of  Osbeme  v. 
Rogers  (6),  has  stated  that  ic  has  been  held  that  a  coih 
sideration  executed  and  past  is  insufficient  to  maintain  an 
assumpsit^  unless  it  were  moved  by  a  previous  request 
of  the  defendant,  and  so  laid  in  the  declaration.  He  also 
cited  the  case  of  Hayes  v.  Warren  (r),  and  contended,  that 
as  the  service  in  this  case  had  been  performed,  the  doc- 
trine there  laid  down  was  decisive  on  this  point.  With 
respect  to  the  statement,  whether  the  request  of  the 
wife'  was  sufficient,  he  insisted,  from  the  structure  of  the 
count,  that  it  did  not  appear  she  was  his  wife  at  the  time 
of  the  supposed  contract,  and  it  must  be  rather  intended 
she  was  not;  and  if  so,  the  declaration  is  decidedly  bad; 
because,  in  the  case  of  Mitcbinson  v.  Hewson  (J),  it  was 
determined  that  a  husband  cannot  be  sued  alone  for 
a  debt  contracted  by  his  wife  before  marriage;  fpr  it 
was  there  observed  by  the  court,  that  the  promise  most 
be  co-extensive  with  the  consideration  {e).  Supposing 
the  money  lent  to  the  wife,  during  the  marriage,  still 
the  count  omits  the  essential  words,  at  the  request  rftk 
defendant;  but,  on  the  contrary,  shews  that  the  money 
was  lent  without  his  consent,  and  at  the  request  of  the 


(a)  See  also  Omlow  v.  Home,  3  Wilt.  177. (i)  1  Smtnd.  904. 

TT'.^''^  *  r;?'S"*«^*'  ^^ ^^^  TT.R.  348 (e)  See  Ram  r. 

Bugkei,  7  T.  H.  360,  n. 
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wife.     If  SO,  the  money  being  lent  on  the  credit  of  the  I817. 

wife,  the  husband  was  not  liable.    In  support  of  this  s^^^b 

proposition^  he  relied  on  the  cases  of  Bentliy  ▼.  Grtffin  [a)  9. 

and  Mitcalfi  v.  Shaw  {S).  As  a  married  woman  therefore  ^  achaih- 
cannot  contract,  it  follows,  that  the  whole  of  the  count  isf 
invalid.  He  cited  the  cases  of  Morris  and  Wlfev,  No^-- 
filk  {c\  Marshall  v.  Rutton  (//}.  He  observed,  that  this  case 
was  widely  different  from  Stephenson  v.  Hardy  {e)\  for 
there  it  was  expressly  alleged,  that  the  motiey  was  lent  to 
the  defendant's  wife,  in  his  absence,  at  his  request;  and 
the  court  particularly  relied  on  the  latter  words ;  and 
the  same  reliance  was  placed  on  these  words  in  the  case  of 
Miomhouse  v.  Bodvil  [/). 

Blr.  TinJal,  contri,  contended,  that  after  the  defendant 
had  allowed  judgment  to  go  by  default,  enough  appeared 
on  the  face  of  this  declaration  to  support  such  judgment. 
In  the  6th  and  7  th  counts,  the  consideration  is  stated  to  have 
been  given  for  the  defendant  and  his  wife,  at  their  request. 
The  promise  of  the  wife  avails  nothing,  for  utile  per  inutile 
mn  vUiatur.  It  has  been  objected  to  the  fifth  count,  that 
the  defendant's  wife  was  not  married  to  him  at  the  time 
of  the  contract  -,  but  it  is  stated  that  the  money  is  lent 
to  the  wife  of  the  defendant,  at  her  request,  which  is 
suficient  to  shew  she  was  married :  He  admitted  that 
the  action  could  not  be  maintained,  had  the  money  been 
advanced  to  a  stranger,  as  it  had  been  held  In  the  case  of 
£utcberv.  Jndrews(g) ;  that  indebitatus  assumpsit  would  not 
lie  against  £•,  for  money  lent  to  jl.f  at  the  request  of  B*, 
because  the  prom'ise  is  collateral  only.  The  distinc- 
tion in  this  case  is,  that  the  money  was  lent  to  the  wife. 
If  the  husband  can  be  sued  for  a  loan  of  money  to  his 


(a)  b  Taunt. 3b6. {hj3  Camp.  M- — (c)  1  Taunt.  eiS.-— « 

idjBT.  R.  545. (e)  3  mis.  388.  S.  C.  f.  JF.  Black.  87«.p-— 

rfj  Sir  T.  Raifm.  67. fg)  1  Salk.  8$.    S.  C.  B  Salk.  15  Qomh. 

473.  Carth.  446. 
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wife,  it  is  immaterialy  whether  the  declaration  s|ate  tbt 
money  to'be  lent  at  the  request  of  the  wife,  or  of  the  hus- 
band. He  relied  on  the  case  of  Stiphenson  v.  Hardy.  The 
defendant,  therefore,  having  suffered  judgment  to  golf 
default,  has  completely  waived  the  objections  which  haiy 
been  raised. 

Lord  Chief  Justice  Gibbs. — In  the  case  of  Supbensomi. 
Hardy f  it  appears,  that  money  was  advanced  to  the  wi£^ 
at  the  request  of  the  husband ;  but  here  the  money  is  CBr 
pressed  to  be  lent  at  the  request  of  the  wife.  This  caiQ 
has  been  ingeniously  argued  on  the  fifth  count  df  the 
declaration,  which  is  evidently  bad,  and  the  judgmeo^ 

miist  be  therefore 

Reversed  (a). 


^•^  Mr.  Baron  Wood  was  abteot. 


Friday, 
May  gth. 

The  caption  of 
the  warrant  of 
attorney  in  a  re- 
covery may  be 
amended,  as  it  is 
not  an  integral 
part  of  the  in- 
strument. 


Jambs, the  younger,  demandant;  Williams,  tenants 
James,  spinster,  vouchee. 

Mb.  Seijt.  Bosanguet  moved  to  amend  this  recovery,^Iiy 
inserting  the  word  '  pasture/  in  the  caption  of  the  war- 
rant of  attorney.  The  court,  not  considering  this  to  btt 
an  integral  part  of  the  warrant  of  attorney,  acceded  ta 
the  anMidment  (a). 


(a)  See  Fox,  demandant ;  Bm^oti;,  tenant ;  Earl  Gower^  voocbeei 
where  the  court  held  that  a  warrant  of  attoraey  could  not  be  alteivL 
2  Monk.  398. 
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Wi jLLis,  demandant  j  Calvert,  tenant ;  Bartholomew       m"?  mii    ' 
and  Wipe,  vouchees. 

Mr-  Serjt.  Vaughan  moved  that  this  recovery,  which  was  iThe  coart  pcr- 
suffered  in  the  last  Easier  term,  might  be  amended,  by  very  to  be 
substituting,  in  the  stead  of  the  parish  of  Frimlejj  (there  a™c".''«i  by  sob- 
being  no  such  parish),  the  words.  The  Hamlet  of  Frimlejy  hamlet  of  i^iiii 
in  the  j^arishof^/i.     It  appearing,  that  the  latter  dc-  forSe****^^V 
scription   would  correspond  with  the  deed  to  lead  the  F. 


uses. 


The  court  allowed  the  amendment. 


Spink  V.  Hitchcock.  Saturday, 

May  lOth. 

Tais  was  an  action  of  indebitatus  assumpsit ,  for  goods  ifadcfencUntbc 

sold,  and  for  work,  labor,  and  materials.    It  was  tried  be-  ^"W^"  »o  hail  on 

^       « _     -      .       _     ,         ,  ......  a"  affidavit  for 

fore  Mr.  Justice  Fark,  at  the  second  sittings  in  this  term,  at  ^  1 7  out  of  which 

GmlAail,  when  the  plaintiflF  obtained  a  verdict  for  i*  10.  ?f  ^  *  i^'- '  ^f » 

'    ^  '^  have  b«ren  paid, 

Mr.  Serjt.  Vaughan  now  moved  for  a  rule  m//,  that  the  c<uirt  will 

the  proceedings  should  be  void,  pursuant  to    the  stat.  prwt^^w.un- 

51  Geo.  3,  c.  124,  s.  I.  {aj\  and  that  in  the  mean  time  der  theofCS, 

c.  1 24,  t,  \  ;  but 

■  '  — ■*— "  his  remedy,  if  • 

Co)  By  which  it  is  enacted,  '•  That  where  the  cause  of  action  in  *"y'  ^l'"5'o /?  « 

•ny  court  shall  not  amount  to  the  sum  of  ^15,  exclusiFCof  any  "n«|icfin«*J«^-** 

costs,  charges,  and  expenses,  that  may  have  been  incurred,  re-  r^  '  tor  piving 

covered,  or  become  chargeable,  io  or  about  the  suing  for,  or  rCi.  r^^  ""  ul*bt*l 
coverjns:  the  same,  or  any  part  thereof,  (except  where  the  cause  of  "®»"^°  ^  "•"• 
such  action  shall  arise,  or  be  maintainable  upon,  or  by  virtue  of 
any  bill  of  exchange,  or  promissory  note)  no  special  writ  nor  any 
l^roceast  specially  therein  expressing  the  cause  of  action,  shall  he 
toed  forth,  or  Issued  from  any  court,  in  order  to  compel  any  person 
to  appear  thereon  in  such  court ;  and  all  proceedings  and  judgmenta 
that  shall  be  had,  on  any  such  writ  or  process,  shall  be,  and  arc  • 

thereby  declared  to' be,  void,  and  of  no  effect.** 

k2 
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all  proceedings  should  be  stayed.  He  grounded  Ins  mcM 
tion  on  the  affidavit  of  the  defendant,  and  others ;  who 
deposed  that  the  plaintiff  was  indebted  in  the  sum  of 
«£200,  for  rent,  and  that  he  had  held  the  defendant  to 
bail  for  <£l7)  out  of  which  £6 :  lis,  :0J.  had  been  paid, 
and  for  which  the  plaintiff  had  given  a  receipt.  He 
observed)  that  this  case  came  strictly,  not  only  within 
the  meaning  of  the  51  Geo.  3,  but  also  of  the  4S  G£$.  3^ 
c.  46. 

Lord  Chief  Justice  Gibes. — ^The  £icts,  disclosed  i^ 
this  affidavit,  are  not  admissible  under  this  application, 
either  to  make  void  or  stay  the  proceedings,  within  the 
Stat,  of  51  G.  3,  c.  124>/.  1.  This  section  recites,  among 
other  statutes,  the  21  of  G.  2,  c.  3,  and  the  19  of  G.  S, 
€.  70,  which  enact,  *  That  no  person  shall  be  arrested,  or 
holden  to  special  bail,  upon  process  issuing  out  of  an  inferior 
court,  where  the  cause  of  action  shall  not  amount  to  ib$ 
sum  of  <£lO,  or  upwards.'  The  same  provisions  are  made 
in  the  43  and  51  G.  3,  except  that  the  sum  is  in  those 
latter  statutes  extended,  from  ji\0,  to  £15.  All  these 
statutes  apply  to  the  affidavits  only,  and  not  to  the  sum 
recovered  in  the  action.  The  remedy  for  the  defendant, 
if  any,  would  have  been  under  the  43  G.  3,  f.  46,  s.  S.  («)> 
for  having  been  maliciously  holdeu  to  bail,  which  would 
have  entitled  him  to  costs. 

Per  Curiam, 

Rule  refused. 


(a)  By  which  it  i%  enacted,  "  That  if  a  defendant  shall  hare 
been  arrested,  and  held  to  special  bail,  (without  probable  cause)  in 
tny  action,  wherein  the  plaintiflF  shall  not  recover  the  sum  for  which 
the  defendant  was  arrested,  the  defendant, shall  be  entitled  to  C(istt» 
under  a  rule  of  court,  and  the  plaintiff  be  disabled  from  taking  oat 
execution  for  the  sum  recovered  in  such  action^  unless  such  sob 
shall  exceed  the  amount  of  the  taxed  coats  of  the  dtfendaat.** 
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_,_  _  Monday, 

WiLLisoN  v.  Patteson,  and  others.  May  12th. 

This  was  an  action  of  assumpsit,  on  three  bills  of  ex-  IJ[  cambric  of 

"^  French  manufac* 

changej  accepted  by  the  defendants^  and  indorsed  to  ture  be  assigned 

the  plaintiff.    The  declaration   also    contained  counts  £  ™£for mK  ' 

for  money  lent,  paidj  had  and  received,  interest  and  an  and  bill*  of  «x- 

account  stated;   to  which  the  defendants  pleaded  the  on^'lwniXy  aiT" 

general  issue  of  non-assumpsit  i  upon   which   issue  was  «j|«"  enemv,  re- 
.  .     J  J  J,      r_  r  ,.    .      .  1^.1    »»denl  in  Jhmce, 

joined ;  and,  secondly,  the  statute  of  limitations,  to  which  during  war» 

last  plea  the  plaintiff  replied,  that  at  the  time  the  causes  ce^'i^^lff/JcTihtt 

of  action  accrued  he  was  not  in  this  kingdom,  but  at  (lie  drawer  htv 

Dunkirk,  in  France,  wher<;  he  continued  until  the  com-  IhosTbilU  to  • 

mencement  of  this  suit;  and  that  he  did  not*  during  all  -^n/txA  subject, 
•         .  .  .  1.1.,  Tk-.i       rr>i<lin«  in 

that  tune,  arrive,  or  come  into  this  kingdom.     Rejoinder  France,  does  not 

ithereto,  denying  that  the  plaintiff  remained  and  abided  «n»ble  such  BH- 
'         :      °  *^  .  ittk  lubjeci  to  re- 

out  of  the  kingdom,  during  the  time  stated  in  the  repll-  cover  on  the  bills 

cation ;  upon  which  issue  was  also  joined.    The  cause  was  *f  ^',"JJ  tfieTthe 

tried  before  Lord  Chief  Justice  Gikbs,  at  Guildhall,  at  the  retioration  of 


sittings  after  last  Trinity  term,  when  the  jury  found  a  P^^*' 
verdict  for  the  plaintiff,  damages,  £562  :  10/ :  Qd.,  subject 
to  the  opinion  of  this  court,  on  the  following  case: — 

In  the  month  of  May,  1803,  the  defendants  were  part- 
ners, as  merchants^  in  London,  under  thp  firm  of  Patteson, 
Lee,  and  Iselin,  and  the  holders  of  one  hundred  pieces 
of  cambric,  the  property  of  M.  Varlet,  of  Dunkirk, 
In  France  \  who  being  indebted  to  Leger  Michclon,  also 
of  Dunkirk,  assigned  his  interest  in  those  cambrics  to 
Michehn,  of  which  the  defendants  had  due  notice ;  and 
Michelon,  on  the  25th  of  November,  1803,  being  then  re- 
sident at  Dunkirk,  drew  three  bills  of  exchange  on  the 
defendants,  at  three  months  after  date,  papble  to  his 
/omn  order,  for  the  several  sums  of  ^100,  ^270,  and 
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W1LLI8ON 


who  accepted  them,  on  the  3d  of  January ^  1804,  pay- 
't]'"'  able  as  soon  as  certain  cambrics  should  be  sold;  which 
Pattesov.  cambrics  were  afterwards  sold,  and  the  produce  received 
by  the  defendants,  on  the  7th  oi  January^  1804.  The 
bills  were  indorsed  for  a  valuable  consideration  by  JMJ- 
chiUn^  at  Dunkirk,  to  the  plaintiff,  who  is  an  EngBA- 
bom  subject;  but  who  then  resided,  and  still  continues  to 
reside,  at  Dunkirk,  At  the  time  of  drawing,  eccepting^ 
and  indorsing  these  bills,  France  and  England  were  in  an 
open  state  of  war  with  each  other,  and  Michehn  was  then 
an  alien  enemy ;  but  before,  and  at  the  time  of  bringing 
the  present  action,  peace  was  restored  between  the  two 
countries. — If  the  court  should  be  of  opinion  that  the 
plaintiff*  was  entitled  to  maintain  this  action,  then  the 
verdict  was  to  stand ;  but  if  he  should  not  be  so  entitled, 
a  nonsuit  was  to  be  entered,  or  this  case  should  be  turned 
into  a  special  verdict,  if  the  court  should  think  proper  so 
to  direct. 

Mr.  Serjt.  Lens,  for  the  plaintiff^,  stated  that  the  objec* 
tions  of  the  defendants,  to  the  plaintiff's  recovering  in 
this  action,  would  be  founded  on  his  being  resident  at 
Dunkirk  at  the  time  the  bills  of  exchange  were  drawn; 
and  that  Michelon  could  not  satisfy  the  debt,  to  allow  the 
plaintiff  to  sue  in  this  country,  as  no  contract  with  an 
alien  enemy,  during  war,  could  be  enforced  in  time  of 
peace :  If  so  broad  a  principle  could  be  established,  every 
contract  made  by  an  Englishman,  residing  in  a  countiy 
at  war  with  this,  would  be  so  far  void,  as  not  to  enaUe 
him  either  to  sue,  or  recover,  in  this  kingdom.  Before 
the  decision  of  the  case  of  Potu  v.  Bell  (a),  contracts  of 
indemnity  were  deemed  to  be  legal;  and  the  detemumh 


(a)  8  r.  R.  548. 
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tions  antecedent  to  that  case  were  recognised  by  Lord 
Msm^Uj  in  Gist  v.  Mason  (a) :  That  case,  hewever,  has 
keen  over-ruled  by  the  more  recent  one  of  Pottt^  v.*  BtU^ 
where  the  elaborate  argnment  of  Sir  John  NichoU  (the 
MSng*s  Advocate)  satisfied  the  court  of  King^s  Bench f  that 
trading  with  an  enemy,  without  the  King's  licence,  was 
illegal  in  British  subjects.  This  case  is  distinguishable 
from  that  of  Potts  v.  Bell^  inasmuch  as  it  does  not  appear 
that  the  origin  of  the  debt  between  the  {^aintiff  and 
Jdkbelon  might  have  been  considered  as  a  matter  of  trade. 
hk  Antoine  v.  Morsbead  (^),  it  was  held,  that  where  two 
JBritisbsub}ects,  A.  and  £•  were  detained  prisoners  inFrance, 
and  A.  drew  bills  payable  to  B.  on  another  British  subject 
resident  in  England^  which  B,  indorsed  to  C.  an  alien 
enemy,  on  the  return  of  peace  (7.  was  entitled  to  reco- 
ver the  amount  of  the  bills  from  the  acceptor.  In  the 
case  of  Sparenburgh  v.  Bannatyme  {c\  it  was  heldy  that  a 
native  of  a  foreign  state^  in  amity  with  this  country, 
taken  in  an  act  of  hostility  on  board  an  enemy's  vessel, 
and  brought  to  England  as  a  prisoner  at  war,  was  not 
disabled  from  suing,  during  confinement,  on  a  contract 
entered  into  as  such  prisoner.  MicbeUn,  being  indebted 
to  the  plaintiff  at  Dunkirk^  paid  the  debt  by  those  bills 
of  exchange :  If,  thereferey  this  payment  do  not  infringe 
the  general  established  principles  of  law,  the  plaintiff 
would  require  no  further  consideration  to  support  his 
action.  Ransom  bills  were  considered  legal,  as  collateral 
aecnrities,  before  they  were  prohibited  by  statute^  and 
,  might  be  deemed  similar  in  point  of  principle  to  the  bills 
^en  in  this  case.  Those  who  have  acted  as  enemies  to 
this,  country,  though  not  aliens  bom,  ma^  sue  after  the 
aspiration  of  a  war,  but  not  during  its  continuance.  .  He 
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cited  the  cue  of  the  Hoop  {a)  to  shew  thit  an  dien  is 
debarred  from  suing  in  time  of  war.  The  S4  G.  S,  e.  9) 
passed  for  the  purpose  of  preventing  the  property  of 
British  subjects,  resident  in  France^  being  applied  for  the 
use  of  that  govemmenty  was  repealed  at  the  peace  oC 
AmtmS'  This  case,  therefore,  must  fall  within  the  general 
principles :  Firsts  whether  all  contracts  of  tliis  descripr 
tion  be  void;  and,  secondly^  whether  this  contract,  bj 
giving  an  order,  payable  in  this  country  to  an  EngBJf 
subject,  resident  abroad,  be  illegal.  During  war,  there 
does  not  appear  to  have  been  any  trading  between  the 
parties ;  nor  was  this  a  commerce  against  the  interest  of 
the  state;  but  merely  an  engagement  between  twp  parties 
to  pay  a  debt  for  a  valuable  consideraticn.  The  plaintiff- 
did  not  carry  on  any  commerce  with  this  kingdom,  during 
the  war;  but  when  peace  was  restored,  sought  to  recover 
his  remedy  on  those  bills,  by  bringing  the  present  action. 
Unless,  therefore,  payments  and  contracts  of  every  de- 
scription be  put  an  end  to,  the  plaintiff  is  entitled  to 
recover. 

Mr.  Serjt.  Best^  conirk^  observed,  that  the  broad  prin- 
ciple  of  law  was  l^id  down  by  Sir  Join  Nicholit  in  the 
case  of  Pctts  v.  Befi^  and  that,  by  the  law  of  nations, 
all  contracts,  during  war,  were  void  and  illegal.  In  the 
case  of  Gist  v.  Jidason,  Lord  Mansjield  did  not  come  to 
any  positive  decision.  In  the  two  cases,  he  there  cited, 
from  Rollers  jibridgftnent^  and  Lord  Hardwick^s  note, 
trading  with  an  enemy  was  held,  in  one  ca&e,  to  be  illegal* 
and  in  the  other,  a  misdemeanor  :  In  the  case  of  Bramim 
V.  NesHti  (A),  it  was  determined  that  no  action  could  be- 
maintained,  either  by,  or  in  favor  of  an  alien  enemy^  as 
the  parties  were  not  capable  of  suing ;  and  in  Bristaw 


(a)  1  RohinsofCsAdmraliy  Reparis,  I96. (t)  6  T.  iJ.  «a. 
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▼.  Towers  (a),  it  was  held,  that  the  insurance  of  an 
^enemy's  property  was  illegal,  and  that  no  action  could  be 
sustained  thereon.  A  contract  of  insurance  is  not  dis- 
tinguishable from  a  bill  of  exchange ;  and  as  the  bills, 
in  this  case,  were  drawn  by  an  alien^  the  case  of  Brandon 
T.  Nesbitt  is .  applicable.  In  M^Connell  v.  Hector  (*), 
a  commission  of  bankrupt  could  not  be  supported,  be* 
cause  it  was  founded  on  the  petition  of  a  party  resident 
in  an  enemy's  country.  In  Ex  parte  Boussmaier  (c),  which 
iras  an  application  to  prove  a  debt,  under  a  commission 
of  bankrupt,  which  had  been  objected  to  by  the  com* 
missioners,  on  account  of  the  creditors  applying  to  prove, 
being  alien  enemies,  Lord  EUon  observed,  <  If  this  had 
'  been  a  debt  arising  from  a  contract  with  an  alien  enemy, 
^  it  could  not  possibly  stand,  for  the  contract  itself  would 

*  be  void ;  but  if  the  two  nations  were  at  peace,  at  the 
f  date  of  the  contract,  from  the  time  of  war  taking  place, 
'  the  creditor  could  not  sue ;  but  the  contract  being 
'  originally  good,  on  the  return  of  peace,  the  right  would 
^  survive/  His  lordship  did  not  confine  himself  to  the 
inability  of  the  parties  to  sue^  but  held,  that  the  con- 
tract being  once  void,  could  not  be  revived.  In  the  case 
of  the  Hcopy  8ir  fFilliam  Scott  says,  ^  a  state  in  which 
^  contracts  cannot  be  enforced,  is  not  a  state  of  legal  com- 

*  merce:'  If  the  parties,  who  are  to  contract,  have  no  right 
to  compel  the  performance  of  such  contract,  nor  even  to 

'ai^>ear  in  a  court  of  justice  for  that  purpose,  can  there  be 
a  stronger  proof  that  the  law  imposes  a  legal  inability  to 
contract  ?  In  the  case  of  FiUa  v.  Dsmock  (d),  the  principle 
b  admitted,  that  if  the  cause  of  action  had  arisen  while 
the  plaintiff  was  an  alien  enemy,  the  action  could  not  have 
been  sustained.   The  universal  rule  is,  therefore,  that,  at 
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wVllibow      *"*  P"^  ^^  ®°^  ^^'  unless  by  the  express  licence  of  the 
V*  sovpreign.    The  royal  authority  was   exercised  in  the 

course  of  the  last  war,  and  particular  subjects  were  ex- 
cepted;  but  even  those  in  a  limited  degree.  The  licenced 
themselves  shew  that  all  trading  must  be  illegal^  unless 
the  sovereign  interfere.  This  is  the  strongest  possible 
case  against  the  legality  of  the  transaction.  The  camhrki 
were  sent  from  France  to  England.  The  money  was  to 
be  obtained  for  them,  from  this  country,  by  bills  drawn 
by  Aticbebn,  payable  to  his  own  order^  and  indorsed  to 
a  British  subject,  then  resident  abroad.  These  bills  were 
accepted,  pstyable  as  soon  as  such  cambrics  should  be  sdd. 
The  cambrics  were  of  French  manufacture;  and  there- 
fore an  encouragement  was  given  to  the  manufacturers  of 
enemy's  property  from  funds  furnished  by  this  country^ 
then  in  a  state  of  war  with  France.  The  case  of  fyann^ 
iurgb  V.  Bannaiyne  confirms  the  general  rulOf  that  an 
action  could  not  be  brought,  either  by  or  against  an  idied 
enemy.  The  cases  referred  to  establish  the  principle, 
that  all  trading  with  an  enemy  is  illegal ;  and  these  biUs^ 
therefore,  having  been  given  for  French  goods,  were  void* 
The  cases  of  Antcine  v.  Morsheadj  and  Dauiux  v.  Atstf* 
head  (a),  were  decided  on  principles  wholly  inapplicable 
to  the  present  case,  and  stood  on  peculiar  circumstances ; 
as  the  defendant  there  was  a  detenu  in  France,  who 
drew  bills  on  his  son,  in  England,  for  subsistence,  and 
although  such  bills  were  afterwards  indorsed  to  an  alies 
enemy,  it  was  held  that  such  alien  was  entitled  to  tt* 
cover  the  amount  on  the  return  of  peace.  The  defind- 
ants,  therefore,  in  this  case,  are  dearly  entitled  to  judg- 
ment. 


{a)  6Tquni, 332. 
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Mr.  Serjt.  Lens^  in  reply. — No  distinction  can  be 
drawn  between  this  case  and  those  ofAntdmy^  Morsbeai^ 
and  Dauhux  v.  Aforj^^— If  there  had  been  no  contract, 
during  the  war,  those  cases  would  be  destroyed.     If  an 
Euglishnian  cannot  make  a  bargain  with  an  alien  enemy, 
'  to  enable  the  latter  to  sue,  then  these  cases  infringe  on 
the  general  principle.     The  case  of  Pcits  v.  BeU^  and  all 
diose  which  have  been  cited,  lay  down  the  principle,  that 
trading  with  an   enemy  is  illegal ;  but  if  the  plaintiff 
ihould  not  obtain  judgment  in  this  case,  it  will  follow 
that  all  money   transactions  will  be  equally  so. — ^Ilie 
^aintiff  had  no  knowledge  of  this  transaction  between 
Micbelon  and  the  defendants.    The  former  indorsed  the' 
bills  to  him  for  a  valuable  consideration. — It  was  neces- 
sary for  the  defendants  to  shew  that  the  contract  was  of 
%  prescribed  nature.     The  position  contended  for  need 
not  extend  to  every  species  of  contract.    All  ^he  cases 
cit^  for  the  defendants  were  relative,  either  to  illegal 
trading,  or  captures  of  enemy's  property,  and  the  com* 
SQunication  with  an  enemy  was  the  danger  dreadedw- * 
Nothing,  in  this  case,  can  tend  to  such  a  supposition,  be« 
cause  this  was  a  private  dealing  between  the  parties,  and 
not  a  tradint^.    This  is  a  contract  immediately  arising 
£rom  goods  previously  and  illegally  sent  into  this  country. 
Does  it  therefore  follow,  that  no  subsbtence  of  a  formec 
debt  can  be  enforced?  Unless  every  species  of  contract, 
of  this  description,  be  void,  the  plaintiff  is  entitled  to 
recover,  and  the  former  decisions  on  this  subject  will 
90t  be  infringed  on. 

Lord  Chief  Justice  Gibbs. — My  brother  Lens  has  put 
this  case  on  two  grounds.  It  is  fit  that  the  court  should 
sot  pass  by  unob:>erved,  difficulties  thrown  in  their  way. 
1^  has  stated  truly,  that  the  plaintiff  had  no  direct  know- 
ledge of  the  transaction,  with  respect  to  the  cambrics.-*- 
He  has  also  stated  triily,  that  the  plaintiff  was  ignorant 
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of  the  consideration  for  which  the  defendants  accepted 
the  bills,  which  having  been  indorsed  to  the  plainti£[> 
he  was  entitled  to  sue  on  them.  I  do  not  deny  the 
general  principles  on  which  my  I)rother  Lens  has  en- 
deavoured to  establbh  his  case;  but  I  do  not  consider 
them  applicable  to  the  present  question.— My  brother 
Best  has  contended,  that  all  communication  with  an  alien 
enemy,  during  war,  must  be  prohibited,  as  the  policy  of 
law  thereby  secures  this  state  from  all  dangers  to  be 
apprehended  from  a  foreign  country;  and  that,  in  order 
to  prevent  all  communication  with  a  foreign  enemy*  he 
has  insisted,  that  if  subjects  of  a  foreign  state  draw  bills 
on  persons  of  this  country,  and  seek  to  enforce  payment 
thereon,  the  mischief  is  incurred.  He  has  further  insisted* 
that  this  was  a  direct  trading.  This,  however,  my  brother 
Lens  has  denied,  and  contended  that  the  mere  drawing 
or  indorsing  bills  is  not  such  a  communication  with  an 
enemy,  as  is  contravened  by  the  general  policy  of  law.— - 
It  is  clear,  from  the  case  of  jfntoine  v.  Morshead,  that  bilb 
may  be  indorsed  to  an  alien  enemy.— If  this  principle 
could  have  been  applied  to  that  case,  the  plaintiff*  could 
not  have  recovered.  This  was  suggested  to  the  court  at 
the  time  of  the  argument.  They  considered  the  ob- 
jection well  founded;  but  thought  the  particular  circum* 
stances  of  that  case  took  it  out  of  the  general  principle. 
It  was  considered  illegal  to  draw  bills,  and  negotiate 
them  abroad;  but  in  that  case,  as  the  defendant  was 
in  want  of  sustenance,  it  was  held,  he  was  not  pro- 
hibited from  so  doing ;  and  more  particularly,  as  the 
bills  were  drawn  on,  and  accepted  by,  British  subjects. 
The  drawing  bills  in  France  on  England  would  not  be 
deemed  illegal;  but  there  was  the  same  objection  ia 
jfntoine  v.  Mbrshead  as  in  this  case,  namely,  that  they 
were  indorsed  to  an  alien  enemy.  Although  the  action 
was  brought  after  the  conclusion  of  the  late  peace  with 
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France^  the  indorsement  was  held  good:  Following 
the  same  principle  as  the  court  of  Kin^s  Bench  have 
adopted,  in  the  case  of  Kensington  v.  Ingiis  («),  where  a  cer- 
tain tradinj;  with  an  alien  enemy  for  specie  and  good% 
to  be  brought  from  the  enemy's  country  in  his  ships  into 
our  colonial  ports,  was  licensed  by  the  king's  authority  $ 
that  court  held,  that  an  insurance  on  an  enemy's  ship, 
as  well  as  on  the  specie  and  goods,  put  on  board  for  the 
benefit  of  British  subjects,  was  incidentally  legalized.— 
Upon  similar  grounds  this  court  determined  in  Antoinev* 
Morsheadf  that,  as  the  drawing  bills  was  under  peculiar 
circumstances,  the  indorsement  might  be  considered  at 
proceeding  from  the  original  transaction.  The  question 
there  was,  whether  that  case  ranged  itself  within  those 
of  illegal  contracts.  The  only  legal  purpose  for  which 
those  bills  were  drawn  was  for  the  sustenance  of  British 
subjects,  detained  in  France.  That  decbion  will  not  contra- 
vene this  case,  as  it  was  so  peculiar  in  its  circumstances, 
and  an  exception  to  the  general  rule.  It  is  illegal  for 
an  alien,  in  an  enemy's  country,  during  war,  to  draw  a 
bill  on  a  subject  resident  in  this,  and  then  sue  him  here 
for  the  amount  of  such  bill,  on  the  restoration  of  peace. 
It  gives  rise  to  a  communication  between  subjects  of  both 
countries,  which  ought  to  be  avoided.  The  drawing  and 
accepting  these  bills  are  in  themselves  illegal.  I  cannot 
say  that  the  plaintiff  was  not  ignorant  of  the  whole  of 
the  facts  attending  them.  The  bills  were  indorsed  to 
him  the  day  after  they  were  drawn.  He  was  therefore 
equally  affected  with  the  drawer ;  and,  by  such  indorse- 
ment, took  all  the  rights  to  which  such  drawer  was  him* 
self  entitled.  I  therefore  most  reluctantly  conclude  that 
this  was  an  unjust  traffic  with  subjects  of  an  enemy's 
country,  although  there  is  no  apparent  dishonesty  in  the 
transaction. 
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Mr.  Justice  Dallas.— I  may  be  nusts^ken  in  the ' 
I  have  taken  of  this  subject;  but  during  the  whole  argo' 
ment  I  have  experienced  no  difficulty.  It  has  been 
broadly  established,  in  the  case  of  Potis  v.  JBr//,  that  dl 
trading  with  an  enemy  is  illegal.  The  principle  there 
is  not  introduced  as  new  law;  but  is  established  on  e 
long  train  of  antecedent  dedsions,  and  is  conformable  to 
(be  principles  laid  down  in  the  case  of  the  Hotp.  If 
this  case  can  be  considered  as  a  trading,  the  contract  is 
clearly  illegal.  My  brother  Lem  has  contended,  that 
this  is  not  a  direct  trading;  but  Peits  v.  BeU  con* 
tains  no  qualification  of  trading.  Every  contract,  there- 
£ore,  is  of  itself  void,  ah  initio.  This  is  the  groond 
on  which  that  case  was  decided.  War  puts  individnab 
o[  every  respective  government,  as  well  as^the  govern* 
ments  themselves,  into  a  state  of  hostility  with  each 
other.  There  is  no  such  thing  as  a  war  for  arms,  or  a 
peace  for  commerce ;  and  Faitell,  book  3,  cap,  5,  sect,  10^ 
establishes  this  proposition.  The  trading,  in  this  casey 
has  a  reference  to  a  court  of  justice,  and  is  necessarily 
contradictory  to  a  state  of  war.  How  can  it  be  saidf 
that  bills  of  exchange,  drawn  by  an  alien  enemy  as  sach, 
on  a  subject  of  this  country,  during  the  time  of  war,  are 
not  contracts  ?  Unless,  therefore,  it  can  be  argued,  that 
the  accepting  a  bill  is  not  a  contract  to  pay  money,  it 
does  not  appear  that  any  doubt  can  exist.  With  regaid 
to  Antoine  v.  Monheady  thb  court  considered  the  extreme 
hardship  of  Englishmen^  being  detained  as  prisoners  at 
war;  and,  therefore,  held,  that  the  general  rule  did  not 
apply  to  that  case.  This  case,  however,  comes  within 
dfe  general  principles;  and  the  plaintiff  is  not  entitled  to 
recover, 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
has  been  no  exception  to  the  general  rule,  as  laid  down  in 
the  case  oi Potts  y.Bell^  except  in  that  ofJntoine  v.  Morshtad. 
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It  has  been  laid  down,  by  Bjnkrjioci,  (a|i  eminent  writer 
on  the  law  of  nations)}  as  in  universal  principle  of  law^ 
Aaitcx  naiuri  bdJi^  commercia  intif  huUs  cis%af..n9k  isi 
dffbkandum. — Although  the  evidence  of  trading  is  net 
cy»iclusive,  it  is  still  a  trading.  The  bilb*  in  the  case  of 
AatoMi  V.  Morsbead^  were  not  drawn  for  the  purposes  of 
commerce, 'but  for  the  subsistence  of  British  prisonen! 
^tfiroad.  Here,  however,  they  are  negotiated  for  the  pur- 
pose of  trading. — Though  the  plaintiflf  might  be  ignorant' 
of  the  circumstances  attending  these  bills,  still  he  re- 
c^ves  them  from  the  drawer  \  and  must  therefore  be  fully! 
aware  that  they  were  a  species  of  contract,  originaidng 
with  an  alien  enemy.  In  the  case  of  M^CcnntU  v.  Hector^ 
Lord  AlvanUy  has  declared  his  opinion  on  the  privileges 
and  disabilities  of  an  EngUsb-hom  subject,  residing  in  a 
foreign  state ;  and  Lord  EUm,  in  the  case  of  Ex  parti 
Baussmaierf  has  drawn  the  distinction  between  contracts 
irith  an  alien  enemy  during  war  and  peace.  In  the 
case  of  Roberts  v.  HarJy  (a),  it  was  held,  that  a  debt,  due 
to  two  partners,  was  sufficient  to  support  a  commission  of 
bankrupt,  ahhough  one  of  the  partners  was  resident  in 
an  enemy's  country;  such  residence  being  shewn  npt  to 
be  an  adhering  to  an  enemy.  On  duly  considering  all 
the  circumstances  attending  this  case,  I  therefore  con- 
cur with  the  decisions  of  his  Lordship  and  my  brother 
Dallas. 

Mr.  Justice  Burrough. — ^The  principle  adopted  in 
the  case  of  Jntoine  v.  Morshead^  which  stated  that  case  ta 
be  an  exception  to  the  general  rule,  admits  the  existence 
of  the  general  rule. — It  was  the  object  of  the  drawer,  in 
the  present  case,  who  was  an  alien,  to  (Obtain  money  from 
the  acceptors,  who  were  resident  in  this  country.  The 
drawer  having  assigned  the  cambrics  to  the  acceptors 
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for  sale  is  entitled  to  the  money  arising  on  the  bills.' 
Can  it  be  contended,  that  if  the  cambrics  had  been  sold^ 
Michelon  could  have  maintained  an  action  for  money  had 
and  received  i  If  not,  he  could,  by  no  device,  obtain  it 
from  this  country.  If,  therefore,  the  action  for  monef 
had  and  received  could  not  be  maintained  by  Micbehti 
being  an  alien  enemy,  can  he  possibly  transfer  his  interest 
to  another,  which  interest  will  ultimately  revert  to  his 
benefit? 

Mr.  Serjt.  Lens  applied  for  permission  to  turn  this  case 
into  a  special  verdict,  but  the  court  feeling  no  difficulty 
on  the  question  refused  the  application^ 

Rule  absolute  for  judgment  of  nonsuit. 


Monday* 
May  12. 

An  order  for  a 
sufertedeat  to 
discharge  a  de- 
fendant oat  of 
custody,  on  per- 
fecting bail,  must 
be  filed  with  the 
prothonotary  on 
nis  signing  the 
writ  of  tupef' 
sedeas. 


Lock  if.  Chaddoci^. 

Mr*  Serjt.  Best,  on  a  former  day  in  this  term,  obtained  % 
rule  nisi  to  set  aside  the  justification  of  bail  and  the  writ 
of  supersedias  in  this  cause,  on  the  ground  of  fraud. — 
He  founded  his  motion  on  an  affidavit  which  stated  that 
the  defendant  was  arrested  for  <£20,00(),  and  that  final 
judgment  for  that  sum  was  accordingly  signed ;  that  two 
persons  were  put  in  and  justified  as  bail,  as  for  a  debt  of 
«£20  :  14/.,  and  the  motion  paper  was  indorsed  to  justify 
in  that  sum,  instead  oijBWfiOO^  A  recognizance  was  ac- 
cordingly entered  into  in  the  sum  of  <£41 :  8x.  The  attor- 
ney for  the  plaintiff  never  received  any  notice  of  bail  hav- 
ing been  put  in,  or  of  the  justification,  although  an  affidavit 
of  the  service  of  such  notice  was  sworn  to,  purporting  to  be 
made  by  a  person  whose  residence  could  not  be  discovered^ 
Neither  did  the  bail  reside  at  the  places  as  represented 
in  the  notice.    In  the  order  for  the  writ  of  supersedeas. 
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the  sum  of  £lO  :  14j.,  was  altered  into  <£2(),000.     On  1817, 

shewing  this  order,  a  writ  of  superscdias  was  obtainedi  l'T' 

and  served  on  the  warden  of  the  Fleet. — Neither  the  v. 

rule  for  the  allowance  of  bail,  nor  the  writ  of  supersedeas  Cradoock. 
specify  the  sum  for  which  bail  is  put  in,  but  the  order  for 
the  supersedeas  does.— The  warden  of  the  Fleets  on  exa- 
mining the  recognizance  of  bail,  found  it  to  be  taken  only 
in  £^i  :8i.;  and,  therefore,  on  discovering  this  fraud, 
refused  to  discharge  the  defendant. 

Lord  Chief  Justice  Gibbs. — It  has  hitherto  been  the 
practice,  on  sight  of  an  order  for  a  supersedeas^  which 
contains  the  sum  for  which  bail  is  expressed  to  be  given, 
tot  the  prothonotary  to  make  out  the  writ  of  supersedeas^  ^ 
which  does  not  specify  that  sum,  which  he  delivers  to  the 
defendant's  attorney,  as  a  warrant  for  the  warden  to 
jdischarge  a  prisoner.  It  is  therefore  necessary  that  the 
prothonotary  should  be  particularly  careful  in  future  in 
receiving  orders  for  a  supersedeas^  which  orders  should  be 
kept  and  recorded  by  him,  as  they  contain  information 
which  the  supersedeas  does  not. 

No  cause  being  shewn,  the  rule  was  on  this  day  made 

Absolute. 

N.  B.  In  consequence  of  this  fraud,  the  court  made  a 
new  rule  on  the  last  day  of  this  term. 
See  Post. 


Raw  v.  Alderson.  t[^"*^'«^/ 

May  13th. 

JVIr.  Serjt.  Onslowp  in  the  course  of  the  bst  term,  obtained  warrant  of 
a  rule  nisi,  to  enter  up  judgment  on  a  joint  warrant  of  entere7aDYt^c 
attorney  against  the  defendant^  as  the  surviving  party,  rait  of,  but  not 
__,    .  ,  against,  a  sur- 


Aldersoh. 
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181 7.  He  cited  the  cases  of  Gladwin  v.  Scott  (a),  Todd  v.  Todd  {b\ 

•^^     ^     and  Futcher  v.  Smith  (r),  and  observed  that^G^r  v.  Lane  (d) 
».  was  at  variance  with  those  cases. 

Mr.  Serjt.  HuUock  now  shewed  cause,  and  observed, 
that  the  principle  of  the  cases,  cited  in  support  of  the 
rule,  warrants  this  conclusion  ;  that  if  a  joint  warrant  of 
attorney  be  at  the  suit  of  two  persons,  and  one  die,  the 
security  not  being  a  mere  naked  authority,  but  similar  to 
a  joint-bond,  would  not  be  defeated  by  such  death. — He 
remarked,  that  a  bare  authority  must  be  strictly  pursued, 
which  could  not  be  done  in  this  case;  the  warrant  of 
attorney  being  to  appear  to  an  action  commenced  against 
two,  and  to  receive  a  declaration  against  two,  which 
would  not  authorise  the  attorney  to  appear  to  an  action 
commenced  against  one;  and  that,  therefore,  by  the  death 
of  one  of  the  defendants,  the  authority  was  determined. 
He  stated,  that  the  distinction  must  be  drawn  between 
the  parties  charging  and  those  charged,  and  in  support 
of  this  doctrine  he  relied  on  the  judgment  of  Lord  Eilen- 
borough,  in  the  case  of  Fendall  v.  May  {e\  in  which  his 
lordship  explained  the  difference  between  that  case  and 
Gee  V.  Lane.     ' 

Lord  Chief  Justice  Gibbs. — ^The  court  of  King* s  Bench 
have  determined,  in  the  case  of  Gee  v.  Lane,  that  a  joint 
warrant  of  attorney -given  to  enter  up  judgment  upon  a 
joint  and  several  bond,  will  not  authorise  the  entering 
up  judgment  against  the  survivor  only. — That  court  has 
also  decided,  in  the  case  of  Fendall  v.  May,  that  they 
would  permit  judgment  tO  be  entered  by  the  survivors 
of  a  warrant  of  attorney  to  confess  a  judgment  to  three, 
where  one  had  died.  The  decision  of  the  latter  case, 
has  confirmed  the  distinction  which  has  been  drawn  by 

(a)  Bamet,  63. (6)  Barn««,  48.  S,  C.  1  Wtls,  312^  Say ^  Rep. 

5*-— <c)8  ^.  BL  1301. ——((6 15  E.  R.  69c. ie)2M.  &  S. 

76. 
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my  brother  Ilullocky  that  a  judgment  on  a  warrant  of 
attorney  may  be  entered  up  at  the  suit  of,  but  not 
agaiiist  a  survivor.  I  perceive  the  grounds  on  which  this 
distinction  rests.  There  is  a  great  hardship  in  entering 
up  judgment  against  one  in  a  warrant  of  attorney^  where 
the  other  is  dead.  Ify  in  the  case  of  a  principal  and 
surety,  the  latter  die,  there  is  a  remedy  against  the 
former;  but  during  the  life  of  the  principal  the  surety 
cannot  be  sued  alone. — On  the  whole,  therefore,  I  do 
not  consider  there  is  a  sufficient  ground  to  deviate  from 
the  practice  of  the  court  of  King*s  Bench,  and  therefore 
adhere  to  their  decision. 
Per  curiam f 

Rule  discharged  (a). 


1817. 


Raw 

V. 

Aldersow. 


(a)  See  the  cases  collected  on  this  subject  in  Tidds  Practice,  6th 
edit.  p.  576^7. 


EcRVAL  V.  William  Fossett,  and  Thomas  Fossett. 

It  appeared  in  this  case,  that  the  defendants  and  Mark 
Fossett  were  indebted  to  the  plainti^,  on  a  joint  and 
several  bond.  The  plaintiff  commenced  three  several 
actions  of  debt  thereon.  Three  writs  of  capias  were 
issued,  in  one  of  which  the  defendants,  TVilliam  and 
Thomas  Fossett^  were  named}  but  the  ac  etiam  was 
against  Wtlliam  alone.  The  plaintiff  made  an  affidavit 
of  debt  against  William  only,  and  declared  against  Wil- 
Ham  and  Thomas  separately^  and  the  sheriff  arrested 
both  the  defendants.    Two  other  writs  were  issued  against 

l2 


Tuesday, 
May  13th. 

In  a  bailable 
capias  against 
two  defendants, 
with  a  clause  6f 
ac  etiam  against 
one,  the  plaintiff 
may  declare 
against  that  one 
solely,  though 
lM)th  have  been 
arrested  under 
the  writ ;  for  the 
ac  etiam  points 
out  the  person  in- 
tended  to  be  pro- 
ceeded  against. 


148 


CASES  IN  BASTER  TEVLVf 


I8I7. 

Kbrval 

V. 
Fof€ETT. 


Marif  the  defendant,  and  Thomas  Fessetty  separatelj,  on 
which  they  were  arrested  accordingly. 

Mr.  Serjt,  Best^  on  a  former  day  in  this  term,  obtained 
a  rule  mVi,  that  the  proceedings  in  this  cause  should  be 
set  aside  for  irregularity,  aQd  an  exoneratur  entered  on  the 
bail-piece,  on  the  ground  that  no  separate  writ  had  been 
issued  against  the  defendant,  William  Fossett. 

Mr.  Serjt.  Copley  now  shewed  cause,  and  contended,  that 
as  the  ac  etiam  part  of  the  writ  was  against  the  defendant, 
William  Fossett  only,  it  was  a  separate  writ;^-and  cited 
the  case  of  Forbes  v.  Phillips  {a\  to  shew  that  the  mert 
introduction  of  the  name  of  Thomas  Fossett  into  the 
capias^  was  no  irregularity,  as  the  affidavit  to  hold  to 
bail  was  correct,  being  against  William  only.  He  insisted, 
that  the  declaration  was  warranted  by  the  writ,  and  relied 
on  the  cases  of  Moss  v.  Birch  (3),  and  Spencer  v.  Scott  (r). 
Although  the  court  had  drawn  a  distinction  in  the  case 
of  Stables  v.  Ashley  (d)  between  bailable  and  not  bailable 
process,  that  case  did  not  apply  to  the  present,  because 
the  ac  etiam  was  against  William  only :  At  all  events,  he 
insisted  that  this  application  was  too  late,  and  cited  the 
cases  of  Dalton  v.  Barnes  {e)y  and  Shawman  v.  Whalley  {f) . 

Mr.  Serjt.  Besty  contrhy  insisted  that  he  was  entitled  to 
his  rule  on  both  points.  He  observed,  that  the  case  of 
Forbes  v.  Phillips  was  distinguishable  from  the  present,  as 
in  that  case  an  affidavit  was  filed,  and  only  one  defendant 
arrested;  but  here  they  were  both  arrested.  He  said 
that  in  the  case  of  Spencer  v.  Scotty  it  was  determined, 
that  if  an  ideal  person  were  introduced  in  a  joint  writ,  the 
plaintiff  may  declare  against  one  only;  but  when  both 
the  defendants  are  real,  the  declaration  must  be  against 
them  both.    This  being  a  case  of  baibble  process,  it  fieQ 


{a)  ^  N.  R.  98. fb)  5  T.  R.722. (c)  I B.  k  P.  19. — 

((/)  I  B.  &  P.  49. (e)  1  M.  &  S.  200. (/)  6  Taun.  185. 
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Within  the  rule  laid  down  in  Stable s  v.  Ashley .--Wixh  1817. 

respect  to  the  application  being  too  late,  he  observedf  Kerval 
that  the  case  of  Dalton  v.  Barnes,  having  been  decided  ^  t;. 
in  the  court  of  Kin§^s  Bench,  was  no  ground  for  the 
guidance  of  this  court,  and  that  Shaivman  v.  JVbalUy 
was  different  fix)m  the  present:  the  objection  there 
being  on  a  defect  in  the  affidavit  to  hold  to  bail;  but 
the  affidavit  here  was  void,  ab  initio,  and  the  irregularity 
cannot  be  got  over. 

Lord  Chief  Justice  Gibbs. — I  see  no  grounds  to  set 
aside  these  proceedings. — In  the  first  place,  it  is  difiicult 
to  get  over  the  case  of  Forbes  v.  PbiUips  ;  and,  secondly, 
this  application  is  too  late,  according  to  the  cases  of  Dalton 
V.  Barnes,  and  Shatvman  v.  Whallej.  The  facts  of  the  case 
are  these :  The  plaintiffhad  a  cause  of  action  against  three 
defendants,  on  a  joint  and  several  bond.  Three  separate 
actions  were  brought,  in  which  the  defendants  were  held 
to  bail,  on  three  separate  affidavits. — In  the  beginning  of 
one  of  the  writs  oi  capias  the  sheriff^  is  commanded  to  take 
the  defendants,  William  and  Thomas  Fossett,  but  the  ac  etiam 
is  against  William  alone.  It  has  been  insisted,  by  my  brother 
Best,  that  this  was  a  writ  against  two  defendants;  and  that, 
therefore,  one  only  could  not  be  arrested  on  it.  I  per- 
fectly agree  with  him;  but  the  name  of  Thomas,  in  the 
capias^  may  be  substituted  for  that  of  Richard  Roe.  In 
serviceable  process,  several  defendants  may  be  joined,  and 
one  only  be  declared  ag&inst ;  but  in  bailable  process  no 
more  defendants  can  be  joined  in  one  writ  than  are  in- 
f^fided  to  be  proceeded  against.  The  ac  etiam  is  the  only 
operative  part  of  the  writ,  which  points  out  the  person 
iigainst  whom  the  action  is  to  proceed,  and  by  which  judg- 
ment is  obtained.  Richard  Roe  is  joined  in  every  writ, 
bat  is  not  declared  against.  The  coart  cannot  distinguish 
between  the  name  of  Richard  Roe,  and  any  other  person* 

Mr.  Justice  Dallas  concurred. 
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1817- 
Kerval 

V. 
FOSSETT. 


Mr.  Justice  Park. — ^In  the  case  of  Moss  v.  Birch,  the  ar 
ftiam  was  considered  the  operative  part  of  the  writ. 

Mr.  Justice  Burro  ugh. — Although  two  names  are 
usually  inserted  in  the  first  part  of  the  writ,  still  the  latter, 
being  merely  nominal,  may  be  omitted. 

Rule  discharged,  with  costs. 


Tuesday, 
May  13ih. 

The  acceptance 
of  a  bill  of  ex- 
change admits 
merely  the  draw- 
i  ng,  but  not  the 
iudorsement  of 
the  drawer : 
Therefore,  if  a 
bill  be  drawn 
and  indorsed  by 
procuration ;  it 
was  held  in  an 
action  by  the 
indorsees  against 
the  acceptor, 
that  as  the  in- 
dorsement by 
procuration  was 
not  proved,  they 
were  not  eutitlcil 
to  recover. 


HoBiNSON  and  another  v.  Tarrow. 

This  was  an  action  brought  by  the  plaintiffs,  as  indorsees, 
against  the  defendant,  as  acceptor  of  the  following  bill  of 
exchange: 

« l4mdon,  July  6/A,  1816. 
*  Two  months  after  date,  pay  to  our  order,  thirty- 
'  pounds,  for  value  received, 

<  Per  pro  Chas.  Staeben,  tsT  Co. 

*  jf.  Henry. 

'  To  Mr.  John  S.  Tarrow, 

*  17,  Broad'Streei^uUdingSy  London.* 
And  indorsed  on  the  back, 
« Pr.  pro  Chas.  Staehen  i^  Co.,  A.  Henry,  Henry  tf  &/ 

Theyfr// count  of  the  declaration  stated,  that^.  Henry, 
using  the  name,  stile,  and  £rm,  ^f  C.  Staeifn  &  Co.,  drew 
the  bill  on  the  defendant ;  and  that  after  his  acceptance, 
he  indorsed  it  to  the  plaintiffs.*— The  second  count 
stated,  that  Henry  drew  and  indorsed  the  bill  in  his 
own  name;  and  the  third,  that  the  bill  was  drawn  and 
indorsed  by  certain  persons,  using  the  name,  stil6,  and 
firm  of  Staeben  isf  Co,  who  indorsed  it;  but  neither  of 
these  counts  noticed  the  procuration. 

The  cause  was  tried  before  Mr.  Justice  Burrough,  at  the 


Yarrow. 


-w/ 
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sittings  at  GuildAail,  after  the  last  Hilary  term,  when  the  1817. 

plaintiffs  adduced  evidence  to  prove  that  the  body  of  the      ^  ^--^^^ 
lull  of  exchange,  as  well  as  the  indorsement,  was  of  the  r 

liand-writing  of  Henry f  who  was  previously  a  partner 
with  Staeben  tf  Co. :  but  that  at  the  time  of  drawing 
the  bill,  there  was  no  such  firm  as  Staeben  ii  Co, ;  that 
such  a  firm  had  existed,  which  was  dissolved,  on  the  1st 
oi  January^  1816;  and  that  after  that  time,  Henry  car- 
ried on  business  on  his  own  account.— -The  hand-writing 
of  the  defendant,  as  acceptor,  and  the  due  presentment 
of  the  bill,  were  also  proved,  but  no  evidence  was  given 
of  the  hand-writing  of  the  indorsement  by  Hgnry. — On 
the  production  of  the  bill  it  appeared  to  have  been  drawn 
and  indorsed  by  Henry^  per  procuration  of  Siaeben  isf  Co. 
The  learned  judge  thought  the  plaintiffs  ought  to  prove 
the  procuration,  and  as  they  were  not  prepared  with  such 
proof,  he  accordingly  directed  a  nonsuit. 

Mr.  Serjt.  Vaughan,  on  a  former  day  in  this  term, 
obtained  a  rule  n/ii,  that  the  nonsuit  should  be  set  aside, 
and  a  new  trial  granted. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended, 
that  the  decision  of  the  learned  judge  was  perfectly 
correct,  as  the  bill  was  improperly  set  out  in  the 
declaration.  With  respect  to  the  first  count  of  the 
declaration,  the  bill  is  not  made  payable  to  the  order 
of  Henry^  but  to  Staeben  isf  Co. — ^The  second  count  states 
the  bill  to  be  drawn  by  Henry,  in  his  own  name;  but,  it 
it  is,  in  fact,  the  bill  of  Staeben  isf  Co.,  payable  to  their 
order,  and  indorsed  by  Henry,  by  thefr  procuration.-^ 
Although  the  third  count  states,  that  Staeben  (^  Co. 
drew  and  indorsed  the  bill,  still  it  cannot  be  inferred  that 
it  was  their  bill,  because  the  procuration  was  not  proved. 
As  there  was  no  evidence  of  such  procuration,  it  does 
not  appear  that  Staeben  (5*  Co.  authorised  Henry,  as 
their  agent,  to  draw  the  bill.    The  indorsement  could 
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1 8 1 7.  only  be  proved,  by  shewing  that  Hthry  was  so  authorised. 

The  firm  of  Staeben  ii  Co.  was  extinct  when  the  bill  was 
drawn.  Although  the  defendant  accepted  it,  as  drawn 
Yarrow.  ^^  Henry y  by  the  procuration  olStaeben  H  Co.,  still  such 
acceptance  does  not  admit  the  indorsement,  unless  it 
could  be  shewn^  that  such  indorsement  was  on  the  bill 
at  the  time  of  the  acceptance.  In  the  two  first  counts, 
the  indorsement  is  stated  to  have  been  made  by  Henrys 
and,  in  the  third,  by  Stacben  faf  Co. — ^The  fact  was  others 
wise,  as  the  indorsement  was  made  by  Henry^  by  thfc 
procuration  of  Staehen  H  Co.— Although  the  drawing  of 
the  bill  be  admitted,  by  the  acceptance  of  the  defsndant, 
it  does  not  follow  that  the  indorsement,  which  is  subse- 
quent to  such  acceptance,  must  be  also  admitted.  The 
indorsement  by  Henry  was  not  proved,  because  it  was 
by  the  procuration  of  Staeben  is^  Co.\  and  the  last  count, 
therefore,  is  insufficient,  as  such  procuration  was  not 
therein  stated. 

Mr.  Serjt.  Vaughan^  in  support  of  the  rule,  insisted 
that  the  nonsuit  should  be  set  aside ;  and  observed,  that 
a  party  was  only  bound  to  declare  according  to  the  legal 
effect  of  an  instrument.  This  bill,  on  the  face  of  it, 
purports  to  be  drawn  by  Henry,  by  the  procuration  of 
Staeben  isf  Co.  As  there  was  no  such  firm  as  StatieM 
fst  Co.  in  existence,  the  legal  efiect  of  the  bill  is,  that 
Henry,  using  the  stile  of  Staeben  bf  O.,  drew  it.— 
The  defendant,  by  his  acceptance,  is  precluded  from 
disputing  the  validity  of  drawing  the  bill  by  Henry,  aS 
he  was  aware,  at  the  time  the  bill  was  drawn,  ther^ 
was  no  such  firm  as  Staeben  ii  Co.  in  existence ;  but  that 
Henry  drew  on  his  own  account.— If  an  acceptor  admit 
the  drawing  of  the  bill  by  procuration,  he  admits  th^ 
indorsement  also:  It  was  necessary  for  the  defendant 
to  have  shewn,  that  the  authority  of  Henry  had  ceased  ; 
as  he  recognized  the  authority  o(  Henry  to  draw,  it  does 
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not  follow  but  that  he  might  not  also  liave  authoi^ity  to 
indorse.— This  point  should  be  left  for  the  determitoa*- 
tion  of  the  jury :  Although  this  was  a  fratid  by  Henry, 
it  does  not  appear  that  the  defendant  was  privy  to  it. 
The  plaintiffs  would,  therefore)  be  without  remedy  if 
they  could  not  recover  on  either  of  the  three  counts.  He 
relied  on  the  case  of  Bass  v.  C/ive  {a\  where  it  was  held, 
that  a  bill  drawn,  payable  to  our  order,  signed  in  the 
name  of  iwcpersonsj  tsf  Co.  and  accepted  by  a  defendant, 
noight  be  declared  on  by  the  indorsees^  as  a  bill  dravm 
by  the  aggregate  firm  $  and  if  it  were  proved  that  thb 
firm  consisted  of  one  person  6nly,  it  was  still  held  not 
to  be  a  variance.  He  cited  the  judgment  of  Lord  Ellm* 
iorougby  as  being  decidedly  in  point. 

Lord  Chief  Justice  Gib  bs.— -I  cannot  say  whether  there 
has  been  any  private  communication  between  these  par- 
ties, but  can  only  look  to  the  instrument  MelL^^StaeiiH 
(5*  Co.  appear  to  have  authorised  Henry  to  draw  the  bill, 
payable  to  their  order. — The  defendant,  by  his  acceptancOf 
admits  that  such  a  firm  as  Siaeten  (f  Co.  was  in  existence  | 
and,  ako,  that,  the  bill  was  drawn  by  Henry,  by  their  pro^ 
curation.  By  accepting  this  bill,  purporting  to  be  drawn 
by  Henrfj  as  the  agent  for  Staeien  tf  Co.,  the  defendttit 
renders  himself  answerable  to  them  for  its  amount. — The 
defendant  has,  by  his  acceptance,  admitted  that  Henry  was 
authorised  to  draw  the  bill  by  procuration,  but  he  has  not 
admitted  thereby  that  it  might  be  indorsed  in  this  manner  ( 
it  was  not  proved  that  Henry  was  so  empowered.  Th^ 
defendant  might  say,  that  he  had,  by  his  acceptance^ 
admitted  the  existence  of  the  firm  of  Staeben  fst  Co.,  and 
that  the  bill  was  drawn  by  Henry  as  their  agent ;  but  he 
does  not  thereby  admit  that  the  indorsement  was  on  the 


isiy. 


KoBtjrsoir 

t. 
Yxaaow. 


(a)  4^M.&S.  13. 


Ya&row. 
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1817.  •       same  teiinsi  and  it  was  therefore  necessary  that  such  pro- 

^  ^"^  curation  should  be  proved. 

Robinson  ^ 

V.  Mr.  Justice  Dallas. — ^I  am  of  the  same  opinion. — 

This  is  an  action,  by  the  indorsees  against  the  ac- 
ceptor of  a  bill  of  exchange,  drawn  by  the  procuration 
and  payable  to  the  order  of  Staeben  isf  Co. — I  agree, 
.that  the  defendant,  by  his  acceptance,  admits  that 
•  Henry  was  empowered  to  draw  the  bill. — The  distinction, 
.however,  must  be  drawn,  with  respect  to  the  indorse- 
ment. It  was  necessary  that  the  indorsement  should 
be  proved ;  as  no  evidence  was  adduced  by  the  plaintifis 
that  Henry  was  authorised  to  indorse  by  the  procuration 
of  Staeben  isf  Co.y  and  since  the  plaintifiB  sue  in  the 
character  of  indorsees,  they  have  failed  in  proof,  and  the 
nonsuit  is  consequently  right. 

Mr.  Justice  Park. — ^The  plaintiffs  have  not  proved 
that  the  indorsement  was  made  by  procuration;  neither 
have  they  proved  that  Henry  was  empowered  to  indorse 
by  the  procuration  of  Staeben  Cff  Co, — ^It  has  been  insisted, 
by  my  brother  Faughan,  that  as  the  defendant  acknow- 
ledged the  authority  of  Henry  to  draw  the  bill,  by  his 
acceptance  of  it,  he  had  also  acknowledged  his  power  to 
indorse.  In  the  case  of  Smith  v.  Chester  (a),  Mr.  Justice 
JBuIler  has  said,  that  when  a  bill  is  presented  for  accept- 
ance, the  acceptor  only  looks  to  the  hand-writing  of  the 
drawer,  which  he  is  afterwards  precluded  frotn  disputing, 
but  he  does  not  thereby  admit  the  indorsements,  which 
may  be  on  the  back  of  the  bill  at  the  time  of  such  accept- 
ance. The  plaintifis,  therefore,  not  having  proved  this 
indorsement,  are  not  entitled  to  recover. 

Rule  discharged  (Jb). 

(fl)  1  T^R.  664. (,b)  See  Tailock  v.  Harris,  3  T.  R.  174. 
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Bell  and  others  v.  Jutting  and  another.  Tuesday, 

May  13th. 

This  was  an  action  for  money  had  and  received;  and  If  a  person  em- 
tried  before  Mr.  Justice  Pari,  at  the  sittings  at  Guildhall,  t^^^X^^xx 
after  the  last  term  \  when  it  appeared  that  the  plaintiffs,  ^gcnt,  effect  a 
being  the  owners  of  a  ship,  called  *  The  Lady  Hood;  had  S^anV repl^ 
ordered  a  person,  by  the  name  of  Brown^  to  effect  an  •fo^  himself  as 
insurance  of  £2000  for  them,  on  freight,  from  the  river  the  broken^ 

Plate  to  Lisbofty  and  that  Brown  directed  the  defendants,  ?^^°  ^^^^  «"ch 

msurance  to 
who  were  brokers,  to  effect  such  insurance  for  himself,  be  effected. — 

as  the  principal,  without  disclosing  the  names  of  the  k'^k^'rs^iweivc*^ 

plaintiffs.      A  loss  afterwards  happened,   and  the  de-  the  amount  of 

fendants  collected  of 2000  from  the  underwriters,  and  Jlfalmri^wLnd 

paid  over  £800,  in  part  of  such  loss,  to  Brown,  without  pay  it  over  to  the 

receiving  any  notice,  as  to  the  plaintiffs  claim.     In  that  noniablc  to  the 

sts^e  of  the  proceedings,  one  of  the  plaintiffs  desired  the  owners,  in  an 
•  T    J  1  .    J  »  t.i    action  for  money 

deienoants  not  to  pay  the  remainder  to  Browny  to  which  had  and  re- 

they  assented;  but  afterwards  paid  the  residue  to  him,  '"'''^^^1^^^'''^ 

and  resisted  the  plaintiff^s  demand,  on  the  ground  of  such  money  was  paid 

payment.— It  was  proved,  at  the  trial,  that  the  plaintiffs  [^cy  w^S^Tn!^^ 

were  the  owners  of  the  ship,  and  that  Brown  had  chartered  formed  of  his 

g,  ,  havins  acted  iq 

her  for  the  voyage  from  the  river  Plate  to  Lisbon  \  and  i^^^^  capacity. 

it  was  shewn,  that  ATDonnall,  one  of  the  defendants,  had 
admitted  to  one  of  the  plaintiffs  that  he  had  collected 
the  <£2000,  and  at  that  time  had  only  paid  c£800  over  to 
Brown,  and  that  he  had  promised  not  to  pay  him  the 
remainder.  On  these  facts^  the  learned  judge  was  of 
opinion,  that  the  defendants  were  liable  for  the  money, 
which  had  not  been  paid  over  to  Brown,  after  they  re- 
ceived the  notice ;  and  the  jury  gave  a  verdict  for  the 
plaintiffs  accordingly^  for  £i  I26p  being  the  balance  of  the  * 
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I8I7.  insurance!  after  deducting  the  <£800  paid  to  Brofjon  prior 

^^^  to  the  notice,  together  with  the  premiums,  brokeragey  &c. 

V.  Mr.  Serjt.  Best,  on  a  former  day  in  this  term,  obtained 

JuTTiMG.       ^  j.yj^  ^^-j^^  ^^^^  ^Yiis  verdict  should  be  set  aside,  and  a 

new  trial  granted  \  on  the  ground,  that  no  privity  was 

proved  to  have  existed  between  the  plaintiffs,  as  owners 

of  the  ship,  and  Brofvn,  who  caused  the  policy  to  be 

effected. 

Mr.  Serjt.  Copley  now  shewed  cause,  and  suhmitted| 
that  there  was  no  pretence  to  impeach  the  verdict  wUch 
the  jury  had  found  for  the  plaintiffs. — He  contended  that 
Brown  had  no  interest  in  the  ship,  but  had  merely  been 
employed  by  the  plaintiffs  as  their  agent : — Unlets 
Brown's  interest  could  be  shewn,  the  transaction,  as  to  the 
policy,  was  fraudulent. — The  defendants  were  apprised 
of  the  relative  situations  of  the  parties,  and  should  there* 
fore,  after  the  notice  given  to  them,  have  paid  the  re- 
mainder of  the  loss  to  the  plaintiffs. — He  relied  on  the 
qise  of  Lucena  v.  Craufbrd  (a),  where  it  was  held,,  that 
commissioners,  appointed  by  the  crown,  were  hdd  to 
have  an  insurable  interest,  although  thie  crown  mig^t 
intervene.  The  same  principle  was  adopted  in  the  case 
of  Routh  V.  Thompson  (b).  He  cited  these  cases  to  estaUish 
the  general  principle,  that  if  an  insurance  be  effected  by 
a  person  supposing  himself  to  be  interested,  bat  sudi  im 
surance  was  effected  on  the  part  of  other  persons  having 
an  interest  therein,  those  persons  had  a  right  to  daim»  • 
There  was  sufficient  evidence  in  this  case,  to  shew  thlit 
Brown  effected  the  policy,  as  agent  for  the  plaindA. 
Brown  J  therefore,  had  no  right  to  claim  the  amocmc  ol 
the  loss  from  the  defendants ;  and  their  paying  over  the 
money  to  him,  after  the  notice  given  by  the  plaintiflb, 

(a)  3  B.  &.  P<  265,  S.  C.2N.  R.  269 (i)  13  E.  «74. 
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I  to  be  merely  an  ageiit,  they  accordingly  gave  their 
verdict  for  the  (riaintiffs. 

Mr.  Setjt.  Best,  in  support  of  the  rule,  was  stopped  by 
the  court. 

Lord  Chief  Justice  Gibbs. — It  makes  no  difference^ 
whether  Brown  had  a  real  or  pretended  interest  iti  the 
policy.  No  evidence  has  been  adduced  to  prove  that 
Brown  acted  as  the  agent  for  the  plaintiffs. — No  case  has 
been  cited  to  authorise  the  plaintiffs  to  enforce  the  per- 
fiumance  of  the  terms  of  the  policy.  The  policy  was 
eflfected  by  the  defendants,  who  considered  Brown  to  be 
die  principal.  Whether  Brown  acted  from  ignorance, 
or  fraud,  it  still  appears  that  he  effected  the  policy  on 
his  own  account.  The  defendants  paid  the  amount  of 
the  loss  to  him,  being  igfiorant  that  he  acted  in  the 
capacity  of  a  broker.  There  is  no  doubt  but  that  Brown 
was  once  interested,  as  the  charterer;  and  it  is  impossible 
to  say  what  object  he  had  in  view  when  he  effected  the 
policy.  If  the  underwriters  had  a  previous  knowledge  of 
the  fiCtSf  they  might  have  resisted  the  payment.  If  not, 
and  after  ha^ng  made  such  payment,  they  might  recover 
it  back.  Brown  placed  himself  in  the  situation  of  a 
prindpal,  and  considered  the  plaintiffs  as  his  agents. — 
He  has  never  agreed  that  the  plaintifl^  should  be  entitled 
to  the  benefit  of  the  policy;  and  therefore  they  have 
no  right  to  recover.  This  case  resembles  that  of  G^rim 
T.TZr  London  Assurance  Company  (a).  I  therefore  think 
that  the  plaintiffs  cannot  enforce  payment  from  the  de- 
fSendants  against.the  will  of  Brown,  as  there  is  no  evidence 
to  shew  that  he  acted  as  their  agent. 

■  ^—i p— — — ^         ■  .III  ■■    ■■!   ■  I  n         ■   I      11    III  I     ■■  ■  n     I  t   m 

(0)  1  Bmr.  480. 


fraudulent;  for    by  such  payment  they  recognized  i817, 

that  Brown  acted  in  the  capacity  of  an  agent. — All  the  Bbll 

facts  were  considered  by  the  jury :  and,  as  they  conceived       r     '''     ^ 
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I8I7. 
Bell  • 

V. 
JUTTIKO. 


Mr.  Justice  Park. — At  the  trial,  I  thought  that  the 
plaintiffs  had  a  right  to  recover ;  but,  on  a  more  deliberate 
consideration  of  the  case,  I  am  of  opinion,  that  the 
evidence  adduced  was  not  sufficient  to  entitle  them  so  to 
do.  I  considered  Brown  in  the  light  of  an  agent  for  the 
plaihtiiTs;  but  I  now  perceive  that  he  was  not  so,  since 
the  policy  was  effected  on  his  own  account^  and  not  for 
the  plaintiffs.  I  carried  the  doctrine  of  rati  habitio  further. 
In  the  cases  oiLucena  v.  Crauford^  and  Rouib  v.  Thompsm^ 
the  persons  effected  the  insurance  for  the  benefit  of  the 
crown,  who  were  entitled  to  recover. 

Mr.  Justice  Dallas  and  Mr.  Justice  Burrough  a»» 
senting. 

Rule  absolute  [a). 


a  SeeRouih r,  Tkompsoni  1 1  E.  428,  Mannr,  Forreaier,  4  Camp, 
60,  Westward  v.  BelU  4  Camp,  349. 


Tnesd^y^  Everth  and  another  v.  BeLL. 

May  13tb. 

In  an  action  to     'f  his  was  an  action  brought  to  recover  the  defendant's 

recover  a  sub-  ^     ^  ** 

•enption  from  an  subscription  of  .£200,  for  a  tptal  loss  on  a  policy  of  in- 

JSl^Tf  inlJ'r"  *  surance,  effected  on  fish,  by  the  ship  Success  from  L<mim 

ance,  if  the  de-     to  St*  PeUrsburgb,  warranted  free  from  average,  unlest 

general,  or  the  ship  should  be  stranded.— The  cause  came 


claration  state 
the  vessel  to  be 


stranded,  bulged,  q^  fo^  trial  at  the  sittings  after  the  last  term,  before  Mr. 
damaged,  and  ,  a  ' 

Justice  Park,  at  Quildhali.    The  declaration  stated  that 


wrecked,  and 
money  be  paid 
into  court  gene- 
rally by  the  de- 
fenaant  there- 
on.— Held^  that 
such  payment 

could  not  be  applied  by  the  plaintiflT,  who  offered  the  rule  of  court  as  evidence  of  the 
loss,  as  an  admission  of  a  stranding  only,  as  such  paymeiit  might  apply  la  any  other  loss. 


the  ship  sailed  with  gQods  on  board  thereof,  and  that  she 
was  lost  by  being  stranded,  bulged,  damaged,  and  wrecked. 
The  defendant  paid  money  into  court  generally  on  the 


Bbll. 
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whole  declaration.    Tliere  was  evidence  adduced  of  a  181 7. 

general  average.     A  verdict  was  taken  generally  for  the         p'^^ 
plaintiffs,  subject  to  the  opinion  of  this  court,  whether  the  «. 

stranding  was  admitted  by  the  defendant's  paying  money 
into  court.  As  the  plaintiffs  adduced  no  evidence  to  prove 
that  fact,  and  the  jury  having  found  specially,  that  there 
was  neither  a  total  loss,  nor  a  stranding,  unless  by  the  rule 
of  court : 

Mr.Serjt*  Lfns^  on  a  former  day  in  this  term,  obtained 
a  rule  nir/>  that  this  verdict  should  be  set  aside  and  a 
nonsuit  entered,  or  that  a  verdict  should  be  entered  for 
the  defendant. 

Mr.  Serjt.  Sest,  and  Mr.  Serjt.  Vaughan^  now  shewed 
cause,  and  submitted  that  the  payment  of  money  into 
court  amounted  to  an  admission  of  the  stranding.  The 
declaration  on  the  policy  states  that  the  ship  was  stranded, 
bulged,  damaged,  and  wrecked.  The  money,  therefore, 
having  been  paid  generally,  admits  all  that  was  stated  on 
the  face  of  the  declaration.  It  was  not  necessary  that  the 
term  stranding  should  have  been  inserted  in  thedeclaration. 
It  has  been  held,  that  the  paying  money  generally  into 
court,  in  an  action  on  a  bill  of  exchange,  dispensed  with 
the  necessity  of  proving  the  hand-writing  of  the  drawer^ 
Gutieridgc  v.  Smith  (a), — The  cause  of  the  loss  is  the 
stranding,  which  is  admitted  by  the  payment  into  courts 
but  the  amount  of  such  loss  is  not  thereby  also  admitted. 
The  same  principles  apply  to  policies  of  insurance,  as  to 
every  other  species  of  contract.-^-If  the  defendant  had  not 
pleaded,  every  thing  but  the  damage  would  be  admitted 
m  the  declaration.  The  plaintiffs,  therefore,  were  not 
required  to  prove  stranding,  where  money  had  been  paid^ 
into  court.    This  declaration  is  particularly  adapted  to 

(a)  %  ti.  BL  «74. 
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Stranding.  Had  it  been  confined  to  stranding  only»  such 
stranding  would  certainly  have  been  admitted.  'J'he  words« 
bulged,  damaged,  and  wrecked,  might  have  arisen  frbm 
the  effect  of  the  ship's  being  stranded. 

Mr.  Serjt.  Lens^  in  support  of  the  rule,  was  stopped  fay 
the  court. 

Lord  Chief  Justice  Gibbs. — The  law  has  been  cor- 
rectly stated  by  my  brothers  Best  and  Vaughan.  If  the  loss 
had  arisen  from  any  other  cause  than  the  stranding,  the 
payment  of  money  into  court  might  apply  to  such  other 
loss,  and  therefore  the  admission  is  not  confined  ex- 
clusively to  the  stranding.  TJie  declaration  states  that 
the  ship  was  damaged  by  all  possible  means,  one  of  which 
was  stranding ;  but  the  payment  of  money  into  court  did 
not  admit  that  the  loss  arose  by  stranding  only. 
.    Per  curiamy  Rute^lAolate  for  a  nonsuit  (/i). 


(a)  Vide  the  case  of  Bennett  v.  JVaiim,  S  B.  &  P.  S/JO,  where 
the  doctrine  relative  to  the  payment  of  money  into  court  is  fully 
explained. 


TvieMlay, 
May  13th. 

If  a  defendant* 
undertake  to 
accept  short  no- 
tice of  trial  for 
the  sittings  after 
t^rm,  sucn  no- 
tice cannot  be 
considered  to 
extend  to  the  ad- 
iourned  sittings. 


Abbott  v.  Abbott. 

Mr.  Seijt.  Pellon  a  former  day  in  this  term  had  obtained 
a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  for  ticft 
proceeding  to  trial,  pursuant  to  notice. 

"Mr.  Serjt.  Best  now  shewed  cause  on  an  affidavit,  which 
stated  that  although  the  defendant  had  obtained  time  to 
l>}ead  on  the  terms  of  accepting  short  notice  of  trial  finr 
the  sittings  after  term,  under  an  order;  yet,  when  that 
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order  was  obtained,  only  one  day  remaned  before  the 
sittings.  He  therelbre  contended  that  the  order  could  not 
require  the  defendant  to  accept  notice  of  trial  at  the  ad- 
journed sittings. 

Lord  Chief  Justice  Gibbs. — ^If  the  facts  disclosed  by 
this  affidavit  be  true,  the  rule  must  be  discharged,  as  a 
notice,  for  the  adjourned  sittings  does  not  satisfy  the  terms 
of  the  order.  The  parties  should  see  that  those  orders 
are  properly  expressed,  and  as  one  day  only  remained  ^ 
before  the  sittings,  the  defendant  might  consider  that 
the  cause  would  not  be  then  tried. 


1817. 
Abbott. 

9. 

Abbott. 


Per  curiam. 


Rule  discharged. 


Taylor  v.  Hooman. 

This  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  house,  and  demolishing  his  furniture,  tried 
before  Lord  Chief  Justice  GiUi,  at  Westminster^  at  the 
sittings  in  this  term. — The  declaration  contained  several 
counts,  all  of  which  stated  the  trespasses  to  have  been 
committed  in  the  parish  of  Cleritnweil,  in  the  county  of 
Middlesex.  It  was  proved  on  behalf  of  the  defendant,  that 
Clerkenwell  consisted  of  two  parishes,  the  one  called  Saint 
Jobn^  the  other  Saint  Jame$\  that  a  rector  officiated  at  the 
former,  and  that  a  curate  was  appointed  by  the  parishioners 
to  serve  the  latter,  although  both  parishes  were  generally 
known  by  the  name  of  ClerienweU.'^'His  lordship  held 
that  CUrhenvfell  was  an  improper  description  in  the  de- 
claration, and  directed  a  nonsuit. 
VOL.  I.  u 


Wednesday, 
May  14th. 

In  a  dectantion 
of  trespass  for 
breakinsand  en- 
tering a  house, 
the  premises 
were  Isid  in 
the  parbb  of 
Clerkenwell     It 
was  proved  that 
Chrkenwell 
consisted  of  two 
parishes  or  dis* 
iricts,  though  it 
was  generally 
known  by  the 


name  of  Saint 
James,  Clerken* 
toelL'^Hetdy  an 
insufficient 
descriptivn. 
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Taylor 

9. 

HOOMAN. 


Mr.  Serjt.  Best  now  moved  for  a  mle  mti,  that  the 
nonsuit  might  be  set  aside,  and  a  new  trial  gnmted; 
observing,  that  there  was,  in  fact,  only  one  parish,  loiown 
by  the  name  of  Saint  James  Qerkenwe/li  and  he  referred  to 
the  statutes  15  Geo.  3.  c.  23.  (a),  and  17  Geo.  S.  e.  63.  {h\ 
in  which  it  was  so  described.  He  produced  affidavits  of 
one  of  the  parishioners,  the  superintendant  of  the  paio* 
chial  department,  and  the  vestry  clerk,  who  deposed  that 
chey  had  known  the  parish  and  its  boundaries  several - 
years,  and  that  there  was  only  one  general  and  distinct 
parish,  commonly  called  ClerhemveU^  which  was  pardco-. 
larly  distinguished  by  the  name  of  Saint  James  ^  QerienweO* 
That  Saint  John*s  was  merely  a  district,  which,  although 
it  had  a  chapel,  dedicated  to  that  saint,  was  altogether 
under  the  control  of  Saint  Jantes's,  except  as  to  the  paving 
and  lighting  acts. 

Lord  Chief  Justice  Gibbs. — ^It  was  proved  at  the  trial, 
that  there  were  two  parishes  in  Clerkenwell^  the  one 
knovm  by  the  name  of  Saint  John^  the  other  by  that  of 
Saint  James.  Clerkenwell^  therefore,  is  not  a  sufficient 
description.  The  acts  of  15  Geo.  3,  c.  23,  and  1 7  Geo.  3, 
e.  63,  do  not  form  a  part  of  the  public  statutes. 

The  court,  however,  granted  the  rule,  and  per- 
'   mitted  the  plaintiff  to  amend  his  declaration, 
by  adding  a  count  on  payment  of  costs. 


(flO  Entitled  **  an  act  for  kmilding  a  workbcNisc,  and  Ibr  tba 
better  relief  and  employment  of  the  poor  within  the  paridi  of 
Scant  Jamei,  Cierkenwell,  in  the  county  of  3Hddletex.** 

{h)  Which  was  an  act  to  explain  and  ainead  ao  acL  ina4e  ia 
the  i4th  year  of  the  reign  of  his  present  majesty,  entituied  •*  An 
act  for  paving,  repairing,  lifting,  and  wtitching,  the  atreeta  hmI 
other  public  passages  and  places  Within  that  fgut  of  the  pariah  of 
Clerkenwell  calleo  Satn/  Jamet^t,  and  removing  oUtructiooa  and 
annoyances  therein,"  &c. 
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Friday, 
ScHBODER  and  another  v,  Thompson.  *^*y  *^^*^» 

m  n  ^  policy  was 

1  HIS  was  an.  action  to  recover  <c200,  as  a  total  loss  on  efTected  on  a 

a  policy  of  insurance,  eflFected  by  the  plaintiffs  on  the  j^^^^^  j,„ 

23th  of  NovemheTf  1807,  and  underwritten  by  the  de-  loading  port  iq 

fendant,  on  the  ship  Bremer^  valued  at  ^2000,  on  a  blJ^^.^^On  her 

voyage  hom  London  to  her  loading  port  in  Virginia,  and  *"«val  at  that 

porty  ID  Juftuory 
back.     The  cause  was  tried  btfore  Mr.  Justice  Da/las,  at   i808,  an  em- 

Gmldball,  at  the  sittings  after  last  term,  when  it  appeared  ^'jgj  ^^  ^f^ 
in  evidence,  that  the  Bremer  arrived  at  the  port  of  iu  American 
Norfolk,  in  rirginia,  with  a  cargo  of  salt,  in  the  month  of  Knfe"''^ 
January^  1808,  at  which  time  an  embargo  was  laid  on  all  which  contaioed 
shipping  in  the  ports  of  America:  that  she  remained  in  all  foreign  ships, 
the  same  port,  after  discharrine  her  car^o,  until  August,  «ithCT  in  ballan, 
,«^^         r   /         .,   J  r  Z  ,  J  .  L    .    u        orwithgoodson 

1809,  and  then  sailed  from  thence,  laden  with  timber,  board,  might  de* 

bound  fi)r  London,  but  has  not  since  been  heard  of.  It  ^Jf^hatw\*' 
further  appeared  that  the  Bremer  had  sailed  from  London  The  captain  had 
under  a  charter-party,  whereby  the  captain  covenanted  to  SI^*?partyui 

proceed  to  the  port  of  Norfolk,  and  there  to  take  in  a  ^^^^ »"  a  cargo 

r    .    .  ,  1^-1  r     J  of  timber  at  that 

cargo  of  tunber,  and  return  therewith  to  London.'^  port,  and  re- 
Evidence  was  also  civen,  that  the  ship  continued  at  ^^^^  therewith 
XT    r,f       e         ,  1^  ,  «•',.!  .      to  London.-^ 

^orjoiif  after  the  embargo  was  taken  off,  which  was  m  It  was  proved 

March,  1809,  until  the  month  of  il«^//  following,  and  ^^H^^^^^^'^ 
which,  on  the  part  of  the  defendant,  was  contended  as  March,  isog, 
most  unreasonable,  and  amounted  to  a  deviation:  but  dilf,lorsaUumi]f 
the  jury,  under  the  direction  of  the  learned  judge,  found  the  August  fbl- 
the  contrary,  by  giving  the  plaintiffs  a  verdict  for  ^200*.  ghe  was'lost  on 
His  Lordship,  however,  reserved  the  two  following  points:  ^^'J^*^^^^** 
J'irst,  whether  on  the  Bremer's  arrival  at  the  port  of  captain  was  ji>8» 
NorfrU,  she  had  not  the  power,  with  reference  to  the  jif^VjoTaJid 

American  embargo  act,  of  immediately  departing  from  that  he  was  not 

bound  to  re- 
tiira  with  her 

earno,  or  tail  in  ballast,  and  thttcoQicqoently  the  underwriters  on  ithe  ship  were  liable 

at  the  time  of  the  loss. 

M2 
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181 7.  that  port  with  her  cargo  of  salt,  and  ought  not  to  have 

^^"""^  availed  herself  of  it ;  and,  Secondly  ^  assuming  that  she  had 

t.  not  that  power,  whether  after  discharging  her  cargo  of 

Tbompsov.     ^1^  ^^  NorfolkfShe  might  not  have  left  that  port  in  ballast, 

pending  the  embargo. 

Mr.  Seijt.  Lenif  on  a  former  day  in  this  term,  obtained 
a  rule  nisif  that  this  verdict  inight.  be  set  aside  and  a  non^ 
suit  entered,  or  a  new  trial  granted. 
'  The-/*»^/w7-G«wrfl/<tf)  and  Mr.  Se^jt.JB^l/,  on  a  subse- 
quent day  shewed  cduse,  and  observed,  with  respect  to  the 
first  question^  it  had  not  been  proved  at  the  trial,  that  the 
captain  had  that  notice  of  the  embargo  before  he  entered 
the  port,  which  they  contended  was  absolutely  necessauy. 
Hie  principal  point  depended  upon  the  constmctiai  of  the 
jf  mfr/miy  Embargo  Act,  and  whether  thecaptain  having  en- 
tered the  port  of  Norfolk f  could  leave  it  under  the  proviso 
'  tohtamed  m  the  first  secdbn  of  that  act  (i).    It  does  not 
appear  that  such  proviso  extended  to  all  foreign  tlupft  en* 
teHng  mio  Amirkatt  ports  during  the  embargo,  butto^och 
only  as  were  in  port  before  or  at  the  time  the  embargo  was 
hud  on.    The  words  '  cleared  or  not  cleared^  in  the  former 
part  of  the  section  can  evidently  apply  only  to  those  ships 
then  in  port.    The  obvious  construction  of  the  act  was  to 


(a)  The  5o/td/or-Geiiertf//Mr.  Serjt.  Shepherd,  was  promoted 
M$  office  on  the  7th  of  Afoy. 

(5)  Bv  which  it  was  enacted,  by  the  senate  and  house  of  repretcnta- 
tiTes  of  the  United  States  of  America,  in  Cohsress  asseniVkd,  on 
iAuiiidofDec.  I807»  *  thalan  embargo  should  be,  aqd tberebv was 
laid  on  all  ships  and  vessels  in  the  ports  and  places  within  the  limiis. 
ctid  jurisdictions  of  the  United  States,  cleteed-or  nOtclcw«d»  bomid 
to  any  foreign  port  or  place,  and  that  no  clearance  ahoidd  be.funisbed 
to  any  ship  or  vessel  bound  to  such  foreign  port  or  place,  ekcejMves- 
i6\s  under  the  immediate  direction  of  the  president  of  the  iJiiilod 
.States;  and  that  thepr^ident  wasauthorizeJ  to  give  such  inslmctjans 
to  the  officers  of  the  reyenu^,  and  of  the  navy  and  revenue  cdtiett  of 
the  United  Sutes,  as  should  appear  best  adapted  for  carryiiy  ibeaime 
into  full  effect.  Provided  that  nothing  therein  contained  ahoold  bt 
construed  to  prevent  the  departure  of  any  foreign  ahip  or.vciMl,  tither 
an  ballast,  or  with  the  goods,  wares  and  merchandises  on  boa|d  of 
such  foreign  ship  or  vcsael,  when  notified  of  that  act.* 
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after  atrWe  in  port»  but  by  thf  terms  of  tbe  proviso  those 

foreign  sbjin  only  which  we^e  then  in  port^  either  in      """'^^ 

baUast'Or-if  ith  goods  00  boardt  might  depart  on  receiving     T^om'*^'* 

.  notification  of  the  act ;  all  foreign  ships  which  might 

theveafter  arrive  must  either  be  in  ballast,  or  have  goods 

onboardi  but  this  act  coold  not  extend  to  thos^  shipsi  for 

the  words  '  when  nU^Ut  mean*  when  the  act  should  be 

fully  promulgated  to  the  foreiign  ships  then  in  port>  but  no 

goods  were  aftg^rwards  to  be  tadcen  on  board/those  shipSy 

but  od  receiving  ipformation  of  the  embargo,  they  wer^ 

pcrmittedimmediately to  depart.    The  captain  therefore   , 

was  embarfa9ied«.:becsuise  he  arrived  in  port  after  the 

^embargo  wasijo^ptos^d.  l^he  ci^  would  have  been  other- 

wis^ryhad  he  fc|eQn.lhejcQ  at  the  time,  but  having  arrivedj 

he  hgfl  a  rigbli  tq  eiercisie  hjs , own.  prudence  and  i^ 

oret»wi#  a^d  tQ,aqt  ac^ar^ingy.^  the A>eiit  qi  his  judgmenty 

m  i^lthe  pplicgi^tisii  not  been  efiSected.  If  foreign  ships^  in 

jport^  Rfore  hglf.Meo,)  they  ipere;]tK)i|od^  to  depart  in  that 

;statw^  atfik  iaimpossiblfe  lo  contetidtl^t  those  ships  which 

*au|^t  afterwards  arri?e^were.  not  lia^de  to  detention.    By 

*theusag^  of  war^^if :a  fbip  ien|er  a  porty  after  an  embargo 

has  taken  phce,  iiichiship,is  liable  to  be  detained  1  an^f 

therefore,  all  the  indulgences  intended  to  be  granted  by 

th^Jf^irican  gover^menfjjezt,ended  only  to  those  foreign 

ships  which  had  already  arrived  ittid  were  then  in  pott. 

..Tbeifroviso  cannot  appjy  J&juther  tlfp  is  expressed  in  its 

dwtiiHm^  which  "trere  reMnciled^b^  general  rules  of  hiw 

and  Usam..  {iadiihe  capMin  l/sftr^tjie  port  in  bal^stf  after 

^^y^^l'aUpcfSisd  of  the  salt,  sbd  not  taken  in  a  cargo  of 

tinil>er^  his  employers  might  have  had  just  ground.  o(  com- 

jllaflfft:y^,tjtie  embargoJba4  beeii  confined,  to  one  port  dfifyf 

th^tesfe  might  be  difiv^reeft  1  but  here  it  extended.to  ^1 

.the  por^  of  the  Unitie4.  States^    It  should  the^efoj^e Jtiaye 

been  sbeim  ilt  the  trisfti  that  the  captainr  was  at  liberty  to 

discharge  thecargoof  sd^^andfiulinbalbiitfiirXMdb^ 
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181%.         but  that  would  be  contrary  to  the  terms  of  his  'diirter^ 
'        ^^^  pirty.  This,  however,does  not  onlydepcnd  upon  the  strict 

V,  construction  of  the  embargo  act,  but  also  whether  there  has 

Thompson,  i^q^  ^n  unnecessary  or  unreasonable  delay  on  the  part  of 
the  captain.  It  does  not  appear  that  the  captam  could  pos* 
sibly  have  sailed  sooner  than  he  did,  as,  after  the  embargo 
was  tdken  off,  and  he  had  received  hb  cargo  of  tnnber,  he 
'  quitted  the  Atnerican  port. — Neither  fraud  nor  delay  can 
be  imputed  to  him,  as  the  proviso  in  the  embargo  act 
did  not  extend  to  the  Bremer ^  as  she  arrived  after  the 
embargo  was  laid  on,  and  the  captain  not  considering  him- 
self justified  in  proceeding  on  his  voyage  in  ballast,  was 
warranted  in  remaining  in  port  until  he  had  received  his 
cargo  of  timber,  and  as  the  jury  had  found  that  no  un^ 
'reasonable  delay  could  be  imputed  to  him^  the  plaintiffs 
were  entitled  to  recover. 

Mr.  Serjt.  Lens  and  Mr.  Seijt.  Faugban^  contrite  in- 
sisted that  at  all  events  there  was  an  improper  delay  on 
the  part  of  the  captain,  as  the  embargo  was  taken  off  in 
the  month  ofMarcb^  and  he  remained  at  Norfbli  untilthe 
month  of  Aug.  1809. — [Mr.  Justice  Dallas.  It  was  given 
in  evidence,  that  the  Bremer  sailed  from  diat  port  as  soon 
•jM  possible.]  [Lord  Chief  Justice  GMs. — The  rule  was 
granted  on  the  ground  that  the  ship  entered  the  port  un- 
lawfully, as  she  was  not  bound  to  enter  at  all  \  or,  that 
having  so  done,  she  might  have  unloaded  her  cai^  and 
immediately  have  left  the  port  in  ballast.]  Still  the  un- 
derwriters are  discharged,  a$  they  subscribed  the  policy 
on  the  ship  only«  Had  they  underwritten  on  the  cargo,  it 
would  have  been  a  very  material  distinction.  But  the 
"captain  was  not  justified  in  remaining  so  long.  K  the 
objects  of  the  embargo  act  were  to  contradistinguidi 
foreign  ships  in  harbour  firom  those  that  were  not,  words 
to  that  efiTect  would  have  been  introduced;  but  the 
proviso  applies  equally^ to  both,  and  the  words  ^ntAem 
Mijffo//  relate  merely  to  the  latter  part  of  the  sentence, 
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in  ballast^  or  half  laden^  might  depart  on  receiving  no- 
tice .of  the  act.  The  Bremer  had  an  option,  either  to  *^""  o]* 
have  ,gone  into  port  or  not.  But,  having  entered,  she  Thompiow. 
bad  the  same  privileges  as  other  vessels  which  were 
there  before  the  embargo  took  place.  On  receiving 
notice  of  the  act  she  might  have  immediately  de- 
parted. With  respect  to  the  question  whether,  having 
entered  the  port,  she  might  not  unload  her  cargo,  and 
quit  it  in  ballast,  pending  the  embargo,  so  as  to  effect 
the  intended  purposes  of  the  voyage,  they  contended  that 
she  nught  have  done  so  at  any  time.  If  there  had  been 
a  general  and  unqualified  embargo,  and  the  captain  had 
acted  in  ignorance,  the  ship  might  have  been  detained ) 
but  by  the  terms  of  the  proviso  the  indulgence  of  the 
American  government  extended  to  all  foreign  vessels 
entering  their  ports,  as  well  as  to  those  which  were 
there  at  the  time  the  act  passed.  Though  the  captain 
had  a  right  to  exercise  his  own  discretion,  still  he  should  . 

not  have  gone  into  port,  or  if  he  had  so  done,  he  should 
have  delivered  his  cargo  and  sailed  in  ballast.  No  re- 
straint was  imposed  on  the  vessel.  The  embargo  act 
merely  amounted  to  prohibiting  the  export  of  goods 
laden  on  board  any  foreign  vessel  to  any  foreign  port. 
All  ships,  whether  laden  or  in  ballast,  might  depart  on 
notification  of  the  act.  The  underwriters  could  only  re- 
main liable  as  long  as  the  embargo  continued.  The  sub- 
sequent delay  of  the  captain  was  unwarrantable,  and  as 
the  ship  was  not  liable  to  detention,  nor  the  defendant 
interested  in  the  cargo,  but  merely  in  the  ship,  he  could 
not  be  considered  liable  to  the  plaintiffs  in  this  action. 

Lord  Chief  Justice  Gibbs. — What  should  the  captain 
have  done  ?  Should  he  have  returned  with  the  cargo  of 
salt)  without'  entering  the  port,  or  should  he  have  d^ 
livered  such  cargo  and  \akftn  in  bsdlast^  and  havipg.titken 
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in  ballast^  should  he  have  returned  therewith  to  Londom, 
or  where  should  he  have  gone  ? 

Cur.  adv.  vuk. 

On  this  day  his  Lordship  deliyered   the  following 

judgment. — ^The  court  have  looked  into  thb  case  with  a 

considerable  degree  of  attention.  On  mature  deliberation, 

they  think  there  is  no  ground  for  disturbing  the  verdict 

found  by  the  jury;  but  are  clearly  of  opinion  that  the 

ship  was  entitled  to.  arrive  at  LonJkn^  at  the  risk  of  the 

underwriters,  and  that  the  insurers  were  protected  by  the 

poKcy  at  the  time  the  loss  happened. 

Rule  disdbarged^ 


Friday* 
May  16. 


Williams  v.  Marshall. 


Unless  a  vessel      ^^ 

receive  her  clear-  Ihis  was  an  action  on  a  policy  of  insurance,  dated  the 

oiSern^^ry      **  of  jfugust^  1809,  at  and  from  LcfiJon  to  Amsterdam^ 

documents  from    on  hides,  by  the  ship  Canstaritiay  including  all  risks,  till 

Ai^Gra^end,  it    they  Were  deposited  in  the  warehouses  of  the  consignees. 

is  not  such  an      fhe  ship  was  captured. — The  cause  was  tried  before 

the  goods,  as  will  Lord  Chief  Justice  GMs,  at  Gt«&ZSa/^  at  the  sittings  after 

alThou'h^thc^'  ^^^"^^  ^^^^'  ^*'^'  ^^^^  *^  appeared  that  a  licence, 
the  port  of  XoR-  dated  the  llth  of  ^frjt/x/,  1809,  had  been  obtained  for 
the  usliarfor^a-   *^e  voyage  from  the  principal  secretary  of  state,  to  re- 

Htin  of  clearing  niain  in  force  for  the  export  of  the  cargo,  until  the  10th 
at  the  custom-         __.  ,/.,,.  *#.,  «  '. 

house  there.  Ali-  of  Septimber  following,  and  for  the  vessel  to  return  m 

cense,  therefore,  \^\\^^  ^iu  the  1st  of  Octcber.    The  ship  was  loaded  and 

for  exporuuon  '^ 

to  an  hostile  port  cleared  from  the  custom-house  on  the  9th  of  September  : 

fbrcc  tUlthMOth  ^^  ^*^  ^^^  receive  her  clearing  note  and  other  docu- 
6i  September^ 

was  not  complied  with  by  clearinff  from  the  custom-house,  on  the  9th,  and  recetving 
a  oocketat  Oravesendt  on  the  leth  of  September,  although  the  vessel  met  with  an 
accident  3  and  the  tosuiaoce  was  io  coniequeaoe  held  roid. 
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menu  at  Gnhfesend,  until  the  19th.    An  officer  of  the  1817* 

custom-house,  called  a  searcher,  said  that  it  was  his  duty      Williams 
to  go  on  board  vessels  at  Gravesend  and  deliver  the  cockets  f. 

and  clearing^  note,  and  that  until-  such  documents  were 
delivered,  the  merchant  could  noC  obtain  the  drawback^ 
to  which  he  might  be  entitled,  and  that  the  custom- 
house would  not  grant  such  drawback,  if  the  ship  were 
lost  before  she  arrived  at  Gr0ves€mlf  without  an  order 
from  the  treasury.    The  question  was,  whether  the  ship 
had  sailed  according  to  the  terms  of  the  licence,  which 
expired  on  the  10th  of  SepHmber^  as  she  did  not  arrive  at 
Gravisend  uxktM  the  12th,  although  she  had  cleared  the 
custom-house,  at  London^  on  the   9th. — A  verdict  was 
found  for  the  plaintiff,  this  point  being  reserved  by  his 
lordship  for  the  consideration*  of  the  court. — A  rule  msi 
having  been  obtained  by  Mr.  Seijt.  Lens^  in  Micbaelmai 
term,  1815^  that  this  verdict  should  be  set  aside,  and  a 
new  trial;,  granted;  the  Solicitor^Gimral  and  Mr.  Serjt. 
Best  shewed  cause  in  the  same   term,  when  the  court 
made  the  rule  absolute  on  the  defendant's  admitting  the 
policy,  as  stated  in  the  declaration  (a).    The  cause  was 
again  tried  before  Lord  Chief  Justice  Gibbs^  at  GmldiaUp 
at  the  sittings  after  last  Trinity  term,  when  it  was  ftuther 
proved  that  the  ship  broke  her  bowsprit  in  passing  down 
the  river^  and  that  she  was  in  consequence  detained  a 
whole  day  in  repairing  it,  and  that  had  it  not  been  for 
that  accident  she  might  have  reached  Gravisend^  on  the 
day  the  licence  expired*    The  jury,  under  the  direction 
of  hb  Lordship,  found  a  verdict  for  the  defendant,  on 
the  ground  that  the  license  had,  in  fact,  expired  before 
the  vessel  left  Gravestndf  asf  merely  leaving  the  port 
of  London^  and  clearing  at  the  custom-house,  did  not 
amount  to  an  exportation,  and  that  consequently  she  had 
not  departed,  under  the  protection  of  such  licence. — In 

I  : 

(a)  Sek this GMe reported  S Mmh.  g».  S.  C.6.tmmt. 3go. 
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Micbaelmas  term  last,  a  rule  mst  (a)  for  a  new  tria|.  wai 
again  granted,  as  it  was  insisted  that  there  was  a  mis- 
understanding with  respect  to  the  effect  of  the  dear- 
ance,  and  that  the  assured  were  entitled  to  the  benefit  of 
the  Ucence  at  the  time  of  the  ship's  sailing. 

Mr.Seijt.  Lens^  Mr.Serjt.  Faugban,  and  Mr.Serjt.Ci^^, 
fer  the  defendant*  on  a  former  day  in  this  term  shewed  cause* 
c>bserVed,  that  the  same  arguments  which  were  adduced  in 
thiscase  in  Micbatlmas  term*  1815»  were  applicable  to  the 
present.    The  plaintiff  now  applied  for  a  new  trial*  con* 
ceiring  that  he  could  satisfy  the  court  that  the  true  con- 
struction of  the  licence  was  the.time  of  leaving^the  port  of 
Lmiw  \  and  that  it  was  immaterial*  whether  or  not  the 
Kcence  exjnred  before  her  departure  boxa  GrtOMsmd^^ 
[Loxd  Chief  Justice  Gibhs. — The  present  rule  was  granted 
oil  the  ground  that  the  court  had  misconceived  the  dr- 
cumstancei  that  the  ship  had  not  con^letely  sailed  until 
she  had  left  Gravesend :]    Although^  for  some  purposes* 
the  leaving  the  port  of  London  might  be  deemed  a  com- 
mencement of  the  voyage ;  yet*  as  all  the  parties  were 
resident  there*  and  the  licence  was  granted  to  a  person 
.who  Juiew  all  the  circumstances  attending  the  time  of 
the  vessel's  sailing ;  it  was  his  duty  to  have  procured 
another  lictoce*  in  case  the  time  limited  by  the  former 
had  expired.     A  vessel  cannot  sail  on  her  voyage  without 
•stopping  at  Gravesend.    The  leaving  London^  therefore*  is 
merely  a  preliminary  step  to  be  taken  by  a  vessel. on 
her  outward  bound  voyage*  and  she  is  not  at  liberty  to 
proceed  on  such  vojrage  until  she  has  touched  at  Gravesend^ 
'and  received  her  clearance  for  exportation.    The  captain's 
last  clearatice  is  given  at  Gravesend^  which  is  termed  a 
cocket. — Can  a  vessel  sail  without  such  an  instrument?' 
If  not*  can  she  be  said  to  have  left  this  kingdom  with  the 

(a)  This  rule  was  opened  in  consequence  of  a  casein  xhtAdmrcfiy 
-hiving  been  cited,  iu  TuUoch  v.  Boyd  (next  case)  in  which  Sir  Wm 
Seoti  was  said  to  have  decided  that  a  ship  sailing  under  sinifar  cir 
camstanoes  was  protected  fay  the  llodioc. 


WrLLlAMt 
V. 


1HTH£  Firrr-tEVBNTH  TEAK  Ot  OEO.  III.  171' 

tinction  of  the  goverament  ?  It  was  necessary  that  this  J817. 

Vessel  should  have  a  licence^  becatise  she  was  going  to  a 
hostile  port  in  time  of  war.    But  this  licence  had  expired 
two  days  before  the  last  clearance  was  delivered  by  the     MARtMAti. 
proper  officer,  whose  duty  it  was  to  see  that  she  com- 
menced her  voyage  according  to  the  terms  of  the  licence. 
-—Can  it  therefore  be  contended  that  she  could  sail 
in  defiance  of  these  regulations?    [Lord  Chief  Justice 
OMs. — ^Although  all  the  acts  of  parliament  speak  of  a 
clearance,  being  delivered  to  a  vessd,  there  is  in  fact 
no  such  thing.    The    truth  is^  that  the  government 
do  not  entrust  the  captsun  of  a  ship  with  the  custody 
'Of  the  documents  necessary  for  his  departure,  till  he 
arrive  at  the  last  point  within  their  control.    Tliey  send 
those  documents  themselves  to  the  officers  at  that  point, 
and  the  ship  cannot  sail  without,  but  must   call  for 
them  ;  the  delivery  of  which  to  the  master  or  captain  is 
'Considered  as  the  clearance.]  The  plaintiff  contends  that 
thb  clearance  merely  drives  him  of  his  drawback;  but 
it  is,  in  fact,  a  control  kept  over  the  Sailing  of  vessels, 
tin  every  thing  requisite  be  done.    The  cocket  is  the 
delivery-note  of  all  the  necessary  documedts  for  the  ship's 
sailing,  and  she  cannot  legally  leave  the  kingdom  with- 
out it.    Putting  the  most  liberal  construction  on  diis 
licence,  there  had  been  neither  a  literal  or  substantial 
compliance  with  it,  for  the  rule  respecting  the  relaxation 
of  licences  has  only  been  in  cases  of  accident  or  misfor- 
tune. The  government  would,  on  application,  either  have 
granted  an  extension  of  it,  or  a  new  one ;  but  if  such 
application  was  not  made,  the  licence  was  altogether 
void  and  ineffective.    The  case  of  the  JtUrmy-Gemral 
V.  Pougbet  (a),  which  depended  on  a  question  as  to  the 
payment  of  duties  on  a  quantity  of  hidi^s,  is  in  point, 
although  it  may  be  distinguishable  from  the  present,  as 

(a)  2  Pnee$  Btdi.  Rep.  ^1. 
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it  turned  on  what  should  be  deemed  an  exportation  Jra 
this  country ;  and  Mr.  Baron  ff^ood  there  held,  that  goo 
shipped  could  not  be  considered  as  exported^  until  the  sb 
had  cleared  the  limits  of  the  ports.  It  therefore  shevrs»  Xk 
exporting  does  not  mean  the  mere  leaving  the  port 
London  \  but  that  the  exportation  coul4  not  commence  .t 
the  vessel  had  left  the  dominions  of  Gnat  Britain.  [Lo 
Chief  Justice  GiUs. — Is  not  this  strictly  a  .question 
to  exportation,  as  the  licence^  by  the  terms  of.  it»  ^ 
to  remain  in  force  for  the  export  of  the  cargo,  tiU  tj 
10th  of  September  ?'[ — Although  the  ship,  in  the  c^j 
the  Attomey^General  v.  Pougbetf  had  obtained  her  i^Q 
ance,  and  was  in  a  condition  to  depart ;  yet,  in  tl^s  c^ 
every  thing  required,  was  not  done.  The  legality  o£^ 
voyage  depended  not  only  on  the  licence  at  the.con^xifqi 
ment,  but  on  the  subsequent  documents,  which  qua)j[^ 
the  vessel  to  proceed.  This  case,  therefore,  is  dii^| 
■into  two  points :  First,  whethe;r  this  be  an  exporti)(f^ 
within  the  terms  of  the  licence.  It  certainly  cannof  j 
so  considered  y  and,  Secondly,  if  it  be  not  an  expo|tati^ 
is  the  plaintiff  entitled  to  extend. the  term  origjofj] 
granted  to  him  by  the  licence  to  export  ?  No  r^ason/f: 
be  assigned  for  his  being  so  entitled,  as  the  govenupi^ 
would  have  granted  him  extension,  on  applicatioda^j^ 
they  had  the  only  competent  authority  so  to  d9.  ^-(I 
these  grounds,  therefore,  the  transaction  is  illi^g^^.  ^f 
the  rule  cannot  be  supported.  ;    .i  . 

The  Attomey^General,  and  Mr. S^rjt*  Best,  contri^m 
mitted,  that  the  plaintiff  was  ei^itled  to  a  new  triaL  Tb< 
distinguished  this  case  from  that  of  the  Attorney-General 
Poughet,  as  the  facts  of  that  case  came  on  upon  demuirh 
and  the  court  could  neither  add  to,  nor  diminish  thfi 
The  judgment,  therefore,  was  given  on  the  specific  fap 
stated  on  the  record,  and  not  on  general  principles*  '] 
that  case,  the  hides  were  in  such  a  state  sis  to  be  snbje 
to  duty,  on  being  exported.    There  is  a  wide  distinctk 
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between  clearing  goods  and  clearing  a  shijp.    The  hides  1Q17* 

were  merely  *  entered  at  the  custom-house  to  be  shippedi      ^  ^^ 
aind  the  vessel  had  not  left  the  port  of  London.    That       ^     «. 
tlierefore  could  not  amount  to  an  exportation,  unless  the 
mere  entry  of  the  goods,  and  the  payment  of  the  duty 
and  shipment  of  them,  could  be  deemed  sufficient  for  that 
purpose.    If  it  had  been  stated  that  the  ship  had  taken 
in  the  hides,  and  cleared  at  the  custom-house,  there 
would  have  been  no  demurrer.    That  case,  therefore^ 
materially  differs  firom  the  present;  for  in  this,  every 
thing  was  done  both  at  London^  and  at  the  custom- 
bouse,  which  could  be  effected.    It  is  true,  that  at  the 
time  the  licence  expired,  the  ship  had  not  received  the 
cocket,  which  ought  to  have  been  delivered  at  Gravesind. 
Wlnt'  b  the  effect  of  this  document?   Until  it  be  pro- 
duced, the  merchant  is  not  entitled  to  the  drawback,  and 
itii'tlierefore  merely  to  protect  the  revenue  from  fraad« 
ttiht  loss  had  taken  place  between  London  and  Gravisendi 
ihe  case  would  be  different.    When  the  vessel  left  London, 
nhe  was  exported-  for  all  necessary  purposes ;  and  from 
tliat  moment  must  be  considered  to  have  commenced  her 
iszportation,  althou^'  she  had  not  got  that  paper,  and 
thit  licence  had  not  then  expired.    Ships  which  pass  in 
l^allast  receive  no  cocket  at  Gravesend,  and  no  drawback 
is  Snowed,  unless  they  have  passed  that  place.    Whether 
^e  government  have  a  right  to  limit  the  time  of  export- 
adon  by  licences  of  this  description ;  if  such  licence  be 
cbnstfi^  strictly,  it  would  be  necessary  to  have  an  exaa 
ci^p^liailce  with  every  licence  as  wdl  as  to  exportation  as 
Importation.    In  the  case  of  Effurtb  v.  &mith  (a),  the  ves^ 
^sel  'was  protected,  although  the  licence  had  expired  long 
Timre  she  commenced  her  voyage.    It  must  therefore  be 
l^jferred,  that  the  exportation,  in  this  case,  had  begun 
wid^  the  tams  of  this  licence,  as  every  thing  possible 
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INs  done  by  the  plaintiff,  to  entitle  him  to  export. — 
.  Even  could  the  vessel  be  considered  to  have  been  not 
actually  exported,  8tiUas  she  had  begun  within  the  terms 
of  the  licence,  to  do  that  which  was  the  first  step,  by 
breaking  ground,  to  proceed  on  her  voyage,  she  could  not 
legally  alter  her  situation  from  that  moment.  In  cases 
of  importation  the  licences  have  been  always  either  ex- 
tended or  renewed;  so,  in  this  case,  as  the  ship  had  not 
arrived  and  the  consignee  was  in  this  country,  a  renewal 
might  in  like  manner  be  obtained  on  application*  Under 
all  the  circumstances,  therefore,  the  plaintiff  is  entitled  to 
a  new  trial,  as  the  llcencei  in  this  case^  has  been  fulfilled 
on  his  part. 

Ijord  Chief  Justice  Gibbs. — ^Tliere  is  a  wide  distinction 
between  export  and  import  licences;  it  is  necessary  that 
^e  former  be  renewed,  as  the  parties  being  in  this  country 
have  no  di£5culty  in  making  the  application,  but  they 
cannot  be  acquainted  with  the  circumstances,  attending 

the  importation  from  abroad. 

Cur.  adv.  vult.  {a). 

(o)  See  the  judgment,  post,  p.  177. 
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TULLOCH  v.  BOTD. 

This  case  involved  the  same  question  as  the  preceding, . 
as  it  depended  whether  the  plaintiff's  vessel  was  protected, 
as  she  had  not  passed  Grawstftdf  until  the  time  of  sailing 
limited  by  the  licence  had  expired.    The  terms  of  the 
licence,  and  other  circumstances,  varied  in  the  following 

Tessel  from  her  voyages  it  appearing  that  the  licence  expired  on  the  Sd  of  January, 
and  that  the  ship  cleared  at  the  custom-house  on  the  IQth  of  Dtamher  preceding, 
but  did  not  receive  her  deerance  at  Gravetmtd,  till  the  SOth  of  January,  being  detained 
by  the  exporter,  who  feared  a  capture  by  Erntch  prirateen. 


May 


So,  a  vessel  was 
held  not  to  be 
protected  under 
a  licence  for  six 
months,  which 
was  to  be  re- 
newed on  ap- 
plication by  the 
parties,  on  the  * 
return  of  the 
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instances :  It  was  an  action  brought  to  recover  a  total  1617* 

loss  on  the  defendant's  sobscription  of  j^QOO^  to  a  policj      t^^^ 
of  insurances  dated  the  I6ch  of  Decemiir^  1808,  on  the  v. 

Theresa  from  London  to  HoUaui^  during  the  vessel's  stay  Buyd» 
there>  until  the  goods  were  transshipped  into  craft  at 
sea,  and  safely  landed  out  of  such  crafty  excepting  seiaiire 
in  port  or  riv^  in  HoUand.  The  declaration  contained 
two  counts ;  in  one  of  which  the  loss  was  stated  to  have 
happened  by  capture^  by  persons  acting  under  the  authority 
of  the  DuUh  govemment^  and  in  the  other  by  the  perils 
of  the  sea.  A  licence  granted  by  the  privy  coondly  dated 
the  2d  of  July,  1808,  was  given  in  eridence,  which  per- 
mitted the  Theresa  to  make  one  voyage,  navigating  in 
any  manner,  and  sailing  under  any  flag  for  the  space  of  six 
months,  on  condition  that  the  name  and  tonnage  of  the 
vessd  should  be  indorsed  at  the  back  of  the  licence  at  the 
time  of  clearance,  which  licence  was  to  be  renewed  on  ap# 
plication  by  the  parties  at  the  return  of  the  vessel  to  this 
kingdom  from  the  voyage,  during  the  term  of  six  months 
from  the  date  thereof;  as  no  application  was  made,  it  ex» 
jrired  on  the  2d  of  Jasntary,  1809. — It  was  proved  that 
the  vessel  was  cleared  from  the  custom-house,  on  the 
19th  of  December^  1808,  with  her  cargo  on  board,  and 
bills  of  lading  duly  signed  by  the  captain;  but  that  she 
did  not  clear  at  Graveseni^  till  the  20th  ofjasnunrj^  1809, 
as  advices  had  been  received  that  the  dottamers  were  vi* 
gilant,  and  that  French  privateers  were  cruizing  off  the 
Dutch  coast,  in  consequence  of  which  the  vessel  was  de* 
tained  in  this  country  by  order  of  the  plaintiff.  The  cause 
was  first  tried  before  Lord  Chief  Justice  MansfiM^  at 
the  sittings  after  Atschaeknas  term,  1810,  when  his  Lord* 
ship  was  of  opinion  that  the  voyage  was  not  protected 
by  the  licence,  and  accordingly  nonsuited  the  plaintiC 
He^  however,  obtained  a  rule  for  a  new  trial  in  MichaeU 
mas  term,  1815,  and  the  cause  was  again  tried  before 


TULLOCH 
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181  ^  Lord  Oiief  Justin  GMs,-2t  GuiUball^  it  the  nttmgs 
after  last  Trimiy  term,  when  hb  Lordship  concurring 
with  the  opinion  of  Lord  Chief  Justice  MamsfiM^  and 

BoTO<  fbltowing  the  decisions  laid  down  in  the  preceding  case 
of  WUliams  v.  Marshall^  and  the  Aiiomif-Gtturmi  v. 
p9ughHy  again  directed  a  nonsuit.  A  rule  tmi  having 
been  obtained,  by  the  SoUciiar-^emral^  in  last  Mkbadtaas 
term,  for  setting  aside  the  nonsuit. 

Mr.Seijt.  Lem^  in  shewing  causeion  a  former  day  in  this 
term  premised  that  the  particular  day  of  the  vessel's  sailing 
down  the  river  did  not  appear  in  evidence.  The  circum- 
stances of  this  case  were  stronger  than  those  in  WtlUams  v. 
MaribaUf  as  the  time  here  was  left  to  the  discretion  of  the 
merchant,  instead  of  government,  to  say  how  long  such  a 
licctnce  should  continue.  The  merchant  alone  thm^t 
proper  to  detain  the  vessel,  and  to  repossess  himself  of 
those  privileges  which  were  limited  by  the  licence.  The 
licence  was  granted  for  six  months,  and  the  only  restric- 
tion imposed  by  government  was  for  the  parties  to  make 
a  further  application,  when  such  licence  mi^t  be  re- 
newed, subject  to  further  qualifications.  He  dted  the 
case  of  The  Attorney-Generals.  Pougbet  («),  to  shew  that 
these  circumstances  ought  to  be  considered,  with  re- 
ference to  the  general  principles  upon  which  such  licences 
were  extended ;  and  submitted  that  there  was  no  shadow 
of  excuse  for  the  plaintiff's  not  apprizing  the  government 
that  he  wished  for  a  further  extension  of  time  than  the 
terms  of  the  licence  afforded  him. 

The  Attomey^eneral  and  Mr.  Seijt.  Vau^ban^  emtri, 
observed  that  the  arguments  advanced  in  the  case  of 
WiUiams  v.  Marsball  were  applicable  to  the  present,  and 
that  the  only  distinction  existed  on  the  terms  of  the 


(«)  The  Aiiomey^General  refuted  hb  Jiat,  on  a  writ  of  etSDr  in 
Ifaif  case. 
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licence.     The  renewal  of  the  licence,  on  application  b;  18 17* 

the  parties,  merely  reduces  the  question  to  this ;  that  at-       Tulloch 
though  granted  for  six  months,  it  is  only  for  one  voyagej  ^  v. 

and  in  order  to  proceed  on  another,  it  is  necessary  to 
renew  such  licence.  At  all  events,  the  plaintiff  was  justi* 
fied  in  detaining  the  vessel,  as  he  dreaded  douaniers  and 
French  privateers.  The  intermediate  delay,  therefore^ 
was  not  so  culpable  as  to  vitiate  the  licence,  so  as  to  take 
the  parties  out  of  its  protection. 

Lord  Chief  Justice  Gibes. — That  point  would  have 
been  a  question  for  the  jury  to  decide,  but  I  told  them 
that  as  the  ship  did  not  sail,  even  from  London^  till  after 
the  time  specified  in  the  licence  had  eitpired,  that  there* 
fore  she  was  clearly  not  within  the  protection  of  the 
licence  \  but  as  it  is  a  very  important  question,  and  re- 
quires full  deliberation,  we  will  consider  it*        * 

Cur.  adv,  vultk 

On  this  day  his  Lordship  delivered  the  following 
judgment. 

In  the  preceding  case  of  fftllimtis  v.  Marshall  the  court 
gave  judgment  for  the  defendant  \  but  when  they  were 
about  tx>  decide  in  this  case,  they  Were  informed  that  a  case 
in  point  was  then  pending  before  the  court  o(  Adnuraltjt 
and  that  the  judge  of  that  court  was  of  opinion  that 
licences,  under  similar*  circumstances,  were  effective* 
They  therefore]  opened  the  rules  for- forther  argumentf 
but  as  no  such  case  has  been  -traasmitted  to  them^  they 
cannot  revoke  their  formisr  JBdgment,  .and  both  these 
rules  must  therefore  be  Discharged  {0)4 


(a)  The  reporter  believes  thai  the  case  aUuded  to  by  his  lordship 
wa»  that  4>^vhe  Mw^  f7oof| -Heckled  in  ilic  court  o(  AdmiraiiWt 
which  has  not  been  reported.  It  was  cited  and  commented  ou  by 
Lx>rd  Chief  Baron  Thomson  in  the  case  of  the  AUoVney-Generai  r. 
Poug-het,  2  Price's  Exch.  Rep.  388,  9^ 

VOL.  t.  M 
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Where  a  broker 
effected  a  policy 
of  insurance  in 
the  name  of  his 
principal,  under 
a  del  credere 
commission,  and 
guaranteed  the 
solvency  of  the 
underwriters  ia 
the  body  of  the 
policy,  which 
was  left  in  the 
custody  of  the 
assured  until  the 
broker  had  paid 
the  loss,  accord- 
ing to  the  terms 
of  the  euarantie. 
— Held,  that  a 
loss  having  hap- 
pened bemre  tne 
bankruptcy  of 
one  ef  the  un- 
derwriters, and 
adjusted  after- 
wards, could  not 
be  set-off  by  the 
broker,  in  an 
action  brought 
against  him 
by  the  assignees 
to  recover  pre- 
miums due  to 
the  bankrupt, 
either  as  con- 
stituting a  mu- 
tual debt  or 
mutual  credit, 
although  the 
broker  had  ac« 
counted  for  such 
loss  with  the 
assured  before 
the  bankruptcy. 


p£ELE  and  others^  assignees  of  Wadington,  a  banknqir, 
V,  North  COTE  and  another. 

This  was  an  action  of  indebitatus  assumpsit^  brought  by  the 
plaintiffs^  as  assignees  of  Wadingtonj  a  bankrupt,  to  recover 
<£ld4 :  \0$'.  lOJ.,  claimed  to  be  due  to  the  bankrupt,  before 
his  bankruptcy,  as  the  balance  of  an  underwriting  account, 
existing  between  him  as  such  underwriter  and  the  defend* 
ants,  as  brokers,  in  respect  of  premiums  of  insurance  and 
losses  on  several  policies  which  had  been  effected  by  the 
defendants  as  specified  in  the  plaintifis'  particulars  of  de- 
"mand,  against  which  the  defendants  insisted  they  were  en- 
titled to  a  set-off,  for  a  loss  which  had  been  incurred  on  a 
policy,  dated  the  7th  of  Nov.  1814,  and  underwritten  to 
them,  as  brokers,  by  the  bankrupt's  agent,  on  a  ship  named 
the  PrificeOscar. — ^The  items  of  mutual  account  between 
the  parties,  with  the  exception  of  this  loss,  had  been  ad- 
justed. The  policy  on  which  the  loss*  in  question  arises, 
was  on  goods,  and  effected  by  the  defendants  as  the  brokers 
or  agents  of  Messrs.  Brown j  fVestiiny  isf  Co,^  in  the  name 
of  their  principals,  and  as  agents  ^  and  was  underwritten 
by  the  bankrupt,  through  his  agent  Mounshir,  for  £200. 
The  defendants  acted  imder  a  del  credere  commission,  and 
these  words  were  insert^  iii  the  body  of  the  policy,  w». 
"  It  is  agreed  that  the  broker  shall  guaranty  the  imder- 
writers  hereon,  without  prejudice  to  this  insurance.**  The 
ship  was  lost  on  the  20th  of  February y  1815,  and  on  the 
20th  of  ^ir/p following,  a  general  average  was  adjusted  and 
settled,  at  £\^1 :  3i :  3 J.  per  cent,  by  all  the  underwriters, 
except  the  bankrupt.  But  the  following  memorandum  was 
indorsed  on  the  policy  by  Mounsher,  his  agent.  **  Admit 
to  prove  jei94i :  6s  :  6d.,  under  the  estate  of  H.  Wad- 


IN   THE   FIFTY-SBVEMTH  TEAR   OF  GEO.   III. 


179 


mgion,  IF.  Mounsber!'  The  cause  was  tried  before  Lord 
Chief  Justice4|^i^^/»  at  GuiUbai/,  at  the  sittings  after  last 
Trinity  term,  when  it  was  admitted  that  WadingtonheczmQ 
bankrupt,  on  the  95ch  o£  March,  1815.  It  was  proved 
that  the  defendants  had  paid  the  loss  in  question  to  Brown 
&r  Co,,  previous  to  the  bankruptqry  and  that  the  poliqri 
which  was  not  eflFected  in  the  name  of  the  defendants  a« 
brokers, remained  in  the  possession  of  Brown  (5*  Co.,  and 
had  so  continued  until  Brown  (^  Co.  had  sent  it  to  them 
for  the  purpose  of  receiving  the  loss  according  to  the  terms 
of  the  guarantie  contained  therein.  The  plaintiffs  reco* 
vered  a  verdict  for  the  amount  of  their  demand,  subject  to 
the  opinion  of  this  court,  as  to  whether  the  defendants^ 
having  acted  pnder  a  dei  creJere  commission,  had  a  right 
to  setoff  such  loss  as  a  mutual  credit,  against  the  pre* 
miiuns  due,  as  the  adjustment  of  the  loss  was  not  made  till 
the  20th  of  July,  1815,  and  the  commission  of  bankrupt 
against  Wadington  was  dated  on  the  25th  of  March  pre* 
vious. 

Mr.  Serjt.  Vaughan  having,  in  the  last  Michoitmat 
term,  obtained  a  rule  niii  that  the  verdict  should  be  set 
aside  and  a  nonsuit  entered,  or  a  new  trial  granted, 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  shewed 
cause,  and  insisted  that  the  balance  on  account  of  this 
loss  could  not  be  set  off,  as  the  policy  was  effected  in  the 
name  of  Brown  ^^  Co.,  and  the  defendants  were  not 
connected  with  it,  except  by  the  clause  of  guarantie  in- 
serted therein.  The  principle  has  been  reduced  in  the 
cases  decided  on  this  subject,  that  the  mere  acting  in  the 
capacity  of  a  broker  is  not  sufficient  to  entitle  a  defendant 
to  a  set-off.  The  defendants,  in  this  caset  had  no  lien  on  the 
policy,  and  there  was  no  relation  between.them  and  the  un# 
derwriters,  for  the  mere  circumstance  of  the  introduction 
of  &e  guarantie  does  not  place  the  brokers  in  the  situation 
of  principab  \  neither  was  t)ie  policy  ia  the  hands  of  the 
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181 7-         defendants,  but  was  left  with  the  assured.    The  effect  ^ 
J^"^  the  guarantie  was  merely  an  undertaking  between  tlie  de- 

V.  fendantSy  as  brokers^  and  the  assured^  for  the  former  to 

AORTHcoTB.  goarantee  the  solvency  of  the  underwriters;  no  further 
liability  of  the  underwriters  attached  by  such  guarantiee 
for  they  were  liablej  at  all  events ;  nor  is  the  effect  of  the 
policy  altered,  if  there  be  a  collateral  agreement  between 
the  brokers  and  the  assured :  unless,  thereforey  the 
brokers  are  connected  with  the  underwriters  as  principals, 
and  the  underwriters  know  them  in  that  character,  the 
former  are  not  entitled  to  a  set-off.  If  this  loss  could 
be  set-off,  it  will  be  sufficient  for  a  broker  to  have  merely 
a  privity  with  the  assured.  It  is  further  necessary  that 
there  should  be  a  connexion  in  the  accounts  between  the 
brokers  and  underwriters ;  but  in  this  case  the  defendants 
could  not  sue  in  their  own  names,  there  being  no  privity 
of  contract  between  them  and  the  underwriters.  Although 
the  ^adjustment  was  not  made  until  after  the  issuing  of 
the  commission  of  bankrupt,  still  that  would  not  alter  the 
right  of  the  assignees,  as  the  loss  took  place  previous  to  the 
bankruptcy.  The  relative  situations  in  which  the  brokers, 
assured,  and  underwriters  stand  with  regard  to  each 
other,  and  the  cases  where  brokers  may  or  may  not  set 
off  losses  in  actions  brought  against  them  by  the  assignees 
of  an  underwriter  for  premiums,  are  collected  in  the 
last  edition  of  Mr.  Justice  ParV^  very  valuable  treatise 
on  TCbe  Law  of  Insurance  (a\  where  the  dbtinctions  are 
clearly  and  elaborately  pointed  out.  All  these  cases  shew 
that  the  broker  must  be  the  person  interested,  or  that  the 
policy  is  underwritten  in  his  name :  unless,  therefore,  in 
this  case,  the  underwriter  had  given  credit  to  the  de» 
fendants,  they  must  be  considered  in  the  capacity  of 
agents;  and,  therefore,  could  not  be  entitled  to  set-off: 

(a)  7th  edit.  pp.  39  to  i3. 
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the  mere  guarantie  of  the  solvency  of  the  underwriter 
does  not  affect  the  liability  of  the  latter.  The  cases 
of  Grove  ▼.  Dubois  (a),  and  Bi%e  v.  Dickason  (i),  have 
been  considerably  shaken  by  later  decisions.  [Mr.  Jus- 
tice Park. — Does  not  this  case  come  within  the  deci- 
sion of  Lord  ElienbGrougb  in  Cumming  v.  Forrester  {c)  ?] 
It  does  not  appear  that  the  guarantie  was  made  between 
the  defendants,  as  brokers,  and  the  assured,  with  the 
privity  of  the  underwriters.  The  defendants  are  interested 
only  with  the  assured,  and  the  condition  of  the  under- 
writers is  not  altered  by  the  insertion  of  the  guarantie. 
Thb  being  a  case  of  a  broker,  as  agent,  endeavouring  to 
set-off  a  loss,  where  the  underwriter  becomes  bankrupt^ 
falls  within  the  latter  class  of  cases  of  Sbee  v.  Clarison  (J), 
A4hei  V.  Forrester  {e)^  Goldscbmidi  v,  hyon  (/),  and P^riir 
^.  Smiib  (g) ;  the  only  distinction  is,  whether  the  intro- 
duction of  the  guarantie,  by  the  broker,  on  the  face  of 
the  policy,  can  be  deemed  a  privity  of  contract  between 
him  and  the  underwriters. 

The  Attomey^Generalf  and  Mr.  Serjt.  Vaugban^  coniri, 
submitted  that  although  the  defendants  might  not  strictly 
be  entitled  to  a  set-off,  they  still  had  a  right  to  bring  this 
loss  into  the  account.  The  distinction  turned,  in  the  cases 
cited,  to  where  the  policy  was  effected  in  the  name  of  the 
broker,  or  the  assured.  It  has  been  decided  in  Bhuy. 
Dickason  that  if  a  policy  be  made  in  the  name  of  a 
broker,  he  would  have  a  right  to  set-off  monies  due 
before,  although  not  adjusted  till  after  the  bankruptcy. 
As  the  plaintifis,  in  this  case,  sue  as  assignees,  it*  is  un- 
necessary for  the  defendants  to  set-off,  but  it  is  sufficient 
for  them  to  shew  that  there  was  a  debt  due  to  them  from 
the  bankrupt,  as  underwriter,  at  the  time  of  his  bank* 
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181 7«  niptcyi  or  that  a  mutual  credit  existed  between  them^ 


Peele 


out  of  which  the  debt  arose.     The  guarantie  ^ppemng 
V,  in  the  body  of  the  policy,  is  sufficient  to  shew  that  it  was 

NoRTHCOTE.  gjygn  to  the  assureds  with  the  privity  or  consent  of  the 
underwriters ;  this,  thereforCf  takes  it  out  of  the  case  of 
Gumming  v.  Forester.  If  this  had  been  a  mere  del  credere 
commission^  given  by  the  assured  to  the  defendants,  who 
-guaranteed  the  solvency  of  the  underwriters,  without 
their  authority  no  action  could  be  maintained;  but  this 
guarantie  being  in  the  body  of  the  policy  must  have  bera 
authorized  by  the  underwriters,  to  whom  it  is  advan* 
tageous,  as  the  assured  would  not  effect  the  policy  without 
such  guarantie :  this  therefore  is  done  with  the  knowledge 
6f  all  parties,  and  the  defendants  had  a  right  to  call  on  the 
underwriters  in  the  name  of  the  assured,  if  there  were  no 
bankruptcy;  or  in  case  of  bankruptcy  to  use  the  name  of 
the  assured,  in  proving  their  debt  under  the  commissioo. 
[Lord  Chief  Justice  GMs. — The  only  question  is,  whe- 
ther the  bankrupt,  as  underwriter,  authorized  the  de* 
fendants  to  enter  into  the  guarantie  for  him ;  and  if  such 
authority  were  given,  whether  it  would  constitute  a  mu- 
tual credit  at  the  time  of  the  bankruptcy,  or  whether  the 
broker,  being  afterwards  obliged  to  pay  the  assured, 
could  set-off  this  as  a  debt  due  before.]  The  efiect  of 
the  guarantie  is  to  create  a  debt  immediately  on  the  loss 
between  the  brokers  and  the  asstired ;  it  must  be  con- 
cluded that  the  underwriter  has  authorized  such  broker 
to  pay  the  debt  whenever  the  loss  might  happen,  and 
the  effect  of  such  authority  would  be  sufficient  to  consti- 
tute a  mutual  credit.  The  case  of  Camming  v.  Fprresier 
turned  on  unliquidated  damages,  on  a  subject  of  set-off; 
-and  was,  therefore,  distinguishable  from  the  present. 
lAxtAEUenborough  there  said,  that  the  claim  of  the  brokers 
to  set-off  arose  out  of  an  authorized  contract  made  by 
diem  with  their  employers,  without  the  privity  of  the 
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plaintiff;  but  here  it  must  have  been  done  both  with  the 
authority  and  privity  of  the  underwriters  : — though  the 
broker  is  no  party  to  the  contract  between  the  under* 
writers  and  the  assured,  a  privity  of  contract  still  exists 
between  them  all.  By  the  doctrine  laid  down  by  Lord 
MansfieU  and  Mr.  Justice  BuUer^  in  Grove  v.  Duiois,  the 
liability  attaches  on  the  broker  in  the  first  instance  ^  and, 
whether  the  underwriter  knew  the  principal  or  not,  still, 
in  case  of  a  loss,  it  would  constitute  a  mutual  credit. 
The  other  cbss  of  cases  is  not  applicable  to  the  present 
question.  In  the  case  of  WeinMt  v.  Roberts  {a\  Lord 
EUenkrougb  said,  the  broker,  with  a  dil  credere  commis- 
sion, may  be  looked  upon  as  the  owner  of  the  policy,  and 
he  being  answerable  to  the  insured  for  the  loss,  the 
amount  may  be  considered  as  due  to  him,  and  may  bt 
set-off  in  an  action  brought  against  him  by  the  under- 
writer for  premiums.  The  guarantie  being  inserted  in 
the  policy,  authorized  the  brokers  to  pay  this  debt  to  the 
assured ;  and  they  have  therefore  a  defence  to  this  action, 
on  the  ground  of  mutual  credit. 

Mr.  Seijt.  Len$^  in  reply,  observed  that  in  Weinholt  v. 
Roberts^  the  plaintiff  had  underwritten  a  policy  to  the  de- 
fendant ;  and  that  he  had  a  del  credere  commission  from 
the  assured  for  guaranteeing  the  solvency  of  the  plaintiff 
and  other  underwriters,  which  rendered  it  doubtful 
whether  the  broker  was  not  a  party  to  the  policy,  and 
that  case  was  merely  confirmatory  of  Grove  v.  Dubois  and 

Bizi  V.  Dickaion. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Gibbs,  on  this  day,  delivered  the 
decision  of  the  court. — This  was  a  question,  whether  the 
defendants,  as  brokers,  were  entitled  to  set-off  a  lost 
against  a  claim  made  on  them  for  premiums  of  insurance. 


Pbelb 

V, 
NOETUCOTB. 


(a)  B  Camp.  »t8. 


JiJoRTtfCOTE, 


184  dASES  IM  EASTER  rSKU, 

181 7-         by  the  assignees  of  an  underwriter,  who  had  become 
^^  bankrupt,  upon  policies  subscribed  hj  him  before  his 

V.  bankruptcy. — The  facts  of  the  case  were  these :  A  policy 

was  opened,  not  in  the  names  of  the  brokers,  but  of  th^ 
assured.  The  assured  retained  the  policy  in  their  owii 
hands  *,  but  the  brokers  guaranteed  the  underwriters  for 
a  del  credere  commission,  and  were  therefore  only  an- 
swerable in  the  second  instance  for  losses,  if  any  should 
arise.  The  loss  in  question  happened  before  the  bank? 
ruptcy  of  the  underwriters,  and  the  defendants,  as  brokers, 
had  consequently  paid  the  loss  to  the  assured :  the  ques- 
tion then  was,  whether  the  brokers,  after  the  bankruptcy, 
could  be  called  on  by  the  assignees  to  pay  them  the  loss ; 
and  if  so,  whether  such  brokers  were  not  entitled  to  set  it 
off,  as  money  paid  to  the  assured  against  the  claim  of  the 
assignees  i  in  short,  whether  this  was  a  mutual  debt  existing 
at  the  time  of  the  bankruptcy,  or  a  mutual  credit.  It  is 
quite  clear  that  it  could  not  be  a  mutual  debt,  so  as  to  be 
deemed  money  paid  before  the  bankruptcy.  The  only 
question  therefore  remaining  is,  whether  it  can  be  consi- 
dered a  mutual  credit.  If  the  policy  had  been  opened  in 
the  name  of  the  brokers^  this  case  might  have  been  classed 
with  those  of  Grove  v.  Duboisy  Bize  v.  Dickason^  and 
Weinholt  v.  Roberts.  If  it  remained  in  the  hands  of  the 
brokers,  then  the  other  class  of  cases  would  apply;  but 
neither  the  one  nor  the  other  are  applicable  to  the  pre- 
sent question.  The  names  of  the  brokers  were  not  inserted 
in  the  policy  j  neither  was  the  policy  left  with  them,  but 
remsuned  in  the  hands  of  the  assured  when  they  made 
their  claim  on  the  defendants,  as  brokers ;  they  were 
compelled  to  pay  on  account  of  an  obligation  they  had  en- 
tered into  to  guaranty  the  underwriters,  and  for  which 
they  had  received  a  del  credere  commission.  The  brokers 
therefore,  had  no  claims,  either  to  a  mutual  debt  or  a 
mutual  credit.    The  peculiarity  which  distinguishes  this 


IM  THE  FIFTT^EVEMTH  YEAR  OP  GEO.  UI. 


185 


from  the  other  cases  is,  that  the  brokers  guaranteed  the 
underwriters,  who  are  parties  to  the  policy.  It  has  been 
insisted  that  the  underwriters  subscribed  the  policy,  on 
the  ground  that  the  brokers  had  agreed  with  the  assured 
to  guaranty  their  solvency;  and  that  that  is  therefore  a  cre- 
dit given  by  them  to  the  brokers.  That  argument  rests  on 
the  assumption  that  the  underwriters  were  parties  to  the 
contract.  The  main  question  is,  whether  the  brokers 
were  parties  :  they  were  merely  the  agents  for  both  the 
underwriters  and  the  assured,  because  they  were  debtors 
to  the  underwriters  for  premiums  which  were  not  paid  for 
at  the  time  the  policy  was  effected ;  and  with  respect  to  the 
guarantie,  no  one  was  interested  but  the  assured.  The 
brokers  were  paid  for  it  by  a  del  credere  commission.  The 
policy  contained  the  memorandum,  *'  that  it  was  agreed 
that  the  brokers  should  guaranty  the  underwriters 
thereon."  The  question  then  is,  on  the  construction  of 
this  memorandum,  and  between  whom  it  was  entered 
into.  It  can  only  relate  to  the  assured  and  the  brokers  i 
no  one  was  interested  but  them ;  therefore  the  guarantie 
was  merely  evidence  of  an  agreement  between  those 
parties.  If  that  be  the  case,  the  underwriters  are  not  at 
all  affected  by  It,  and  the  case  stands  as  if  a  payment  was 
made  by  the  brokers  to  the  assured  under  a  commissioli 
del  credere,  and  therefore  the  brokers  are  not  entitled  to 
set-off  those  premiums  against  the  losses  due  from  the 

underwriters.  ^ 

Rule  discharged  (a),  . 


I8I7. 


Pbbli 
morthcoti. 


(a)  See  the  note  to  the  case  of  Houston  v.  Rolertson,  I  fTo  ^  N. 
P.  Rep.  89. 
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Friday,  MiLLINGTON  v.  GOODMIN. 

May  10th. 

Thcvcnuc  in  a     ]^^^  Serjt.  HuUock  moved  for  a  rule  nisi  to  amend  the 

declaration  being  ... 

laid  in  a  county    declaration  in  this  cause,  by  changing  the  veniie  finom 

Suit  would^  not   La^fCMsbire  to  Gkuastersbire^  into  which  latter  county  the 

allow  it  to  be       original  writ  had  issued.    The  defendant  was  arrested  in 

error  anig;ned  for  Ghuastersiire,  and  bail  above  were  put  in ;  but  the  deda- 

want  of  •n  ration  was  delivered  in  Laficmstiref  where  the  venue  was 

onginal  wnt. 

laid.    The  defendant  having  obtained  particulars  of  the 

plaintiff's  demand,  suffered  judgment  by  default.  A 
writ  of  inquiry  had  been  executed  in  Lancasbin ;  final 
judgment  signed,  and  the  costs  taxed.— -A  writ  of  error 
was  then  brought^  and  the  error  assigned  was  the  want  of 
an  original. 

Lord  Chief  Justice  Gibbs. — How  can  the  court  per- 
mit a  record  to  be  amended,  after  a  writ  of  inquiry  has 
been  executed  in  Lancashire  ?  Is  there  any  case  where 
an  amendment  of  this  nature  has  been  allowed^  after 
judgment  signed  ? — ^The  action  was  brought  in  Ijancth 
jbire.  The  plaintiff  cannot  get  an  original  in  Lancastetf 
because  there  is  no  officer  there  to  grant  it^  and  that  it 
assigned  for  error.  The  plaintiff  below  has  himself  created 
the  difficulty,  by  suing  out  his  original  writ  in  GioitasUr^ 
iKrif  and  laying  the  venue  in  Lancashire. 

Rule  refused. 
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Garland  and  another  (surviving  partners  of  Daker,,        Friday, 
deceased)  v.  Noble  and  another.  •  ^^•y  ^^^h. 

Mr.  Seijt.  Bosanquit  moved  for  a  rule  nisi  to  set  aside  An  action  was 
the  award  in  this  causei  on  the  ground  that  the  arbitrator  against  two  de* 

had  declined  to  enter  into  one  of  several  matters  referred  fondants,  as 

partners,  resident 
to  him,  by  an  order  of  nisi  prius^  directing  the  jury  abroad.--The 

to  find  a  verdict  for  the  plaintiflFs,  with  j^4780  damages,  ^Sd^to^IISld 
subject  to  the  award  of  ^.  W.^  to  whom  the  cause  and  all  obtained  oat- 
matters  in  difference  between  the  parties  were  inferred,  ,tJJ2ip  bei^ 
so  that  he  made  his  award  by  a  Riven  day.    By  an  affidavit  dissolved,  one  of 

r  rijrj  •  jl  •  the  defendanU 

of  one  of  the  defendants,  it  appeared  that  an  action  was  arrived  in 

brought  in  1813,  by  the  plaintifii,  against  the  defendants,  ^''g^^^p^d 
who  were  partners  in  Malta^  respecting  the  disbursements  on  a  capiat  ui- 
of  a  ship.  That  the  plaintiffs  proceeded  to  outlawry  therein,  'uf^  (JJJ[|*^ 
which  they  obtained  inMarci,  1814;  and  that  thepartner-  uined  for  re- 
ship  between  the  defendants  having  been  dissolved,  one  hwJC.l-By^an' 

of  them  arrived  in  London,  in  December,  1814,  and  was  order  of  refer- 

,.      ,  ...  r  .         .f  ence  all  matters 

immediately  arrestedi  by  virtue  of  a  caputs  utiagatum,  jn  difleience  be« 

and  imprisoned  from  that  tune  till  the  last  day  of  January,  ^"^^^  ^  hm^todT* 
1815;  that  the  court,  in  HUarj  term,  1814,  made  a  rule  to  an  arbitrator, 
absolute  for  reversing  the  outlawry,  and  discharging  the  ^n"JiJj^"JhJ"^ 
defendant  on  his  putting  in  and  perfecting  bail,  and  en-  claims  of  the 
tering  a  common  appearance  for  the  other  defendant.  ,pecting  the  out* 
That  the  costs  were  paid  by  the  deponent.     That  a  bill  l^wry,  but  con- 
^,    j^     ,.     1^    V      .  r     J  •         .      fined  himse\f  to 

m  chancery  was  filed  by  both  the  defendants  against  the  the  action  com- 

plaintiffs,  for  a  discovery,  in  which  the  various  circum-  Ju*"^w*#j?*' 
stances,  respecting  the  action  brought  by  the  plaintiffs,  that  he  was  not 
were  stated,  and  the  illegality  of  the  outlawry  issued  against  the  outlawry* 

the  defendants.    That  the  cause  was  referred  j  when  the  in^  considera- 

Uon»  as  no  Joint 
specific  injuiy 

was  stated  to  have  been  sustained  by  both  the  defendants,  and  the  oourt  refniea  to  Mt 

a«ide  the  award. 
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1817-  arbitrator  heard  evidence  on  the  matters  relating  to  the 

_  ^'^^'^         action;  but  refused  to  hear  claims  for  damages  sustained 
V.  by  both  the  defendants^  by  reason  of  the  illegal  outlawry 

^^^^^'  against  them  jointly,  and  on  account  of  the  imprisonment 
of  the  deponent.  The  arbitrator  doubted  whether  he  was 
empowered  to  hear  evidence  in  support  of  such  claims,  and 
consulted  a  barrister^  whether  such  claims  could  be  con- 
ndered  as  a  matter  in  difference  within  the  meaning  of 
the  order  of  reference,  who  was  of  opinion  that  the  sub- 
mission by  the  rule  of  reference  (being  of  all  matters  be- 
tween the  parties)  meant  of  all  matters  between  the 
plaintifis  respectively  on  the  one  side,  and  both  the  de* 
fendants  on  the  other,  and  therefore  did  not  embrace  a 
matter  in  difference  between  the  plaintifis  and  one  of 
the  defendants  separately,  and  that  no  actual  damage 
had  been  sustained  by  the  defendants  jointly,  and 
therefore  that  the  arbitrator  had  no  jurisdiction  to  en- 
quire into  those  claims.  That  the  arbitrator  relying  on 
this  opinion,  refused  to  consider  such  claims,  and  made 
his  award  accordingly.  The  learned  serjeant  submitted, 
that  as  all  matters  in  difference  were  submitted  to  the 
arbitrator,  and  the  authority  given  to  him  being  con- 
ditional, the  award  was  bad,  as  he  had  omitted  to  settle 
one  of  the  subjects  of  difference  which  was  stipulated 
for,  and  he  cited  the  judgment  of  Lord  ElUnborough  in 
the  case  of  Randall  v.  Randall  {a). 

Lord  Chief  Justice  Gibbs. — ^If  the  party  complaining 
had  pointed  out  any  specific  damage  which  had  been  jointly 
sustained  by  reason  of  the  outlawry,  such  damage  should 
have  been  presented  to  the  arbitrator,  as  constituting  one 
of  the  matters  in  difference  between  the  parties.  But  I 
perfectly  agree  with  the  barrister,  that  no  such  damage 


(a)  7  C  R*  80.^  See  also  Gewrg9  r.  Lonsley,  8  JS.  R.  13. 
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could  have  arisen.    The  proceedings  on  an  outlawry  are  1817. 

either  against  the  person  or  property  \  if  against  the  per-.  "'^''^ 

$on»  the  proceedings  could  not  apply  to  both  the  de-  v 

fendantSy  as  one  only  was  arrested:  if  their  joint  property        NoBira. 

had  been  taken  in  execution,  the  applicant  should  have 

shewn  that  such  injury  had  been  sustained.    This  is  a 

trap  baited  to  set  aside  the  award.     The  arbitrator  comr 

municated  the  opinion  of  counsel*  that  no  joint  injury 

had  been  sustained.     The  party  complaining  insists  that 

he  has  received  an  injury  under  the  outlawry ;  but  still 

he  has  not  pointed  out  the  specific  injury  in  his  affidavit. 

The  arbitrator  was  informed^  by  counsel,  that  no  such 

injury  had  been  sustained;  this  the  party  negatived  in  a 

general  manner,  without  shewing  the  distinct  matter.  As, 

therefore,  the  affidavit  has  not  stated  a  specific  joint  injury* 

the  rule  must  be 

Refused. 


Friday, 
Jkzbph  V.Ingram,  Sherifi^ of  Sk/i/j".  .  May  i6ih. 

This  was  an  action  brought  against  the  defendant,  as  I|j^Jo7'^/{^"^ 

sheriff  of  Sussex i  for  a  false  return  to  a  writ  of  Jiiri  facias  mg  in  possession 

sued  out  by  the  plaintiff,  against  one  tfewtnan,  directing  der  a*writ"f ""' 

the  defendant,  as  sheriff,  to  levy  <£233 :  Ss :  4rf.,  to  which  f-f^*  he  cxe- 

he  returned  he  had  levied  to  the  amount  of  j^l9  only;  assignment  to  B. 

and  that  Newman  had  no  other  property  by  which  the  fo'*  valuable 

riu  consideration,  on 

residue  of  the  debt  could  be  satisfied. — The  facts  of  the  which  theexe 

case  were  these:  In  Octotir,  1814,  the  then  sheriff  of  dl^'i||.'''i73iJ' 

Sussex  was  in  possession  of  Newman^  goods,  under  a  writ  perintended  the 

of  fieri  facias^  issued  at  the  suit  of  one  Gilbert.^^Niwman  Sc"pro^rty,  but 

allowed  vl.  to 
continue  inr  possession.    The  same  property  was  seized  under  a  subsec^uent  execution 
at  the  suit  of  C. — Heldt  that  such  property  was  protected  by  the  assignment  to  B,, 
although  A.  had  continued  in  themble  posiesMon. 
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was  then  labouring  under  many  difficulties  $  and  while  the 
officer  was  in  possession,  a  person  by  the  name  of  Dtmi 
advanced  him  <£450  to  relieve  his  wants,  and  on  such 
advance  being  made,  Newman  executed  a  deed  of  asngn* 
ment  to  Dunk,  dated  the  ISth  of  Octcberj  1814,  of  aB 
his  interest  in  a  -hxm  which  he  then  rented,  together 
with  his  cattle  and  implements  of  husbandry  (the  houses 
hold  furniture  only  excepted).  Dunk  superintended  the 
management  of  the  farm  until  the  month  of  October  last: 
he  paid  all  taxes  and  labourers  wages,  purchased  and  sold 
cattle,  and  was  occasionally  present ;  but  Nevmum  conti- 
nued in  possession,  when  Dunk  was  acquainted  that  the 
present  plaintiff  bad  issued  a  writ  diJUrifdcuu^  fiir  a  debt 
of .^460,  and  that  the  defiendant  had  seized,  not  only  Nev^ 
man's  furniture,  but  the  farming  stock,  which  had  been 
assigned  to  Dunk^  together  with  the  crops  on  the  land,  and 
.that  the  officer  was  about  to  proceed  to  a  sale  thereof.  On 
the  30th  of  that  month  jDv/iiserred  the  officer  withanotice, 
stating  theparticulars  of  the  deed  of  assignment,  and  that  he 
had  continued  to  manage  the  business  of  the  farm  from  the 
date  thereof;  and  that  all  the  property  taken  under  the 
Jltri/adasy  except  the  household  furniture,  was  his.  The 
whole  of  the  effects  were  sold  on  those  terms,  vim.  {that 
the  sheriff  should  pay  over  to  the  plaintiff  the  amount 
of  what  the  furniture  sold  for,  and  return  nulla  hna 
as  to  the  residue,  the  stock,  and  farming  utensils  hav- 
ing passed  from  Newman  to  Dunk,  under  the  assign- 
ment. The  household  furniture  not  being  protected  by 
the  deed,  sold  for  <£l9,  and  the  stock  and  crops  for 
<£538.  By  the  account  of  the  receipts  and  paymehu 
kept  by  Dunk,  there  appeared  to  be  due  to  him  from 
Newman  <£287,  at  the  time  of  the  sale;  besides  the  £^0 
advanced  by  him  at  the  time  of  executing  the  deed  : 
the  defendant  therefore  returned,  that  he  had  levied 
^19i  and  that  Newman  had  no  more  goods  in  his  bauli* 
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wick:  this  sum  the  plaintiff  refused  to  accept,  and  com-  1817* 

menced  the  present  action  against  the  sheriff,  who  was         .  '"■^ 

indemnified  by  Dunk. — ^The  cause  was  tried  at  the  sittings  Vm 

in  MiddksiXf  after  the  last  term,  before  Mr.  Justice        I»oram. 

Dallas^  when  it  was  insisted  that  as  Dunk  had  no  visible 

possession  of  the  property,  it  could  not  pass  under  the 

deed  of  assignment.   The  learned  judge  left  it  to  the  jury 

to  say,  whether  the  assignment  to  Dunk  was  fraudulent, 

if  so,  they  would  find  a  verdict  for  the  plaintiff;  but  if 

there  had  been  a  bona  fide  assignment  to  Dunky  they 

would  then  find  a  verdict  for  the  defendant.    Theyy 

however,  returned  a  verdict  for  the  plaintiff,  assigning  as 

their  reason  for  iso  doing,  that  although  the  money, 

which  was  the  consideration  of  the  deed,  was  fairly 

idvanced  by  Dunk^  still  they  considered  that  there  was 

a  want  of  sufficient  notoriety  of  the  transfer  of  the  pro« 

perty. 

Mr.  Seijt.  Besty  on  a  former  day  in  this  term,  had 
obtained  a  rule  /iixi,  that  this  verdict  should  be  set  aude, 
and  a  new  trial  granted,  or  that  a  verdict  might  be  en- 
tered for  the  defendant. 

Mr.  Seijt.  Vaugban  and  Mr.  Serjt*  Copley  now  shewed 
cause  against  the  rule,  and  contended,  that  although  tixe 
deed  of  assignment  might  not  be  absolutely  fraudulent, 
still,  as  Newman  continued  on  the  £irm,the  possession  was 
nor  changed,  though  Dunk  might  be  occasionally  there ; 
but  they  insisted  that  the  assignment  was,  in  fact,  firaudu^ 
lentf  and  relied  on  the  stat.  IS  Eti%.  c.  5.  (0),  which 


(o)  By  Mct.  6,  it  is  enacted,  that  **  That  act,  or  any  thins  therein 
containdl,  should  not  extead  toany  estate  or  interest  in  lands,  tene* 
ments,  hereditaments,  leases,  renU,  commons,  profits,  goods  or  chat- 
tels, had,  made,  conveyed  or  assured,  which  estate  or  interest  was, 
or  should  be,  upon  good  consideration,  and  hon&Jidef  lawfully  con* 
Teyed  or  assured  to  any  person  or  persons,  or  bodies  politic  or  corpo- 
rau,  not  having  at  the  time  of  socb  conveyance  or  aa^tiraiiet  to  them 
made,  any  manner  of  notice  or  knowledge  of  such  covin,  fiaud,  or 
ooUusion. 
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makes  void  all  fraudulent  deeds  or  conveyances  made  t9 
avoid  (he  debts  of  others.— Not  only  a  good  and  valnabk 
consideration  is  necessary  to  comply  with  the  terms  of 
that  section,  but  a  hm&fidi  conveyance  and  possession 
are  also  requisite :  and  here  the  possession  has  been  iqp 
consistent  with  the  deed  of  conveyance.  The  case  of 
Edfvards  V.  Harben  {a)  was  not  determined  oo  the  statute 
of  21  Jat.  1,  c.  19,  J.  11.  That  statute  was  wholly  in- 
applicable  to  the  present  ca^,  as  it  provided  for  property 
in  the  visible  possession  of  per^ns  who  had  become 
bankrupts,  and  in  Stone  v.  Grubham  {b\  which  was  de- 
cided before  the  statute  of  James  was  past,  it  was  hdd 
that  an  absolute  conveyance,  unattended  by  possessioB* 
was  fraudulent;  and  Mr.  Justice  BuUeTy- in  Edwards  v. 
Harden  said,  that  it  had  been  always  held,  that  if  a  man 
sell  goods  and  still  continue  in  possession  as  visible  owner, 
such  sale  is  fraudulent  and  void  as  against  creditors.  The 
case  of  Kidd  v.  Rawlinson  (c)  was  distinguishable,  as  it 
turned  on  the  notoriety  of  the  transfer ;  and  Lord  Eiion 
there  admits  the  distinction.  If  Dunk  had  an  ostensible 
conveyance  of  the  property,  then  this  case  would  come 
within  that  of  Badd  V.  Raijolimon ;  but  this  deed  of  as- 
signment was  merely  a  private  engagement  between  him 
and  Newman.  Although  the  transaction  may  not  be 
fraudulent,  per  se^  it  still  bears  the  semblance  of  fraud. 
The  jury  said,  that  though  they  were  satisfied  that  DutA 
had  advanced  the  money,  still  there  ought  to  have  been  a 
more  notorious  promulgation  of  the  transfer.  In  JUMrdr. 
Jnderson{d),LoTd Kenyan  says,  that  the  statute  of  JE//%.  did 
not  apply  to  that  case,  as  the  warrant  of  attorney  was  there 
given  on  a  good  consideration,  and  the  words  bonJJide  oidf 
applied  to  those  cases  where  possession  was  not  deliverers 


(a)2T.R.  687.- 
— (rf)6T.R.  £37. 


<h)  9  BuUtr.  218 ic)  1 3.  &  F.'  59. 
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or  whore  it  was  merely  coloaniUe.    In  Twyi/%  case  <«),  1617. 

the  Tendor  continued  in  postesnon,  and  the  bill  of  sale        j  ^""^ 
was  hdd  void-  on  that  ground,  notwithstanding  there  was  v. 

a  good  consideration  for  it.  In  Cadoganv.  Ki9mHt(b%  ^'^kam. 
IjarAMMmfiM  in  commenting  on  the  statute  1 3  ER%.  c.  5. 
saidf  *  If  the  transfer  be  not  bona  Jlde,  the  circumstance 
of  its  being  done  for  a  vabuAh  cmsUleraiicn  will  not  ahtu 
take  it  out  of  the  statute/  In  fFordaU  v.  S$miA(c)9  it  w9b  i 
held  that  an  assignment  of  personal  property  was  void  as 
against  creditors,  unless  ther^  was  a  com(dete  change  of 
possession,  and  it  was  not  enough  that  a  person  was  put 
in  tokeep  possession  jcinily  with  the  assignor ;  and  Lord 
Slkfihrm^  there  says,  '  There  must  be  a  tondjlde,  ex- 
clusive and  substantial  change  of  possession,  under  an 
assignment,  or  it  is  fraudulent  as  against  creditors.  A 
concurrent  possession  with  the  assignor  is  colouraUew— 
There  must  be  an  exclusive  possession  under  the  assign- 
ment/ The  want  of  notoriety  of  the  conveyance  at  the 
time,  and  the  continuance  of  possession,  though  consistent 
with  the  deed  itself,  without  notice  of  the  change  of  pro- 
perty, were  also  fully  considered  in  Dewey  v.  Betymtun  (d). 
At  all  events,  this  was  a  mixed  possession,  and»  therefore, 
comes  within  the  case  of  WordeJl  v.  Smith ;  and  as  the 
assignment  was  absolute,  the  case  of  Edwards  v.  Harhen 
must  govern  the  present,  as  the  possession  did  not  imme* 
diatdy  accompany  and  follow  the  deed|  and  Kidd  v. 
RawUmsm-mtM  particularly  distinguishable,  as  in  this 
case,  there  was  no  notoriety  of  the  transfer  of  property, 
but  inorely  a  private  transaction  between  the  parties. 
The  phintiff  therefore  is  clearly  entitled  to  retain  the 
verdict. 

Mr.  Seijt.  Best^  in  support  of  the  rule,  was  stopped  by 
the  courts 

■?■■■■'      ■■  ■     '     ■  '  '•''." 

(0)  3  C^Bep.  80.— ^&)  Comp.  434. (c)  1   Camp.  333. 

(rf)6£.  il.f57. 
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1817.  ^"^^  ^^  Justice  GiBBS.— The  court  is  eMrfnoid(f 

^1^"^^  cautious  in  ditturbii>g  those  land-diiarks^  whidn  h9» 

«!'"  hitherto  afforded  a  security  to  parties.  But.th«]riKtt 
InGRAM.  Bot  do  so  by  stating  that  tbi&  is  a  fit  c»se  for  ferther  eHf 
<iuiry.  If  a  person  be  put  into  posseaskm  of  fcopevty 
under  a  deed^  and  to  remain^  there  can  he  no  eokMT 
of  fraud.  But  this  doctrine  cannot  he  carried  fiixtber» 
wThe  question  is,  whether,  under  the  circumMMi^ 
there  ia  su£kient  to  render  thia  a.  passeastopi  an4 
thertfore,  whether  this  case  be  not  distinguishiible  6nmk 
AQse  that  hare  preceded  it.  In  ihe  first  places  tlMK 
k  an  evidence  of  mixture  of  possession;  but  I  do  net 
rest  on  that.  The  circumstance^  of  this  caao  ast^ia- 
shnilar  from  those  of  JEdiiiMUidsY^HMFimgpykbkhLWm^ 
mere  salof  without  possession.  This^  thtrefare,  it  a 
middb  case  between  those  of  Kidd  ▼.  Mawlbum^  and 
Edwards  ^HarinK  Theprincipleaof  Jgatf ▼.  Mndrnm 
do  not  go¥em  this.  The  q;uest«m  there  wiat  whether 
theplafaitiffhad  purchased  goodawkh  a  view  to  ddEsatan 
execution  by  any  of  tbB  creditors  of  the  pemon^  against 
whom  the  execution  was  isauodt 

The  cases  cited  by  mY\}retblutsVattg^m.^miC^^)t9n 
those  of  mere  dry  conveyances,  wishoui  the  causes  hcng 
assigned.  In  KiJdY.  i&sit;£a«0%thftconYcya9ce  waadk* 
acdute:  but  it  was  not  9ahe?«^  Tl)«  geed^  ibcit  were 
Actually  tahen.  ia  execution,  a«d  exfos^i.  to  eefe  |q|  the 
shoriffy  and  k  waa  notorioua  to  all  the  Uf^hhonihocri 
The  result  of  dbe  evidence  hei«  ts»  that  the  sberiff  4id 
aot  carry  away,  or  di^Mse  of  the  goois,.  but  UbtfrvMrfi 
them,  on  taking  a  security  from  Z^Kni^WThisi  ttirrrAri, 
comes  nearly  within  the  doctrine  laid  down  hj  Xerd 
XiMSfoth  in  the  case  of  Kidd  v.  Raudimom^'  UJUdibad 
lent  money  to  jS.  (whose  goods  were  taken  in  eatQmiJ0tt) 
to  buy  these  goods,  and  had  then  tdeen  e  convcyaBee  ef 
them,  or  a  security  for  his  debt,  thus  arisfaig  out  of  the 
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mere  act  of  lending  the  money,  leaving  A.  in  possession  I8I7. 

of  the  goods,  it  would  not  have  been  a  firaudulent  act.' —         t^^^^ 
This  is  not  the  case  of  a  dry  sale,  and  leaving  the  party  v. 

in  possession  \  on  the  other  hand^  it  is  not  a  sale  by  the  i^ouMif. 
sheriff,  but  money  is  paid  him  to  redeem  the  goods,  and 
then  there  is  a  conveyance  from  Nevman  to  the  person  who 
Mlvanccs  the  money.  It  requires  fitfthdr  eonsideratSon^ 
snerely  to  shew  that  it  i»  not  overtumiing  former  decisioMi 
but  that  this  is  »  case  between  those  oSEdumnls  v.Hartm 
UkiKiddr.Ramlmsonf  one  of  which  is  sfrotig0f,die  ocher 
wtidcer  than  the  present.  I  therefore  Huok  there  abodU 
be  another  trial. 

Mr.  Justice  Dallaa^^I  am  of  .the  same  opiniott:  I 
dHsent  from  my  brother  Copky^  that  the  case  ciEdmarit 
▼•  Hgwhmlxf^  down  a  generai  rule,  that  in  tnmafetrtng 
chajktdsy  the  possesnon  must  accompany  and  fotUow  dm 
deedb  In  Kiid  r.  RawUnson^  the  questien  <Ud  not  only 
tmtn  on  thettotoriety  of  possessiion,.but  whether  the  goedb 
bein^left  in  the  possession  of  the  former  owner  was  goeri. 

Mr.  Jnstice  Park. — ^It  is  of  great  importance  that  this 
case  should  undergo  forther  enquiry;  the  parties  not 
continuing  ib  possession)- does  not  always  carry  wick  it  a 
badge  of  fraud.  It  is  laid  down'  in  Mn  Justice  BwUti^t 
lam  of  Nin  Prims  (is),  *  that  the  donor*^  continuingr  in 
possession  is  not,  in  all  cases,  a  mark  of  frand ;  as  where 
a  donee  lends  a  donor  money  to  bay  ^tMnis^and  at  the 
same  time  takes  a'  bill  of  sale  for  securing  Ae  monejff.* 

Mr.  Josdce  BuRROUGH.— This  case  certainly  requires 
great  consideration;  and  it  is  therefore  pnq^ei^  that  there 
sfaonld  be  a^sicwtriah 

Thende  for  a  new  trial  was  accordisigly  made 

^Absohitie  (<)L 


^  me.-*-^^)  See  SBMiek^.  CaHlaU^  ST^  R.  4M.-^Lim€r4 
0% 
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Saturday* 

Maj  17.  Ikglis  v.  Macdougal. 

If  a  surely  enter   This  was  an  action  broueht  by  the  plaintiff  as  treasnrer 
into  a  bond  with     ^,,-„,^  ^,  ...         .^ 

a  principal,  con-  ot  tne  Lonaon^Dock^Cwnpanyy  on  a  bond  conditioned  lor 

ditioned  for  the    ^j^  performance  of  covenants  contained  in  articles  of 

performance  of  ^ 

covenants  con-     agreement  for  a  leases  granted  by  the  company  to  one 

S)^«?fora    ^^^'    The  declaration  stated  that  the  defendant  signed 

lease,  such  surety  the  bond  as  a  surety  for  Paton^  and  assigned  for  hreachi 

although  the        ^^^^^  ^°  arrear.    The  defendant  pleaded.  Firsts  mm  at 

V^^^\^  ^       fa^^  »  ^^»  Seamdiy^  that  Patm  became  bankrupt,  and 

and  be  discharged  assigned  all  his  property  to  assignees  for  the  benefit  of  his 

mndcr  the  49  G.    creditors,  who  accepted  and  took  on  themselves  the 

3.  c,  181,1. 19.  ....  .  ,  r 

covenants  contained  m  the  articles  of  agreement,  as 
recited  in  the  conditi(m  of  the  bond,  and  all  benefit 
therefrom,  as  part  of  the  bankrupt's  estate,  .whereby 
Patm  was  discharged  from  the  bond,  and  condition. 
— The  cause  was  tried  before  Mr.  Justice  Burraugb^  at 
the  sittings  after  last  term,  when  the  only  question  was, 
whether  the  assignees  of  Paton  had  accepted  his  pro- 
perty, and  proceeded  to  a  sale  thereof.  It  appeared  by 
the  evidence,  that  the  assignees  had  assented  to  a  sale^ 
although  the  property  was  not  disposed  of,  and  the  jury, 
under  the  direction  of  the  learned  judge,  found  a  verdict 
for  the  plaintiff,  on  the  first  issue,  to  the  amount  of  the 
rent  in  arrear ;  and  for  the  defendant  on  the  second  issue, 
or  special  plea. 

Mr.  Seijt.  Bistf  on  a  former  day  in  this  term,  nnyved 
for  a  rule  nisif  that  judgment  might  be  entered  for  die 
plaintiff  on  the  seewd  plea,  non  obstante  vereJUcip.  He 
founded  liis  motion  on  two  grounds :  First,  that  the  seoond 
plea  was  not  supported  by  the  evidence  $  and  &maidi^ 
that  although  the  bankrupt  might  be  discharged  bjr  the 
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assignees  having  taken,  possession  of  his  property ;  stilli 
the  defendant^  as  his  surety,  was  not  protected  by  the 
49  Geo.  3,  c.  121,  /.  19  (a\  and  that  he  consequently  re- 
mained liable.  The  court  granted  the  rule  on  the  latter 
ground  only. 

Mn  Seijt.  Lms  now  shewed  cause,  and  stated^  that 
the  only  questicm  was,  whether  the  bankrupt  being  dis- 
charged by  the  49  G40.  3,  the  defendant  as  his  surety 
was  not  also  released  thereby ;  and  he  contended  that 
such  discharge  must  by  necessity  extend  to  the  sureties* 
as  well  as  to  the  bankrupt  himself*  If  a  bankrupt  be 
discharged,  either  by  act  of  party  or  operation  of  law* 
those  who  have  engaged  for  him  by  bond  are  also 
exonerated.  This  was  not  a  bond  for  the  payment  of  a 
specific  sum  of  money,  but  an  obligation  on  the  part  of  the 
deftndant,  as  surety  for  the  performance  of  certain  cove- 
nants by  the  bankrupt,  as  contained  in  the  artides  of 
agreement.  The  statute  dissolves  all  covenants  made  by 
the  bankrupt,  and  his  obligations  are  thereby  at  an  end» 
so  also  are  the  obligations  of  his  sureties,  and  the  general 
principle  is,  that  if  a  covenant  be  discharged  as  to  a 
principal,  such  discharge  will  extend  to  the  sureties  als0| 
and  satnfiiction  by  a  release  to  one  party  discharges  the 
other.  The  case  of  Dean  ▼.  Nenvball  {b\  was  dis- 
tinguishable from  the  present,  as  there,'  the  obligee  had 
covenanted  not  to  sue,  and  the  question  turned  on  the 


I817. 
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(a)  By  which  it  is  enacted,  "  That  in  all  cases  in  which  a  com- 
mission of  bankrupt  shall  be  sued  forth  against  any  penon  afttr  the 
passing  of  that  act*  and  such  person  shall  i>e  entitled  to  any  lease  or 
agreement  for  a  lea<e,  and  the  assignees  shall  accept  the  same,  and 
the  benefit  therefrom,  as  patt  of  the  bankrupt's  estate  and  effects, 
the  bankrupt  ahall  not  be,  or  be  deemed  to  be^  liable  to  pay  the  rent 
accruing  due  ai^er  such  acceptance  of  the  same  as  aforesaid,  and 
after  such  acceptance  the  baaknipt  thall  not  be  liable  10  be  in  any 
manner  sued  in  respect  or  by  reason  of  any  sabieqnent  non-observ- 
ance or  non-|>erformance  of  the  conditions  covenants  or  agreements 
therein  contained.'* 

{f})  %T.R.  168. 
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1«17.        -opention  of  the  coveiumt*   fa  Laejw.  Kjnastm{fl)  it  wai 

W-*  held  that  *  where  a  covenant  is  joint  and  srreral^  a  release 

9.  to  one  of  the  covenantors  is  a  release  to  aU/  and  in 

M  ACDoucAL.  Clayton  v.  Kynaston  (b)  the  court  held  that  where  two  arc 

jointly  and  severally  bound,  a  release  to  one  disdtxrges 

the  other.    Beleases,  either  by  a  voluntary  act  of  the 

parties,  or  by  the  operation  of  law^  are  equally  binding.  If 

by  a  release  the  principal  is  discharged,  the  surety  most 

tie  discharged  also.    There  is  merely  a  fermal,  and  not  a 

substantial  difference,  between  a  bond  of  this  descripdan 

and  a  release.    It  is  therefore  perfectly  clear,  that  the  49 

Gio.  %  extends  to  sureties,  as  well  as  to  the  bankrupt  lum* 

aelf,  and  that  the  former  cannot  remain  fiable,  if  the  latter 

be  entitled  to  his  discharge. 

Mr.  Serjt.  Bat,  and  Mr.  Serjt.  Boumquety  in  support  of 
die  rule,  having  cited  the  case  of  Wdsh  v.  Welsh  (r)^  were 
•topped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^It  irimpossible  to  conceive 
that  the  legislature  intended  to  disdiarge  those  sureties 
who  have  been  required  to  give  security,  although  the 
bankrupt  might  be  no  longer  answerable  for  payment;  as 
person^  would  not  give  credit,  unless  such  sureties  were 
responsible.  The  very  object  of  taking  sureties  is  to 
piovide  against  the  insolvency  of  the  principal ;  and  the 
object  of  the  insolvent  acts  and  statutes  applying  to  bank- 
rupts is  to  discharge  debtors  and  bankrupts  from  ohHga- 
tions»  but  not  to  disturb  the  claims  of  creditors  on  other 
persons,  as  sureties,  from  the  failure  of  such  debtors  or 
bankrupts.  In  this  case,  the  bond  is  void  if  the  bank- 
rupt perform  certain  covenants  in  a  deed,  that  is,  if  he 
shall  actually  perform  them.  If  he  do  not  perform  them, 
and  avail  himself  of  an  excuse,  it  is  immaterial  to  the 
jdaintiff  whether  the  original  debtor  does  not  pay,  IkH 


(a)  1  Lord  Raym.  69O. (t)  Salk.  674,r— Kc)  ^M.hS,  383. 
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the  trae  sense  of  the  obligation  is,  that  in  default  by  1817« 

the  principal^  the  sureties  are  liable  to  pay.    In  another         .  ^^^ 
clause  (a)  of  the  49  G.  3.  ^.  12  i,  the  bankrupt  is  discharged  ir. 

from  annuity  creditors,  but  the  sureties  are  not  thereby  Macdousal. 
dischatmed.  It  could  not  have  been  intendedi  that  if  a 
bankrupt  be  unaUeto  pay»  the  annuity  no  longer  exists) 
and  that  die  sureties  also  are  exonerated  from  payment* 
The  snretie%  therefore,  remained  liable,  although  the 
bankrupt  himself  was  discharged,  and  the  defmdanl 
therefore  is  answerable. 

Mr.  Justice  Dajxas.— The  only  object  of  sureties  .is 
to  provide  for  the  solvency  of  the  principal)  although 
the  bankrupt  be  no  longer  liable,  the  sureties  are,  and 
the.  statute  49  Gto.  3  only  applies  to  the  mere  personal 
discharge  of  the  bankrupt,  and  not  of  the  sureties  also. 

Mr.  Justice  Park.-— If  this  were  the  case,  a  party  taking 
sureties  would  be  in  no  better  situation  than  if  he  had 
taken  none. 

Mr.  Justice  BuutouGH.^^The  statute  49  Gm.  3  cannot 
operate  to  discharge  the  sureties  of  a  bankrupt.  The  act 
is  cautiously  worded;  if  the  legislature  had  intended  that 
protection  should  be  extended  to  the  sureties,  as  well  as 
to  the  bankrupt,  it  would  have  been  so  expressed  in  the 
statute.  The  cases  cited  by  my  brother  Zmx  are  inaf^i- 
cable  to  this  question:  a  release  presumes  a  satisiactioi?. 
Nothing  but  actual  payment  can  discharge  the  sureties  in 
this  case,  and  therefore  the  defendant  is  not  within  the 
statute. 

Rule  absolute,  as  to  JHdgment« 
non  obskuit0  vindklo  {i). 

cited  in  fuither  soppdrt  of  tlie  rale. 
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Saturday,  JoHMStOK  V.  ClAT. 

May  17th. 

An  action  of  This  was  an  action  of  covenant  for  non-payment  of  rent, 
debt  was  com-  •■       .     • 

menced  against     The  declaration  stated,  that  by  an  indenture,' dated  the 

£j  J/*^™^        22d  of  Jum,  1809,  made  between  the  plaintiff  and  the 

payment  of  rent,  defendant,  the  plaintiff  demised  a  messoage  finom  the 

5SSonofS'  24th  of  >«r  following,  for  six  years  and  three-quarters, 

vcnant  was  then  ^  xht  yearly  rent  of  i^l  15 :  10/.  j  and  assigned  for  breadi 
brought  for  the       ^        J        \  ,  ^     ^- .     r 

same  rent  which  that  x2dl,  for  two  years  rent,  were  dne  on  the  25th  ot 

the  defendant       Dgcember^  1815.    The  defendant  as  to  the  sum  of  ^145, 

tendered  pre-  ' 

vtously  to  iu        parcel  of  the  said  <£231,  pleaded  payment;  and  as  to  the 

SStth^uch*  ««»  of  ^86,  residue,  said  that  the  plaintiff  ought  not 
tender  was  well  to  recover  any  damages  by  reason  of  the  non-fnyment 
^         '  thereof;  because  he  ssud,  that  he,  the  defendant,  always 

from  the  time,  when  the  sum  of  ^86,  residue,  &c«  became 
due  and  payable,  hitherto  had  been  and  still  was  ready  to 
pay  the  plaintiff  that  sum,  &c«;  and  that  the  defendant, 
after  the  sum  of  <£86,  residue,  &c.  became  due  and  pay- 
able, and  befofe  the  commencement  of  this  suit,  to  wit, 
on  the  12th  of  ^im^,  1816,  tendered  the  sum  of  «£80, 
residue,  &c.  to  the  plaintiff,  which  the  plaintiff  refused 
to  accept,  and  which'  the  defendant  then  brought  into 
court,  &c.  Repfication,that  the  defendant  had  not  always, 
from  the  time  when  the  «£86,  residue,  ficc.  became  due 
and  payable,  been  ready  to  pay  the  same  to  the  plaintiff; 
but  that  on  the  contrary  thereof,  after  the  time  the  <£86, 
residue,  &c.  became  due  and  payable,  to  wit,  on  the  20th 
ot  January^  1816,  /i&r  sum  of£S6^  residue^  Ve.wmsthm 
Jitnandid  by  the  plaintiff  from  the  defendant,  and  which 
the  defendant  refiised  to  pay.  The  rejwider  denied  th^ 
.demand,  as  alleged  in  the  replication,  on  which  issne  was 
joined. — ^The  fects  of  the  case  were^  that  the  phtintifl^  in 
Hilary  term,  1816;,  commenced  an  action  of  debt  agunst 
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the  defendant  for  the  same  rent,  to  which  the  defendant  1817. 

pleaded.    The  plaintiff  having  found  that  the  action      _  ^^""^^ 

.  Johnston 

s(hould  have  been  in  covenanty  discontinued  that  suit»  and  v. 

commenced  the  present  action.  Between  the  time  of  the  Clay. 
rule  to  discontinue  the  first  action,  and  the  commence- 
ment of  the  present,  the  defendant  tendered  the  <£B6  ; 
the  £i4S  having  been  paid  to  the  plaintiff  by  the  person 
to  whom  the  lease  had  been  assigned. — ^The  cause  was 
tried  at  GmiUhailybelore  Lord  Chief  Justice  GMs,  at  the 
sittings  after  last  term,  when  the  plaintiff  produced  no 
proof  of  the  demand,  except  the  writs  in  both  actions ; 
the  former  of  which  was  issued  on  the  8th  of  February f 
and  the  latter  on  the  22d  oijuni^  181G.— His  lordship 
considered  that  neither  of  these  writs  constituted  a  de- 
mand subsequent  to  the  tender:  The  jury,  however, 
foimd  a  verdict  for  the  plaintiff. 

Mr.  Seijt.  Vaughan^  on  a  former  day  in  this  term,  had 
obtained  a  rule  mVi,  that  this  verdict  should  be  set  aside 
and  a  nonsuit  entered. — He  insisted  that  the  process  in 
both  actions  was  not  a  sufficient  answer  to  the  plea,  as 
the  writ,  in  the  first,  was  unconnected  with  the  pres«it 
demand^  and  relied  on  the-caae  of  &tratim  v.  Sawgnac  («), 
and  as  the  tender  was  made  before  the  commencement 
of  the  present  action,  the  plea  was  substantially  good. 
*  Mr.  Serjt.  B^j/  now  shewed  cause  against  the  rule, 
and  contended,  that  in  covenant  for  the  payment  of 
money  on  a  given  day,  a-plea  of  tender  after  such  day 
was  bad.  The  case  of  Humi  v.  PepUe  (i)  was  similar 
to  the  present,  where  it  was  held  that  a  plea  of  tender, 
after  the  day  of  payment  of  a  bill  of  exchange,  and 
before  action  brought,  was  not  good ;  though  the  de- 
fendant averred  that  he  was  always  ready  to  pay  firom 
the  time  of  the  indenture,  and  that  the  sum  tendered 

(a)  3  B.  &  P.  830.— — (&)  8  Etui,  l66. 
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18 1 7*  was  the  whole  money  then  due  ;  so,  in  Giks  ▼.  HmrrU  («)^ 

J  HNSTON  **  ''^^  hxM^  that  where  a  person  had  refused  to  pay 

V.  money  due  on  a  certain  day,  a  tender  after  that  day 


Clay* 


could  not  be  pleaded;  the  defendant  has  not  always  been 
ready  to  pay  since  the  debt  accrued;  and^  therefbrei  can* 
not  avail  himself  of  thb  plea;  for,  by  pleading  to  the 
first  action,  he  admitted  his  lialnlity  to  the  plaintiff^  and 
the  tender  was  not  made  previously  to  that  action  having 
been  brought.  The  distinction  is,  where  money  is  pay* 
able  on  a  given  day>  and  although  the  platntiflT  shonld 
have  brought  his  first  action  in  covenant  instead  of  dcbty 
still  that  circumstance  is  immaterial. 

Lord  Chief  Justice  Gibbs. — I  am  clearly  of  opinion  that 
this  tender  is  well  pleaded.  What  are  the  f^cts  of  the 
case  ?  An  action  of  debt  was  commenced  by  the  plaintiffi 
for  rent  which  was  discontinued.  Previous  to  the  com* 
mencement  of  this  action,  which  was  in  covenant  for  the 
same  cause,  the  tender  was  made  to  the  plaintifi^,  who  there* 
fore  cannot  establish  the  fact  of  a  demand,  subsequent  to 
the  tender.  There  can  be  no  doubt,  where  thare  is  a 
covenant  for  the  payment  of  money,  that  a  tender  made 
before  the  commencement  of  the  action  is  sufficient. 
Suppose  three-quarters  rent  were  in  arrear»  a  cause  of 
action  would  have  accrued  to  the  plaintiff;  and,  if  the 
defendant  had  tendered  that  sum,  previous  to  the  com- 
mencement of  the  action,  it  would  be  a  con^ete  bar 
thereto. 

Mr.  JusticeBuRROUGH. — A  writ  of  debt  for  the  whole 
sum  cannot  be  a  demand  under  this  action,  which  is  fee 
a  part  only;  a  tender  is  pleaded,  merely  in  bar  of  nlterier 
damages,  and  not  in  bar  of  the  action. 

Per  cmriamj  Rule  absolats. 

(a)  iLord  A^m.SS4. 
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Deamb  V.  Sir  William  Clayton,  Bart,  (^i)*  Monday, 

Tbu  was  an  action  on  the  case,  brought  against  the  Thedercnduit 

defendant  for  killing  the  plaintiflTs  dog  by  means  of  dog-  ^'"«  the  owner 
.      1                 ,     ^  ,      ,  r      .            r«.                  *  and  occupier  of 
spears  set  in  the  grounds  of  the  defendant.— The  cause  was  certain  wood- 
tried  at  Oxford,  at  the  Spring  assizes,  1814,  before  Mr.  i*„d''ji^£°}|;S^ 
Justice  Dallas^  when  the  jury  found  a  verdict  for  the  another  wood- 
plaintiff,  damages  £i5,  subject  to  the  opinion  of  this  court,  an"insufficicnt 
whether  the  action  could  be  sustained.     The  Solicitor^  ^^nce  to  prevent 
Gtneral,  in  the  following  tenn,  obtained  a  rule  nm,  to  ing  from  one 

set  aside  the  verdict  and  have  a  new  trial  granted.—  wj«*>«n<*  ^  {{>« 

^  other,  through 

The  case  was  first   argued  in  Michaelmas  term,  1813,  which  woodund 

by  Mr.  Serjt.  Vaughan  for  the  plaintiff,  and  Mr.  Serjt.  SelTwelrie'- 

Iaus  iQx  the  defendant;   and  the  court,  having  taken  ral  public  foot- 

tii&e  to  consider,  directed  the  case  to  be  turned  into  a  off;  the  defendant, 

special  verdict. — In  Easter  term,  181 6,  the  special  verdict  ^P'  *^J  P'"*."^: 
J  L     m«     o    •      n        e       1        ,  .     .^T,        ,  .,'     lionofharetinhii 
wa3  argued  by  Mr.  berjt.  Best^  for  the  plaintiff,  and  Mr.  woodland,  and 

Serjt.  JB^anquet  for  the  defendant.    The  court,  consider-  ^^d  foi^^f^h 

ing  the  case  to  embrace  a  new  and  very  important  point,  might  come  in 

took  time  for  deliberation ;  andf  being  divided  m  opinion,  j^xSTiro^n  splkw' 

on  this  day  delivered  their  judgments^  seriatim,  as  follows :  called  dog-spears, 

sharp  at  each 
.,    -      ,     „  -,,  .  .  -  end,  into serenl 

Mr.JusticeBuRROUGH. — This  was  an  action  on  the  case  trees,  under 

brought  against  the  defendant  for  killing  the  plaintiff's  ^^if^  »  hare 

^        ^  .  might  pass  with- 

^0g»  by  means  of  dog-spears,  set  in  the  grounds  of  the  out  injury,  but  a 

former.    The  first  count  of  the  declaration  is  the  only  SL^e^'Sd 

material  part  of  the  pleadings,  which  states,  That  before  be  liable  either 

_  to  be  wounded  or 

.     .«.  ^  ..     ..  .J   killed.    None  of 

(c)  The  arguments  of  counsel  m  thts  case  are  moat  correctly  and  ^tiese  spikes  were 

fully  reported  in  2  Marsli.  577.  at  a  less  distance 

than  fifty  yaitdi 
from  any  of  the  foot-paths,  with  each  end  pointing  alon^  a  hare^track.  On  the  out- 
side of  tne  defendant's  woodland  were  placed  painted  nouoes  that  **  steel-trajM,  spring- 
g^ns,  and  do^-spikes,  and  also  spring-traps  for  vermin,**  were  set  therein.  The  plain- 
tiff was  sporting,  by  permiasion,  io  ibe  troodland  of  J.  T.  with  a  pointer  dog,  where  a 
hare  was  started  and  pursued  bv  his  dog  into  the  woodland  of  the  defendant  althoogh 
the  plaintiff  used  every  means  in  his  power  to  prevent  such  pursuit,  the  dog;  entered 
tbe  woodland  of  the  defendant^  rao  ag^inat  one  of  the  spikes,  and  was  killed.  The 
plaintiff  having  brought  an  action  on  the  coae  against  the  defendant  to  recover  damages 
for  the  losaof  his  6oft\  this  court  were  equally  divided  in  opinion,  whether  the  de- 
feadaot  wero  authonted  io  filing  the  dmpiaiSi  or  wbcttior  ab  wwoaosweimblc  to  the 
plaintiff  for  damages  for  the  loas  of  his  oog. 
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1817.  ^<^  ^^  ^^^  ^'"^^  of  committing  the  grievance  by  the  de«> 

fendant  hereinafter  mentioned,  the  plaintiff  was  passing 
upon  and  over  a  certain  wood,  piece,  or  parcel  of  land  ad- 
Ci-AYTov.  joining  a  certain  other  wood^  or  parcel  of  land  of  the  de- 
fendant, and  separated  therefrom  by  a  certain  mound  or 
bank  of  earth,  in  the  parish  of  Liwkner,  in  the  county  of 
Oxford^  with  a  certain  dog  of  the  plaintiff  %  of  the  value 
of  £50,  and  that  he,  the  plaintiff,  so  going  and  passing 
upon  and  over  the  first-mentioned  wood,  or  parcel  of  land 
with  his  dog  as  aforesaid,  afterwards  and  before  the  com- 
mitting the  smd  grievance,  &c.  viz.  on  the  20th  Nov.  1813, 
at,  tu.f  a  hare  started  up  in  the  first-mentioned  wood, 
or  parcel  of  land,  in  sight  and  view  of  the  plaintififs  dog, 
and  ran  along  the  same  wood,  over  the  same  mound,  into 
the  defendant's  wood,  in  and  along  a  certain  track  or 
hare-path,  in  the  same;  and  the  pbdntiff*s  dog  immedi- 
ately followed  the  said  hare  along  the  first-mentioned 
wood,  over  the  said  mound,  and,  against  the  will  and  in- 
clination of  the  plaintiff,  ran  into  the  defendant's  irood, 
in  and  along  the'said  track,  or  hare-path,  in  the  defend- 
ant's wood,  in  pursuit  of  die  ^id  bare.  Yet,  that  the 
defendant  wrongfully,  injiiriously,  and  midiciously  con- 
triving and  intending  to  injure,  prejudice,  and  aggrieve 
the  plaintiff,  in  this  behalf,  and  to  wound,  kill,  and  de- 
stroy his  said  dog,  and  to  deprive  him  of  the  same,  here- 
tofore, to  wit,  &c.  wrongfully  and  injuriously  put,  placed, 
drove  and  fixed,  and  caused  to  be  put,  &c.  into  divers 
trees  and  pieces  of  wood,  then  standing  and  being  in, 
upon,  and  near  to  divers  parts  of  the  said  track,  or  hare- 
path,  or  way  in  the  defendant's  wood,  divers  nails,  spikes, 
and  iron  iostruipents  of  great  length,  to  wit,  of  the 
length  of  two  feet  respectively,  with  the  intent  to  kill, 
wound  and  destroy  any  dog  or  dogs,  running  in  and 
along  the  said  track,  or  hAre-path,  by  means  whereof 
the  plaintiff's  dog,  in  pursuing  the  sud  hare  along  the 
said  track,  or  hare-path,  in'  the  defendant's  said  wcxkI, 
necessarily  and  unavddablyi  and  with  great  force  and 
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nails,  spikes,  and  iron  instruments,  and  thereby  was 

greatly  lacerated,  wounded,  and  injured,  and  afterwards        ^7!' 

died,  and  became  wholly  lost  to  the  plaintiff:   There      Clayton. 

were  other  counts,  stating  the  facts  more  generally,  and 

the  defendant  pleaded  the  general  issue,  of  not  guilty. 

The  fiicts,  as  stated  by  the  special  verdict,  were,  that 
before,  and  at  the  time  in  the  declaration  mentioned, 
the  defendant  was  the  owner  and  occupier  of  certun 
woodlands,  in  the  parish  of  Lett^hur,  in  the  county  <^ 
Oxford f  being  parcel  of  a  large  tract  of  woodland,  and 
adjoining  on  one  part  to  certain  woodlands  belonging 
to,  and  in  the  occupation  of  J.  TawnsenJ,  Esq.,  and 
divided  therefirom  by  a  low  bank,  or  mound  of  earth, 
and  a  shsdlow  ditch ;  such  bank  and  ditch  not  being  a 
sufficient  fence  to  prevent  dogs  from  passing  from  Mr. 
Towmsentz  woodland  to  that  of  the  defendant ;  that  for  a  * 
long  time  before,  and  also  during  all  the  time  of  th« 
defendant's  possession  of  his  woodlandt  there  were  oer« 
tain  public  foot-paths  through  the  said  tract  of  woodlands 
and  through  that  part  thereof  belonging  to  the  defendant, 
which  public  foot*paths  were  not  fj^ced  off  from  the 
land  through  which  they  respectively  led :  That  before 
the  time  in  the  declaration  mentioned,  the  defendant^ 
in  order  to  preserve  hares  in  his  said  woodland,  and  to 
prevent  them  from  being  killed  therein  by  dogs  and 
foxes,  did,  for  the  purpose  of  wounding  and  killing  dogs 
and  foxes,  which  might  come  into  his  woodland  in  pur- 
suit of  hares,  cause  several  iron  spikes,  called  dog-spears^ 
to  be  screwed  and  festened  into  several  of  the  trees  in  his 
said  woodland ;  and  did  also  for  the  tame  purpose  keep 
them  so  screwed,  &c.  until  the  time  in  the  declaration 
mentioned, the  said  ^ikeshaving  each  twosharp  ends,  and 
being  so  placed,  as  that  each  end  should  pdnt  along  the 
course  of  s(»ne  one  of  these  tracks  of  the  woodhnd,  whkh 
were  frequented  by  harts,  calkd  hare*pathi|  and  hpmn 
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as  to  allow  a  hare  to  pass  under  them  without  iojury }-  but 
to  wound  and  kill  any  dog  which  might  happen  t»  ma 
Clayton,  against  one  of  the  sharp  ends  thereof;  the  said  spikes 
being  from  their  nature  and  position  adapted  to  effect 
the  said  purpose  for  which  the  defendant  had  caused 
them  to  be  screwed  and  fastened  as  aforesaid :  That  no 
one  of  the  said  spikes  was  placed  at  a  less  distance  thoxk 
fifty  yards  from  any  one  of  the  said  public  foot-paths» 
some  of  thejA  being  at  that  distance  others  at  the 
distance  td  one  hundred  and  fifty  yards»  and  others  at 
intermediate  distances,  between  one  hundred  and  fifty 
and  one  himdred  and  sixty  yards :  That  before- the  timA 
ift  the  declaration  mentioned^  the  defendant  caused  no^ 
tices  to  be  painted  on  certain  boards^  placed  at  the  out* 
side  of  some  parts  of  his  said  woodland^  in  the  following 
words:  *  Take  notice>  that  steel-traps»spring-guns».ai)d 
^  dog^spikes,  are  set  in  these  premises;  and  steel-trap^  are 
*  set  in  this  wood  for  vermin  -/  meaning  the  defondantft 
woodland,  and  that  such  boards  and.  notices  remained  in 
their  ^ces  at  the  time  mentioned  in  the  declaration; 
That  on  the  day  mentioned  in  the  declaration,,  the 
platntiff,.  by  the  consent  and  permission  of  Mr,  Siwtu* 
eadp  went  ioto  his  woodland  for  the  purpose  of  sport- 
ingi  accompanied  by  a  pointer-dog  of  the  plaintifir^ 
of  the  value  of  £l5^  being  the  dog  mentioned  in  the 
declaration :  That  while  the  plaintiff  wae  there  for  thai 
purpose,  and  near  the  defendant's  woodland^  a  hare  got 
up  in  Mr.  TownsefuTi  woodland^  which  was  immediatdji^ 
seen  and  pursued  by  the  dog,,  out  of  Mr»  TcnunsiadiL 
woodland,,  over  the  said,  mound  or  bank  and  ditch^^  inta 
the  defendant's  woodland,  and  the  said  dog  so  pursiK 
iog,  the  said  hare  im  the  lastrmentioned  woodland  ran 
against  one  of  the  sharp  ends  of  one  of  the  said  spikes^ 
and  was  thereby  wounded  and  killed;  that  the  plaiiitiff 
qpdeavouredj;  at  much  at  in  himlaff  to  prevent  bis  dog 
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£rom  {mrsuiBg  tlie  bare  mto  the  defendant's  woodlandt 
but  was  unable  to  do  so. 

The  first  argument  in  this  case  had  taken  place  before 

Ihadaseat  in  the  court.    The  noveky  and  difficulties  at* 

tending  it  had  suggested  the  propriety  of  further  con* 

siderationi  a  second  argument  was  therefore  directed, 

which  has  taken  place  in  my  time.    Finding. that abl# 

judges  appeared  to   entertain  opinions  on  the  subject 

which  did  not  accord  with  impressions  made  on  my 

sund,  I  have  read  every  case  which  in  the  course  of 

Uiese  arguments  was  cited  at  the  bav^  and  have  examined^ 

^  fiff  as  I  have  been  abiCf  the  grounds  on  which 

they  were  deddedr  I  bave  given  the  £icts  stated  in  the 

j^ecial  verdict  the  fullest  consideration  before  I  formed 

piy  ultimate  opinion.  Pursuing  this  courses  I  have  treated 

the  judgments  of  those  who  differ  firom  me  with  the 

greatest  respect  i  and  had  my  mind  at  length  been  left 

in  a  state  of  doubt,  my  knowledge  of  the  opinions  which 

others  entertained  would  have  led  me  to  believe  that  I 

had  foraaed  an  erroneous  judgment ;  but  having  no  doubt 

on  the  subject,  it  is  my  duty  to  deliver  my  opinion* 

It  is  a  great  consolation  to  me»  that  mine  will  not  be  a 

single  c^nion  on  this  occasion.— In  questions,  thede- 

cision  of  which  depends  on  the  principles  of  the  commoii 

law,  and  which  are  attended  with  difficulty  and  doubt, 

I  have  been  used  to  look  forward  to  the  consequences 

which  must  result  from  the  decision.    If  great  tnma- 

venieoces  will  result  from  one  decision,  which  may  be 

sivcnded  by  a  different  course>  I  think  that  the  cetut 

ought  to  be  satisfied  before  it  deddes,  that  the  law  is 

dear,  and  that  it  imperatively  calls  for  a  decisio&>.  which 

will  pioduce  these  inconveniences)  to  this  entent  only 

do  I  nffinr  the  idea  of  inconvenience  to  affect  my  mind. 

The  vdsdem  ef  ages   hai,  in  Sngtmit  perfected  awl 

eattUUedr'  &  system  of  fanf,  called  t&e  eommnn  hnr. 

Thiekwkadbptedlo  the:  geiml  KgriiMisii  t<  the 
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conduct  of  the  subjects,  as  members  of  society :  iu  prin* 
ciplesy  if  accurately  attended  to,  will  be  found  all  to 
point  to  that  end.  If  the  common  law  of  Englamd  sajn,  (as 
contended  for  by  the  defendant)  that  he  may  erectf  and 
keep  erected  in  his  open  and  unenclosed  dose  tar  the 
preservation  of  hares,  these  instruments,  calculated  to 
wound  and  destroy,  and  with  intent  to  wound  and  de- 
stroy all  dogs  which  may  come  into  that  close  in  pursuit, 
of  hares ;  I  know  this  must  be  founded  upon  a  supposed 
right  to  protect  the  species  of  property  he  has  in  the  hares 
in  his  close,  although  the  injury  done  to  him  wouidy  in 
legal  consideration^  merely  be  a  trespass.*— If  this  behnr, 
then  it  will  follow  as  an  unavoidable  consequence,  that 
any  man^  the  occupier  of  a  dose  so  circumstanced^  naqr 
erect  and  place  in  it  any  instruments,  however  dangeronst 
to  prevent  any  man  or  his  cattle  from  trespassing  on  his 
dose,  with  intent  to  wound  and  injure  him  or  his  cattle 
who  may  chance  to  enter  on  the  close,  although  a  mere 
trespass  is -thereby  committed;   and  this,  although  the 
same  common  law  has  provided  apt  remedies  for  every 
injury  he  may  sustain  by  such  entry^ — An  action  for 
damages  may  be  sustained  against  the  man  for  the 
damage  done  by  himself  or  his  cattle,  or  the  cattle  may 
be  distrained,  (but  not  killed  or  wounded)  for  the  da- 
mage done.     I  admit,  in  the  fullest  terms,  that  if  the 
owner  .of  the  close  were  to  tell  A.  that  such  instruments 
were  placed,  and  he  were,  notwithstanding,  wilfully  to 
run  against  them,  that  he  could  not  complain  of  the 
injury  in  a  court  of  law.    The  special- verdict,  in  thi% 
case,  does  not  state  that  the  plaintiff,  or  Mr.  Towmttid^ 
had  notice  of  what  was  done  by  the  defendant. »  If  such 
a  £ict  had  been  material,  it  ought  to  have  been  porilively 
found ;  but  circumstanced  as  this  case  is,  I  conceive  it 
not  to  be  material.    The  defendant  must,  I  conceive, 
mean  to  contend,  that  he  has  a  right  to  do.  what  he  has 
donei  as  against  all  mankind.  In  the  case  on  this  record* 
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tieconteiKb;  thtt  he  is  justified  as  against  :ofie,  ^ho  ist  •161^. 
by  the  permissifm  of  Mr.  Tovmumd  lawfblly  ^porting  on 
his  land,  aiid»  in  effect^  as  against  Mr.  Tonmu$tJ^  who 
is  drcnmstanced  in  every  respect  as  the  defendant  is)  GUkirov. 
and  thiS)  ;dthoogh  Mr.  Towns^mzj  be  thereby  inter* 
rupted  in  the  same  uses  sudd  enjoyments  of  his  hind,  and 
the  hares  therein,  which  the  defendant  claims  to  be.  en-^ 
titled  to.  I  cannot  &hd  any  principle .  of  the  common 
law  which  clearly  warrants  tlus)  -What  the  defendant  xi 
found  to  have  done  must  be  carefully  distinguished  from 
things  done  to  guard  a  dwelling-hduse  and  enclosed  jpro- 
perty  occupied  with  it^  from  the  depredations  of  robbe»# 
or  persons  who  come  thither  for  the  pfurpose  of  commit- 
ting'felony,  *  and  from  {persons  who  come  thither  for.  the 
doing  snch  violence  to'man,  as  wo^ld  amount  to  a  breach 
of  the  peaces  and  be  indictable  as  sudi.  In  Brock  r. 
CtpekndfaJ,  cited  at  the  bar,  the  defendant^a  carpenter^ 
kept  a  dog  for  the  protection  of  his  yard^  and  for  that 
purpose  let  it  loose  at  night :  Lord  Kenyon  on  that  occasion 
said,  *  every  man  had  a  right  to  keep  a  dog  for  the  pro- 
tection of  his  yard.'  I  mention  this  only  as  an  instance* 
Any  other  species  of  protection  may  be  I'esorted  to,  and 
persons  who  enter  for  plunder  have  no  right  to  ciE>m« 
plain'  if  damage  is  done  to  their  persons.  They  are 
criminal  wrong-doers,  who'  enter  for  the  purpose  of  com- 
mitting felony  or  bre^hes  of  the  peace.  Havings  said 
thus  much,  by  way -^  of  introduction,  I  will  state  more 
.distinctly  the  principles  which  govern  my  judgments— 
Firjtf  I  am  of  opinion  that  the  acts  of  the  defondao^ 
stated  in  the  special  verdict,  were  unlawful,  and  that  the 
plaintiff,  having  sustained  an  injury  thereby,  widiout 
any.  default  in  him,,  is  entitled  to  maintain  this  action:— • 


(a)  1  Esp.  303. 
VOL.  I.  » 
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Secmdkfi  I  am  of  opinum  that  if  the  phintiff  had  been  a 
ireqpasseri  or  otherwise  in  default,  by  the  entry  of  his  dog 
on  the  defendant's  premises,  as  stated  in  the  special  ver- 
^tf  the  defendant  could  in  no  manner  have  justified 
the  direct  killing  of  the  dog : — Thirdly,  I  am  of  opinion 
that  he  cannot  justify  doing  that  indirectly,  which  ht 
*  -would  not  have  been  warranted  in  doing  directly.  As  to 
the  first  of  these  propositions,  that  the  acts  of  the  de- 
fendant, stated  in  the  special  verdict,  were  unlawful,  and 
that  the  plaintiff  having  sustauned  an  injury  thereby, 
without  any  defiiult  in  him,  is  entitled  to  maintain  his 
action.-*— After  stating  the  situation  of  the  defendant^ 
and  Mr.  TowmpuTs  property,  the  verdict  states,  that  the 
defendant,  in  order  to  preserve  hares  in  his  woodlandi 
and  to  prevent  them  from  being  killed  therein  by  dogs 
and  foxes,  did,  for  the  purpose  of  wounding  and  killing 
dogs  and  foxes  that'might  come  into  his  woodland  in 
pursuit  of  hares,  cause  the  instruments  to  be  erected  in 
the  hare>paths  in  his  wood,  so  as  to  wound  or  k3I  any 
dog  that  should  happen  to  run  against  them,  and  beii^ 
from  their  nature  and  position  adapted  to  effectuate  th^ 
said  purpose,  for  which  they  were  screwed  and  fastened 
to  the  trees.  The  principle  of  sic  utere  tuo,  ut  aHetwm  mn 
Mas,  is  familiar  to  every  one.  In  a  very  useful  hock, 
Jacvi's  Law  Grammar,  in  which  many  principles  of  the 
common  law  are  collected,  I  find  the  same  principle 
Stated  more  fully,  and  in  a  manner  which  more  deariy 
shews  its  true  meaning.  It  there  runs  thus:  ProHhiur  ne 
^pnsjatiat  in  suo  quod  nocerepossit  in  alieno  :  et  sic  uter^  tin 
nt  alienum  nm  ladas.  This  principle  is,  in  all  its  parts, 
restrictive  of  the  use  a  man  may  make  of  his  property. 
It  shews  that  he  is  not  to  make  any  use  he  pleases  of  lr$ 
but  that  h^.is  so  to  use  it  as  Jiot  thereby  to  injure  an.- 
other;  he  must  look  forward  to  the  situation  of  others. 
Another  may  be  injured  in  his  penon  or  his  property  \  he 
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or  property.     Every  case  of  (what  is  ordinarily  called)         Dsavb 

noi^ance,  which  is  injurious  to  another  in  the  enaoy*      ^     «. 

ment  of  his  property,  whether  by  setting  up  a  noxious 

trade,  a  noisy  occupation ,  or  by  erecting  a  building 

which  darkens  another's  light,  is  an  instance  £Uling  widi- 

in  this  rule  and  governed  by  it.    Intendon  to  cause  the 

injury  is  not  the  governing  feature  of  all  these  casesy 

although  it  may,  in  many  cases  of  the  kind,  be  an  ioi* 

portant  fact.    If  the  thing  be  done,  and  the  injury  to 

ariother's  rights  be  the  consequence,  the  law  will,  if 

necessary,  su]^ly  the  intention.    But  I  conceive  that 

express  intention  may  make  that  act,  in  some  ttues, 

onlawful  in  the  beginning;  so  that  where  the  injury 

intended  follows,  a  right  of  action  accrues;  when,  ]£ 

there  had  been  no  such  intention,  it  might  be  doubtful 

whether  the  party  would  have  any  ground  of  action* 

The  noxious  trade,  the  noisy  occupation,  or  the  erection 

of  the  building,  considered  abstractedly  from  the  rights  of 

others,  is  perfectly  innocent;  but  if  another  has  an  i 

existing  right,  and  is  in  consequence  injured  by  it,  or 

pitsvented  from  the  reasonable  enjoyment  of  such  ri^t, 

he  sustains  an  injury,  for  which  an  action  may  be  main* 

tained.    I  conceive  that  every  person  is  protected  by 

this  rule,  who  has  a  right  equal  to  that  of  him  who 

does  the  act,  and  who  is  injured  without  his  default  in 

the  exercise  of  that  right    In  the  cases  of  the  nuisances 

I  have  particularized,  the  intention  to  do  the  injury  is 

not  an  essential  ingredient  in  the  action.    The  act  and 

the  injury  to  the  right,  are  the  essential  ingredientsi* 

In  cases  #here  intention  is  necessary,  the  law  wiQ  supply 

it.    In  Parkburst  v.  Forster  (a),  which  was  an  wc6fik 


(a)  I  Lord  Baym.  480. 
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t817.         against  the  defendant,  a  constable,  for  illegally  Inlleting 
J"^^  a  dragoon  on  the  plaintiff,  and  forcing  the  plaintiff  to 

V.  find  meat,  drink,  and  lodging  for  him;  the  special  ver* 

Clayton,  jj^  found,  that  the  plaintiff  kept  a  house  at  Eps9m 
for  those  who  came  there  for. the  air,  and  to  drink  the 
waters  there,  and  sold  small  beer  to  his  lodgers,  and  that 
thedefendant  had  billeted  a  dragoon,  and  that  the  dragoon 
forced  the  plaintiff  to  find  the  meat,  &c.  It  was  objected 
for  the  defendant,  that  there  was  a  variance  between  the 
fact  in  the  verdict,  and  in  the  declaration. — Lord  Htk 
said,  '  at  common  law,  if  a  man  does  an  unlawful  act,  he 
skdl  be  answerable  for  the  consequences  of  it,  especially 
where,  as  in  this  case,  the  act  was  done  with  intent  that 
consequential  damage  should  ensue.'-^There  are  cases, 
however,  wliere  intention  is  essential  in  fact ;  an  instance 
of  which  is  of  modem  date,  Jefferiis  v.  Dancomh  (0). 
In  this  case  the  defendant  had  erected  and  placed  a  lamp 
in'the  front  of,  and  near  adjoining  to  the  plaintiff's 
house,  and  kept  it  lighted  there  in  the  day-time,  mean- 
ing-thereby  to  mark  out  the  plaintiff's'  house  as.  a  house 
of  ill  fame.  It  was  objected  at  mji /riw/,  that  this  was 
pot  actionable.  It  was  holden  by  Lord  ElUnbor^h 
to  be  so,  and  the  court  afterwards  sustained  the  action. 
Here  the  act,  by  itself,  would  not  have  been  unlawful 
as  against  any  individual,  but  the  intent  of  doing  so  to 
the  injury  of  the  plaintiff  made  it  so.  In  the  jn-esent  case, 
the  fixing  and  screwing  the  spears  are  not  the  cause  of 
action ;  but  the  doing  it  with  intent  to  wound  and  de- 
stroy all  dogs  which  should  come  on  the  defendant's  land 
in  pursuit  of  bares  there,  and  thereby  destroying  the  plain- 
tiff's dog,  in  the  manner  stated  in  the  special  verdict. 
He  has  done  that  which  ws^  calculated  to  kill  and  de* 
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<stroy'ever7  dog  which  followed  a  hare  from  other  landb 
into  the  defendant's  woodland,  as  well  as  dogs  which 
should  come  immediately  into  his  woodland  for  the  pur^ 
pose  of  finding  and   pursuing  hares  there.      I  am  of 
opinion  that  was  unlawful  in  general,  and  more  parti- 
cularly so  as  against  Mr.  Tovmsend  and  the  plaintiff,  who 
must,  I  think,  be  deemed  to  be  his  representative.    In 
pursuing  this  subject,  it  is  fit  to  consider  what  the  respec- 
tive rights  of  the  defendant,  and  Mr.  Townsend^  were. 
Each  had  the  same  species  of  property  in  his  respective 
woodland.  Each  might  use  his  land  for  taking  game  found 
therein  for  food,  or  pursue  it  for  pleasure.     Each  might 
luve  separated  and  divided  his  iaod  from  the  other  hy 
impassable  bounds;  but  they  elect  to  occupy'their  respec- 
thre  property,  divided  only  by  a  bank  or  mound  of  earth 
and  a  shallow  ditch,  not  being  a  sufiicient  fence  to  pre- 
vent dogs  from  passing  from  the  one  to  the  other.     The 
defendant  says,  that  merely  in  respect  of  his  possession^ 
ht  may,  for  {ireserving  that  property  which  he  has  ratkm 
uS,  place  these  instruments  in  his  lands  for  the  destruction 
of  an  dogs  coming  there  in  pursuit  of  hares*     If  soy  it 
must  be  admitted  that  Mr.  Ta^unsend  may  do  the  same. 
If  this  was  done  on  both  sides,  this  would  render  the 
jxroperty  to  be  preserved  by  these  means  of  no  use,  for 
neither  could  «ojoy  it  without  the  certain  destruction  of 
the  dogs  used  as  the  means  of  enjoyment.     I  cannot  con- 
ceive that  this  can  be  a  rational  or  legal  use  of  property. 
I  think  neither  of  them  can  do  this,  for  he  who  on  either 
side  pursued  the  hares  from  the  one  woodlKnd  to  the 
other  woodland  would  be  a  mere  trespasser,  by  the  entry 
of.  himself  and  dog,  or  of  his  dog  only,  if  encouraged  to 
go  there  by  him,  for  which  injuries  the  law  has  pro- 
vided, as  I  have  before  suggested,  ample  remedies.    The 
case  of  a  person  having  land  adjoining  the  land  of  another, 
and  puttiiig  cattle  on  his  land  which  wander  into  the 


1817. 
Deavb 

V. 
CLATTOIf. 


^14  CASES  IN  BASm  TBBM, 

191^.         other^Sj  was  mentioned  st  tke  bar,  ia  order  to  ahefw  dot 
^'-v-^  a  trespass  would  be  thereby  committed,  of  which  no  one 

*^"  could  ever  doubtt  because  there  it  is  the  duty  of  ibe 
ChMYTOV.  owner  of  the  catde  to  watch  and  guard  them. — It  is 
possible  to  do  this,  and  therelbre  he  must  do  it ;  and  not 
having  done  this,  he  is  a  trespasser.  I  do  not  see  how 
this  advances  the  defendant's  case.  The  case  of  persons 
•having  common  by  reason  of  vicin^^  is  much  moie 
like  the  present.  There,  each  of  the  owners  of  the 
respective  common  or  waste  may  enclose,  but  neithar 
does;  and  the  persons  having  right  of  common  on  die 
respective  conunons  or  wastes  turn  thereon  their  cattle^ 
"these  cattle  wander  from  the  one  common  to  the  other, 
yet  no  action  of  trespass  lies.  Why  i  because  it  is  a 
-matter  of  mutual  convenience,  and  to  require  the  com- 
moners on  either  side  to  watch  their  cattle  and  keep 
them  on  their  respective  commons  would  be  to  reqinre 
a  thing  to  be  performed  which  man  is  incapable  of  doing. 
How  are  the  defendant  and  Mr.  Townsend  situated?-* 
The  defendant,  ratione  sM  of  his  woodland,  and  Mr* 
'Townsend^  ratione  soli  of  his  woodladd,  had  a  spedes  of 
property  in  the  hares  on  their  soil — This  appears  to  be 
the  settled  doctrine  from  the  case  of  Suttom  v.  Afcoify  (s), 
and  Cburcifuard  v.  StydJy  (6).  It  is  fit  to  mention  here^ 
that  if  the  hare  which  was  started  by  the  plaintiff  on  Mr. 
Twwnsind's  land,  had  been  killed  by  the  dog,  the  pro- 
perty wouki  have  been  vested  in  the  plaintiff,  or  in  Mr. 
^^wmtnd.  This  is  manifest  from  the  authorities  I  have 
referred  to.  It  is  now  contended,  by  the  defendant, 
that  one  having  this  species  of  property  may  doy  for  the 
preservation  of  it,  acts  which  he  cannot  legally  do  fer 
the  prevention  of  trespasses  on  his  soil,  by  reason  whereof 


(a)  1  Lord  Baym.  S50,  S.  C.  1  Com.  lUp.  34.-^6}  14  Eati, 
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he  his  fhk  qualified  traiuieiit  property.  I  am  of  opinioDy  1S17. 
that  neither  for  the  purpoie  of  preserving  gamey  no?  fgr  VyTP^ 
the  preventioo  of  ordinnry  trespasses,  can  the  occupier  v. 

of  the  soil  lawfully  place  engineif  or  machinest  for  the  C^aytqit. 
piirpiMe  of  preserving  or  protecting  such  propertjj  with 
intent  therebj  to  kill  or  wound  the  dog  used  by  I9 
owner,  who  uses  it  On  the  land,  or  to  do  personal  injuiy 
to  the  owner  himself.  But  the  plaintiff  was  not  even 
a  trespasser^  nor  was  he  in  default.  IC  is  a  well  known 
principle  of  the  common  law,  that  it  does  not  require  of 
luiy  man  to  do  impossibilities. — ^In  the  present  case,  it 
eamiot  be  urgedf  that  the  plaintiff  was  not  lawfully  on 
Mr.  Tmmsmd's  land,  in  lawful  exercise  of  Mr.  T$wnsen4^% 
rights,  by  his  licence  and  with  his  authority.  If  the 
plaintiff  has  done  wrong  to  the  defendant*  or  was  guilty 
of  any  default^  when  did  either  of  these  things  commence? 
Was  it  when  he  entered  Mr.  TovmsaiJCt.lmdi — ^was  it 
when  he  was  sporting  there  ?  Neither  of  these  tbiogl 
can  be  urgtd.  Was  it  when  the  hare  was  started,  and 
was  pursuing  its  own  course  towards  the  defendant's  land 
.before  the  dog  pursued  it?  That  cannot  be  said,  for 
over  the  hare  the  plaintiff  had  no  control.  Was  it  when 
the  dog  pursued  her  ?  No ;  for  the  verdict  says,  that  the 
piaiatiff  endeavoured,  as  much  as  in  him  lay«  to  prevent 
his  dog  from  pursuing  the  hare  into  the  defendant's 
woodland,  but  was  unable  so  to  do.  Tet  it  is  urged  at  the 
bar,  that  notwithstanding  the  situation  of  the  properties 
of  these  gentlemen ;  notwithstanding  the  plaintiff's  exer- 
cise of  a  lawful  right  under  Mr.  Tovtmendy  notwithstand- 
ing his  utmost  endeavour  to  prevent  his  dog  from  going 
into  the  defendant's  woodland;  notwithstanding  he  is 
neither  a  trespasser  nor  defaulter,  he  is  to  have  no  satis- 
faction for  the  loss  of  his  property,  destroyed  by  the  acts 
of  the  defendant,  calculated  and  intentionally  planned  to 
destroy  all  dogs  that  should  come  into  his  woodland  in 
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1817.  pursuit  of  hares;  and  this  too^  a  case  where  the  dog.pniw 

^^^^  sued  a  hare  iu  which  the  defendant  'had  no  interest 

r.  rfiiione  soli  at  the  time.     Here  I  think  it  proper  to  take 

Plattok.  j^qjj^^  Qf  jijg  ^33^  ^  ^/j^^  ^^  T^bam  (a),  cited  for  the  . 

purpose  of  shewing  that  it  was  the  d^Hk  of  the  plaintifi; 
The  declaration  stated,  that  the  defendant  dog  a  pit  in  his 
common,  by  means  whereof  the  phdntiff*s  mare  having 
strayed,  fell  into  it,  and  perished.— -This  was  held  to  be 
naught,  for  when  the  mare  was  straying,  and  the  [rfaintiff 
shews  not  any  right  why  it  should  be  there,  the  digging 
of  the  pit  was  lawful,  as  against  him.  I  answer  to  this, 
that  for  any  thing  that  appears  to  the  contrary.  Firsts 
die  digging  this  pit  was  lawful,  as  against  every  body. 
It  might  have  been  a  gravel-pit  or  chalk-pit,  dug  in  the 
ordinary  use  of  the  soil.  Secondly^  there  is  no  intention 
to  produce  damage  to  any  one  stated  or  suggested  in 
that  case.  Thirdly^  the  default  was  wholly  in  the  jdaintiff 
in  permitting  his  mare  to  stray.  If  this  h^d  been  held  to 
be  actionable,  a  man  could  not  use  his  own ,  land ;  he 
coidd  not  procure  chalk,  &c.  for  the  manure  of  his  land, 
without  peril  of  being  ruined  by  the  neglect  of  others^ 
How  then  can  this  case  be  assimilated  to  the  defendant's 
case,  who  intentionally  places  these  sharp  instruments  to 
produce  the  mischief  he  has  effected,  and  without  any 
statement  on  the  record,  that  this  was  a  means  necessary 
for  the  preservation  of  his  hares,  and  without  whidi 
they  could  not  be  preserved  ?  For  these  reasons,  I  say, 
that  the  acts  of  the  defendant,  stated  in  the  special  ver- 
dict, were  unlawful;  and  that  the  plgiintiff  having  sus- 
tained an  injury  thereby,  without  any  default  in  him,  is 
entitled  to  maintain  this  action. 

My  second  proposition  is,  that  if  the  plaintiff  had 
been  a  trespasser,  or  otherwise  in  default  by  the  entry 

(ff)  Oo.  Jac.  158. 


Claytoit^ 


lirTB£  FirrT^tCTBNTR  TEAB  OF'OBO.  III.  SJ7 

of  hk  'dog  into  the  defendant's  premises,  as  stated  in  18J7. 

the  special   verdict,  the  defendant  could  not  in   any  .       tJ""*^ 
manner  have  justified   the  direct  killing  of  the  dog.  v. 

This  proposition  scarcely  requires  any  authority ;  com- 
mon sense  is  against  it.  Every  lawyer  knows  that  the 
law  has  provided  ample  remedies  for  such  injuries,  a 
remedy  in  rem^  where  the  thing  doing  the  damage  can  be 
taken,  and  this  secures  a  satisfaction ;  but  in  that  case  the 
party  cannot  kill,  injure,  or  otherwise  use  the  distress, 
than  for  its  preservation,  as  milking  a  cow.  It  has  also 
fnrovided  a  remedy  in  firsonam  by  action,  where  the  thing 
doing  the  injury  for  any  cause  cannot  be  distrained. 
But  there  are  authorities  on  this  head  which  are  moat 
important :  I  consider  the  case  of  Beckwith  v.  Sbordiii^ 
and  another  (a\  as  a  strong  authority-  to  this  effi^t,  not- 
withstanding the  result  of  the  peculiar  case.  That  was 
an  action  of  trespass,  for.  entering  the  plaintiff's  close 
with  guns  and  dogs,  and  killing  his  deer*  The  defendant 
pleaded  not  guilty ;  the  jury  found  him  guilty,  and  gave 
-thirty  shillings  damages. — A  nK>tion  was  made  to  set 
aside  the  verdict.  The  judge  who  tried  the  cause  was  of 
opinion  that  the  jury  ought  not  to  have  found  the  de- 
fendanta  guilty;  it  being  an  accident,  that  happened 
without  their  intention,  and  against  the  inclination  of  the 
defendant.  The  court  said,  that  those  cases  must  depend 
very  much  upon  the  particular  circumstances  appearing 
in  evidence;  whether  the  persons  who  owned  the  .dog 
which  in  the  ircompany  did  the  mischief  were  or  were 
not  trespassers.  The  jury  were  to  judge  quo  animo  they 
entered  the  close.  The  court  said  that  the  judge,  thou^ 
he  might  think  otherwise,  did  not  direct  them  which 
way  to  find  their  verdict,  but  left  it  to  .them. — ^Lord 

■  '      '  '     •  '  -  .  -  ■  ■■  nil 
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]8t7.         MansfiM. — The  damages  are  so  smal^  that  it  is  dbt 


worth  while  to  set  aside  the  verdict  on  pq^^ent  of  costs. 
o.  The  play  would  not  be  worth  the  candle.    This  case  sop- 

Glattov.  poy^,  my  gi^j  proposition;  but  I  did  not  mention  It 
before,  thinking  it  well  introduces  a  case  in  wUch  the 
doctrine  laid  down  by  the  court  b  in  pcnnt  cm  this  head^ 
I  mean  fhe  case  of  F^ffv  against  Ijord  Cawdor  and  King  («). 
Trespass  for  shooting  and  killing  the  plaintiff's  dog>— 
The  defendants  pleaded  the  general  issue.  The  de- 
fimdaut  King  pleaded  specially,  that  Lord  Gnudar  was 
possessed  of  a  close,  part  of  his  manor  of  Kidwiltf^  of 
which  he  was  lord,  and  that  the  defendant  JCiiy  was 
game-keeper  of  the  manor,  duly  appointed  to  preatrfe 
the  game  upon  the  said  manor ;  that  the  plaintiff's  dog 
was  in  the  close  of  the  said  Lord  Cawdor ^  bdng  past 
of  his  said  manor,  running  after,  chasing,  and  hunting 
hares  there,  and  that  the  defendant  Kingj  being  game* 
keeper,  for  the  preservation  of  the  said  hares,  shot  and 
killed  the  dog.  To  this  plea  there  was  a  demnirer. 
Here  was  no  attempt  to  put  a  plea  on  the  record  of  a 
justification  in  respect  of  the  possession :  but  the  case  is 
put  on  a  much  more  rational  ground,  a  justification  under 
the  Game  Laws.  The  language  of  Lord  EOmbarwkgh 
applies  most  forcibly  to  the  proposition  I  am  now  main- 
taining. His  lordship  says,  *  The  question  is,  whether  the 
pbintiff's  dog  incurred  the  penalty  of  death  for  ronning 
after  a  hare  in  another's  ground ;  and  if  there  be  any 
precedent  of  that  sort,  which  outrages  all  reason  and 
sense,  it  is  of  no  authority  to  govern  other  cases.  Them  is 
no  question  here  as  to  the  right  of  the  game.  The  game- 
keeper had  no  right  to  kill  the  plaintiff's  dog  for  follow- 
ing it :  the  plea  does  not  even  state,  that  the  hare  wis 

(a)  11  J?ai^56q, 
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fiat  m  porilf  io  as  to  iiidiice  the  necessity  of  killing  the 
iogf  in  order  to  save  the  hare.'  Here  the  defendant 
ivas  clothed  with  all  the  exdnsive  powers  Tested  in  him 
as  game^keepcTf  nnder  the  system  of  laws,  called  the 
Gami-Lmin;  and  yet  the  action  was  maintained  by  the 
court  of  iTiMf^/  Bendf  against  him^  and  his  plea  was  held 
fo  be  bad.  Suppose,  in  this  case,  the  defendant  had 
shot  the  plaintiflPs  dog,  what  defence  could  the  defendant 
have  put  on  the  record  ?  His  plea  could  only  have  been 
that  he  was  possessed  of  a  close,  called  the  JVoodla$ii^  in 
which  there  were  hares,  that  the  plaintiff's  dog  followed  a 
hare  from  Mr.  TownsemPs  close,  and  he,  the  defendant, 
to  preserve  that  hare,  shot  the  dog.  This  is  the  case  on 
die  record.  On  demurrer,  such  a  plea  must  have  been 
held  to  be  bad. 

The  third  and  last  proposition  I  have  to  state  b,  that 
the  defendant  cannot  justify  killing  the  dog 'indirectly, 
tf  he  could  not  have  justified  the  doing  it  directly.  In 
Mqyport  of  thb  proposition,  I  need  only  resort  to  the 
store-house  of  wisdom,  the  comimon  law  of  England. 
There  I  find  it  written  in  plain  terms,  that  ^ando  aliftid 
frUMitur  ex  dincto^  prohihetnr  et  per  Miquum  (a).  The  law, 
1  contend,  forbids  the  killing  of  the  dog  directly  for  a 
mere  trespass.  The  defendant  is  not  Justified  in  doing 
that  by  indirect  means,  which  he  could  not  lawfully  do 
hj  direct  means.  Other  cases  were  cited  at  the  bar  be« 
sides  those  I  have  mentioned ;  I  have  read  and  considered 
them,  but  hate  particularly  referred  only  to  such  as  in 
xny  judgment  bear  materially  on  the  question  before  the 
court. 

-^  •  if  I  still  0nd  that  the  court  is  divided  on  the  questkmt 
tUaking  k,  as  I  do,  a  matter  of  great  importance  to  die 
public,  and  to  be  a  case  that  ought  to  be  decided  the 
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1817.         <^^  ^^7  ^  t'^^  other,  I  ^hall  decline  giving  my  judgment . 
^'^^  on  this  occasion,  that  the  party  may  have  the  judgment 

t  of  this  court  re-considered  in  another.— 1  add  this  tor 

Cl A YTOH.  the  good  of  all  who  hear  me.  I  counsel  them  to  ab- 
stain from  acts  of  this  kind ;  and  though  these  acts  are 
usually  done  for  the  preservation  of  the  game,  I  recom^ 
mend  to  them  to  consult  their  lawyers,  and  trace  ^ 
similar  acts  to  their  consequences,  as  they  may  affect 
the  life  of  man,  before  they  venture  to  repeat  them. 

Mr.  Justice  Park. — The  facts  of  this  case,  as  alleged  ia 
the  first  count  of  the  declarationi  and  as  found  by  the  jury^ 
have  been  so  fully  stated  by  my  brother  Burrot^b^  that 
I  need  not  repeat  the  formal  part ;  but. the  ms^terial  hgX%^ 
as  found  by  the  special  verdict,  when  stripped  of  all 
technical  language,  are  these :  That  a  large  tract  of  woodr 
land,  belonging  to  the  defendant,  adjoined  upon  a  piece 
of  woodland,  belonging  to  a  gentleman,  of  the  name  of 
Townsendf  separated  only  by  a  low  bank  or  mound  of  earth 
and  a  shallow  ditch ;  but  not  being  a  sufficient  fence  to  pnvetd 
dogs  from  passing  from  the  one  woodland  to  the  other: 

That  through  the  defendant's  woodland  there  were 
public  foot-paths,  not  fenced  off*  from  the  rest  of  the  land : 
That  the  defendant^  for  the  preservation  of  hares  in  bis  wqei" 
land,  and  to  prevent  them  from  being  killed  by  dogs  and 
foxes,  did,  for  the  purpose  j/*  wounding  and  killing  dogsjuid 
foxes  that  might  come  into  his  woodland  in  pursuit  of 
hares,  cause  several  iron  spikes,  called  dog^spears,  Xo  be 
screwed  and  fastened  into  several  of  the. trees  in.  the 
woodland,  and  did  also,  for  the  same  purpose,  keep. those 
spears  fastened  over  the  hare-paths,  and  they  were  pur- 
posely placed  at  such  a  height  as  to  allow .  a  hare  to  pass  ^ 
under  them  without  injury,  but  to.  wound  and  kill  a  dtg 
that  might  happen  to  come  against  one  of  tl|e.{haip.endsi 
and  the  spikes  being  adapted  to  effect  (fie  Maid  purpose; 
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'That  ii6iie  of  the  spikes  were  at  a  less  distance"  than  1817* 

fifty  yards  from  the  public  feot-path  j  others  at  a  mtich        D^^t 

greater;  namely,  one  hundred  and  fifty^  or  one  hundred  «. 

•    .  ^ ,  Clavtov. 

and  sixty  yards : 

That  the  defendant  had^Rsed  notices  to  be  painted 
on  boards^  at  the  outside  of  his  premises,  *  Take  notice^ 
that  steel-trapsy  spring-guns,  and  dog^pikes  are  set  in  these 
tvQodi  and  premises :' 

That  the  plaintiff,  by  the  consent  and  permission  of 
Mr.  Tcvmsendf  went  into  the  woodland  belonging  to  Mr. 
Tewnsend  for  the  purpose  of  sporting,  accompanied  by 
a  pointer  dog;  that  a  bare  rose  in  Mr.  Townsemfs  grounds f 
and  was  seen  and  pursued  by  the  plaintiff's  dog^  over  the 
mound  into  the  defendant's  woodland,  and  ran  against  one  * 
of  the  sbmrp  ends  of  the  spikes,  and  was  thereby  killed : 

That  the  plaintiff  endeavoured^  as  much  as  in  him  tofy  to 
prevent  the  dog  from  pursuing  the  bare  into  the  defendants 
nvoodlahdy  hut  was  unable  to  do  so. 

These  are  the  facts  ^  and  the  question  is,  wheth^k*  the 
plaintiff  can,  under  these  circumstances,  maintain  2Xkacti»n 
on  the  ease  for  the  value  of  his  dog.  I  am  of  opinion  that 
he  may;  and  knowing  from  what  ability  and  authority  I 
differ,  I  cannot  but  deliver  that  opinion  with  great  diffi* 
dence,  though  I  honestly  entertain  it.  After  the  most 
mature  deliberation  and  consideration  of  all  the  cases, 
some  things  are  clear*  No  trespass  has  been  committed 
in  this  case.  The  act  of  the  dog  was  not  a  trespass.-^No 
action  of  trespass  would  lie  against  the  owner.  Unless  he 
•had  incited  the  dog;  the  contrary  was  the  case,  ft>r  it 
expressly  appears,  that  he  was  lawftiUy  using  his  dog 
under  the  authority  of  the  owner  of  the  ground  where 
'he  was  sporting,  and  when  the  dog  escaped,  instantly 
endeavoured  to-  restrain  and  call  him  back. 
-     The  distinction  between  voluntary  and  invdluntary 

acts,  which  constipate  ,a  trespass  in  the  one.ca^ffj  and  not 
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18i7.         in  the  other,  is  well  taken  in  MUUn  v.  Pmwdrfi^  best  re- 
Deavb        ported  in  Popbam  under  the  name  of  MiUeu  y.  Hmruey  {A» 
V.  and  BiciwUb  v.  Sbordike  and  another  {b). 

But  it  was  said  at  the  hart  this  dog  was  an  intmdery  and 
was  tlvere  without  licence.  4III0  not  know  what  intrusion 
is»  as  applied  to  this  subject  matter ;  at  all  events^  it  cannoC 
be  a  stronger  act  than  a  trespass.  I  have  shewn  that  this 
was  not  a  trespass ;  and  I  shall  presently  endeavomr  to 
shew  that  even  if  it  were  a  trespass,  the  defendant  waoU 
not  have  been  warranted,  under  the  circttmstance%  ia 
doing  what  he  did}  i  fortiori,  if  it  was  an  involuntary  acif 
and^one  which  the  plaintiff  did  all  in  his  power  to  pie- 
vent. 

Another  point  I  take  to  be  clear,  that  if  an  actual 
trespass  had  been  committed  by  horses,  sheeps  or  other 
cattle,  which  the  owner  is  bound  so  to  keep  as  toprefent 
them  from  trespassing,  the  owner  of  the  ground  coujd 
not  have  tdlUd  the  animal  dinctijj  unless  it  becan)^  aecei^ 
sary  to  do  so,  in  order  to  prevent  the  actual  destmctum 
of  some  of  his  own  property;  such  a  direct  act  of  killing 
would  have  been  an  act  of  trespass.  For  thb,  the  case  of 
Vin  V.  Xiord  Cawdor  (r),  is  an  express  authority;  and  the 
opinion  of  Ijord  EUenkorough  is  so  stropg  to  this  case^  that 
I  must  occupy  some  little  time  in  stating  it  (J). 

That  was  an  action  of  trespass,  because  the  killing  was 
,  dinct.'^Here,  the  ^ng  the  spikes  in  the  defendant's 

own  ground  could  not  be  of  itself  a  trespass;  bat  it  is 
the  consequence  of  the  act  of  which  the  plaintiff* 
plains,  and  when  the  defendant  fixed  the  spikes  he  ^ 
be  considered  as  having  contemplated  the /rs^ik  con- 
sequences of  his  own  acts.  Indeed,  this  special  veixlict 
does  not  leave  any  doubt  on  this  point,  for  it  is  found 


(a)  Poph.  ]6l.  S.  C.  Latch.  13. (6)4  Burr.  80$^.—*^ 

(0  1 1  E.  568. {d)  Here  the  learned  judge  tUicd  the  ca^e  as  Mr. 

Juitice  Bmnni^k  has  done  ante,  p.  f  18,  tig. 
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that  these  spikes  were  placed  there  for  tbt  pwfost  of 
woundiDg  and  killing  dogs. 

I  assume  it  as  another  clear  proposition,  that  under  the 
circumstancesy  the  hare  in  question  was  not  the  property 
of  the  defendant;  and,  therefore^  it  was  not  necessary  to 
kill  this  dog  for  the  protection  of  the  defendant's  pro- 
perty, for  it  was  admitted  at  the  bar,  that  if  the  hare  had 
been  killed  in  the  defendant's  ground,  it  could  not  have 
been  his.  •  Indeed  this  has  been  decided  in  many  cases,  in 
Sutton  V.  Moody  {a).  If  J.  start  a  hare  in  the  ground 
of  JB.  and  hunt  it  into  the  ground  of  C.  and  kill  it  there^ 
the  property  is  in  A.^  the  hunter. — This  is  stated  as 
text  law,  in  2  Black*  Com,  (b),  and  finally  confirmed  in 
Churchward  v.  Studdy  {c).  It  must  be  admitted  then,  upon 
these  authorities,  that  as  there  was  no  voluntary  trespass, 
as  there  was  no  property  of  the  defendant's  own  to  pro* 
tect,  that  neither  the  defendant  nor  his  servant  could 
have  stood  there  with  a  gun  and  shot  this  dog  in  pursuit 
of  the  hare.  Why  ? — Because  it  is  said  at  the  bar  a  man 
ought  to  exercise  a  discretion.  I  have  ever  thought  it 
quite  clear  that  no  man  shall  do  that  indirectly^  which  he 
cannot  do  directly. — ^The  placing  these  dog-spears  for  the 
express  purpose  of  killing  is,  as  it  appears  to  me,  just  the 
same  as  if  the  defendant  had  placed  a  man  there  for  the 
purpose  of  shooting: — ^nay,  it  is  worse,  for  in  the  one 
case,  a  man  would  exercise  a  discretion  \  but  here  death 
must  inevitably  ensue,  without  any  discretion  being  pos- 
sible to  be  exercised,  without  any  regard  to  circumstances^ 
and  without  giving  the  opportunity  of  knowing  what  the 
circumstances  might  require.  If  then,  an  actual  trespass 
on  the  ground  would  not  justify  the  destruction  of  this 
animal,  without  some  apparent  necessity,  to  preserve  the 
defendant's  own  property  from  destruction;  how  can  it 
be  justified  by  that  which  was  not  a  trespass,  nor  even 

(a)  1  Lord  Raym.  850. (ft)  419. (c)  14  East,  949. 
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161 7.  the  sufajea  of  an  action  on  the  case?-^The  dog  cannof 

Dbake         ^  ^^  ^^  ^  ^"  intruder,  for  the  defendant  had  taken  no 
0.  means  to  prevent  dogs  from  coming  into  his  land;  for 

it  is  expressly  found,  by  the  verdict,  that  the  mound 
and  ditch  were  not  a  iufficieni  fina  to  prevent  dogs 
frtm  passing  from  the  one  woodland  into  the  oiber^  and  Mr* 
Justice  Doddridge f  in  the  ca$e  in  Pophttm,  mentions  thefe 
being  no  fence,  as  a  circumstance  worthy  of  observatioo. 
Indeed,  from  the  placing  these  spears,  as  it  b  founds  for  the 
purpose  of  destroying  dogSy  it  is  evident  they  were  expected 
to  come;  and  knowing  the  roving  disposition  of  a  dog^ 
which,  as  some  of  the  cases  ^ate,  canmt  he  rttUd  suddentj^ 
the  law  has  provided,  that  the  act  of  the  dog  shall  not 
make  the  owner  a  trespasser^  unless  he  has  incited  the  dog 
to  do  the  particular  act.  Even  an  action  on  the  case 
will  not  lie  against  the  owner  for  a  mischief  committed 
by  a  dog,  unless  it  be  alleged  that  the  dog  had  the  vidoiis 
propensity  to  bite,  or  to  do  the  sort  of  act  complained  of; 
and  also  the  owner's  knowledge  of  the  animal  having 
that  propensity.  But  here  the  animal  only  followed  his 
natural  bent;  and  it  must  ever  be  remembered,  in  this 
argument,  that  the  hare  did  not  belong  to  the  defendant. 
A  case  from  Cro.  Jac.  of  Blythe  v.  Tophanty  has  been  much 
pressed  by  my  brother  Bosanquet.  The  same  case  is  moi- 
tioned  in  Rol.  Abr.  (a)  and  is  there  more  fully  stated. 
If  A.  J  seised  of  a  waste  adjoining  to  a  highway,  dig  a 
pit  in  the  waste  within  thirty-^ix  feet  thereof,  and  the 
mare  of  B,  escape  into  the  waste,  and  fall  into  the  pit 
and  die  there,  yet  B.  shall  not  have  an  action  against 
A'y  for  his  making  the  pit  in  the  waste,  and  not  in  the 
highway,  was  mt  any  wrong  to  -B.,  but  it  was  tie  fault 
of  B,  himself,  that  his  mare  escaped  into  the  waste. 
It  is  sufficient  to  observe,  that  two  most  material  fiiicts 

(a)  t.9S,pU.4. 


Clattow* 
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:itt  found  in  thli  case,  which  are  not  existing  in  those  in  1817. 

RoU.  &  Cr0.  Jac.  namely^  that  B.  is  there  suted  to  be        x)^*?* 
himself  the  fauhy  person  in  sufftring  bis  nusn  to  escapij'^  9. 

Now  here  it  is  founds  that  the  plaintiff  endeavoured,  as 
much  as  in  him  laj,  to  prevent  his  dog  from  going  on  de- 
fendant's land,  but  in  vain.  A  man  maj,  and  easily  can^ 
control  his  horse,  but  he  cannot  control  his  dog«  All 
the  cases  in  the  law  which  oppose  such  an  action  in  the 
plaintifi^  go  upon  the  ground  that  he  has  not  used  crdinmry 
caution.  But  the  case  in  Roll,  differs  from  this  at  the 
bar,  in  another  most  material  respect,  viz.  That  it  is. not 
found  that  the  pit  was  dug^  ibc  purpose  of  killing  nmres^- 
If  it  had,  and  had  been  decided  for  the  defendant^I  the|i( 
should  have  thought  it  a  strong  authority;  but. as  it 
stands,  I  do  not  feel  the  weight  of  it. — A  case  of  Brock, 
V.  C^iland  («)  was  also  quoted  for  an  opinion  of  Lord 
jKWrjmi  but  it  is  to  be  observed,  that  the  decision  of  the 
learned  Chief  Justice  turned  expressly  upon  this,  that  the 
defendant  had  properly  let  loose  the  dog,  and  the  injury 
had  arisen  £rom  the  plaintiff's  own  faulty  in  going,  &« 
€0uHously  into  the  defendant's  yard  after  ii  bad  inn  sbstt 
up.  But  the  latter  part  of  what  Lord  Ktnjon  states, 
with  regard  to  what  had  happened  before  him  and  the 
whole  court  in  another  case,  shews  to  my  mind  most 
manifestly,  that  had  his  Lordship  had  a  similar  case  to 
this  before  him,  he  would  have  been  clearly  for  the 
plaintiff. 

In  Mi  actionagainst  a  m»i  for  keeping  amischievous  bull 
that  had  hurt  the  plaintiff^  it  having  appeared  in  evidence 
that  the  jrfaintiff  was  crossing  a  field  of  the  defendant's 
where  the  bull  was  kept,  and  where  he  had  received  the 
injury}  the  defendant's  counsel  contendedy  that  thf 
pbuntiff  having  gone  there  of  his  own  head,  and  having 

(•)  I  E»p^  2oe. 
VOL.  I.  q 
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I8I7.  received  that  injury  from  his  own  fault,  the  action  would 

not  lie ;  but  it  appearing  also  in  evidence  that  there  was 
a'contest  concerning  a  right  of  way  over  the  field  wherein 
Claytok.  ^he  bull  was  kept,  and  that  the  defendant  had  permitted 
several  persons  to  go  over  it  as  an  open  way,  Lord  Kenyan^ 
Chief  Justice,  had  ruled  in  that  case,  and  the  court  of 
King^s  Bench  had  concurred  in  opinion  with  hiniy  that  the 
plaintiff  having  gone  into  the  field  supposing  that  he  had 
a  right  to  go  there,  and  the  defendant  having  permitted 
persons  to  go  there,  as  over  a  legal  way,  he  should  not 
then  be  allowed  to  set  up  in  his  defence  the  right  of 
keeping  such  an  animal  there  as  in  his  own  doscy  but 
that  the  action  was  maintainable. 

The  case  of  ButtirfieU  v.  Forresiir  {a)  seems-  to  me  to 
be  an  authority  for  the  doctrine  I  am  maintaining.  It 
was  an  action  on  the  case*  A  man  repairing  his  bouse 
at  the  end  of  a  town,  had  put  up  a  pole  across  this  part  of 
the  road,  a  free  passage  being  left  by  another  branch  or 
street  in  the  same  direction,  l^his  erection  therefore 
was  not  put  up  to  cause,  but  to  prevent  mischief  The 
plaintiff,  riding  unusually  hard  through  the  streets  of 
Derby i  did  not  see  this  obstruction  (though  he  might  have 
seen  it  a  hundred  yards  ofi^,  rode  against  it,  fell  with  his 
horse,  and  was  much  hurt. 

The  jur^  found  for  the  defendant,  and  the  comt  con^ 
firmed  the  finding :  Lord  Ellenhwough  saying,  amongst 
other  observations,  that  two  things  must  concur  to  snp* 
port  this  action;  an  obstruction  in  the  road  by  the 
fiiult  of  the  defendant,  and  no  want  of  ordinary  care  to 
avoid  it  on  the  part  of  the  plaintiff.  Here  those  two 
diings  do  concur,  the  wilful  erection  of  these  spears 
by  the  defendant,  for  an  unlawful  purpose,  tifz.  to  laU 


(a  1 1  £.  R.  00. 
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^gSf  and  no  want  of  ordinary  care  in  the  plaintiff,  for  he  f8l7. 

did  all  he  could  to  control  his  dog,  but  in  vain.    If  the  ^-*^ 

defei&dant  is  warranted  in  putting  these  spikes  where  he  y. 

did,  he  aoSght  equally  have  done  so,  if  his  wood  had  run  Claytok. 
along  the  high  road,  and  no  mound  or  fence  between 
but  such  as  that  in  question,  for  the  distance  can  make 
no  difference.  The  sort  of  protection  therefore  which 
the  defendant  has  resorted  to  for  the  prevention  of  that 
which  at  the  most  is  a  trespass,  might  have  been  fatal  to 
human  life;  and  when  we  are  weighing  whether  a  thing 
can  be  done  or  not,  all  the  consequences  of  such  an  action 
must  be  looked  to. 

If,  upon  this  special  verdict,  it  had  been  found  that 
thei'e  was  fiiult  or  blame  in  the  plaintiff,  the  case  might 
have  been  different ;  and  this  notion  of  fault  in  the 
j^laiBtiff,  I  hAve  she#n  to  be  a  considerable  feature  to 
guide  thfi  decision  of  the  cause ;  and  my  brother  Bfst% 
feeling  the  io^rtance  of  such  a  fact,  wished  to  make  out 
negligence  or  misconduct  in  the  plaintiff.  But  I  did  not 
hear  hiln  state  on^  fact  to  that  end ;  he  said  the  plaintiff 
had  notice,  and  therefore  it  was  his  own  fault.  It  is  * 
true,  he  was  aware  of  the  notice,  and  so  far  from  being 
in  fault,  hk  does  all  he  can  to  comply  with  it ;  for,  having 
a  right  to  be  where  he  was,  and  his  dog  having  roused 
the  hare  and  pursued  her,  the  plaintiff  endegvottrfJj  as 
much  as  in  him  lay,  to  prevent  the  dog  from  pursuing  tie 
tarif  tut  fvas  unaUe  to  do  so.  What  could  the  plaintiff  do 
more,  except  never  going  out  of  his  house  into  his  own 
or  his  friend's  ground  with  his  dog  i  But  the  defendasit 
might  have  done  more,  for  if  he  chose  to  pat  up  tiiese 
spikes,  he  ought  to  have  made  the  approach  tO'^his  land 
more  inacces^ble  by  putting  up  fences,  where  so  much 
inevitable  damage  lurked.  Here  then  is  a  temporal  lost, 
or  damage  sustained  by  the  plaintiff,  as  the  immfdiati  and 
contemplattd  consequence  rf  the  act  of  tie  defendakt. 

q2 
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18i7*  It  may  be  thiei  that  a  similar  action  in  ipeek  is  not  to 

^^"^^^         be  found  in  any  law4xx)ky  and  I  admit  that  if  the  case 

9.  were  new  in  principle,  it  would  be  necessary  to  apply  to 

Claytow.       the  legislature,  and  not  to  a  court  of  law.     Bat  where 

the  case  is  only  new  in  the  instance,  and  the  question  is 

upon  the  application  of  a  principle  recognized  in  the  law 

to  such  new  case,  it  will  be  just  as  competent  to  courts  of 

justice  to  apply  the  principle  to  a  case  which  may  arise 

two  centuries  hence,  as  it  was  two  centuries  ago.     This 

is  the  very  nature  of  an  action  on   the  case.     Here 

is  a  temporal  loss  or  damage  sustained  by  the  plaindff, 

who  has  done  no  wrong,  and  who  used  every  degree  of 

caution  and  exertion  to  avert  it  by  the  tortious  act  of  the 

defendant,  who  must  take  the  consequence  if  his  neigh*' 

hour  thereby  sustain  an  injury.    , 

The  two  things  here  concur,  whidi  Lord  EUefthnmgh 
requires  to  support  such  an  action,y!uy//  in  the  defendant, 
and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the 
plaintiff. 

For  the^  reasons  I  am  of  opinion  that  the  plaintiff  » 
entitled  to  recover. 

Mr.  Justice  Dallas. — ^It  has  beea  admitted  at  the 
bar,  that  this  case  is  in  point  of  circumstances  altogether 
new,  and  therefore  the  argument  has  properly  proceeded 
on  general  principles  and  analogies  real  or  supposed* 

The  question  is,  whether,  under  the  facts  'found  by 
this  special  verdict,  the  defendant  had  a  right  to  place 
the  dog-spears  in  the  manner  and  for  the  purposes  for 
which  they  are  found  to  have  been  phced,  whereby,  and 
as  a  consequence  to  be  foreseen,  the  dog  of  the  plaintiff 
has  been  killed,  and  for  the  loss  of  which  the  action 
has  been  brought. 

Aad,JlrHf  with  respect  to  the  alleged  inhumanity  of 
the  proceeding!  which  has  been  adverted  to  at  the  bar. 
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<and  may  weigh,  with  many  persons,  on  the  first  view  of         1817. 
the  sobject^  it  is  not  disputed,  that  in  some  cases,  a  dog         ,^f^ 
aaj  be  killed  for  the  preservation  of  a  hare.     In  that  9. 

deed  at  the  bar,  of  a  dog  found  in  a  warren,  this  was  ex-  Clattow. 
pressly  decided;  yet,  in  point  of  humanity,  where  is  the 
difierencei  between  destroying  a  dog  in  a  warren^  or  in 
a  cover  for  the  preservation  of  game?  It  will  be  no 
answer  to  say,  that  a  warren  is  a  privileged  place ;  for 
whether  privileged  or  not,  or  whether  game  be  property 
in  one  place,  and  not  in  another,  though  this  may  furnish 
a  distinction  applicable  to  the  case,  in  other  respects,  it 
can  make  no  difference  on  the  present  view  of  it. 
•  With  respect  to  the  particular  mode  of  destructioOf 
diough  this  may  be  of  fit  moral  consideration,  it  can 
scarcely  be  contended,  that  the  law  will  distinguish  peiw 
mitting  a  dog  to  be  destroyed  in  one  way,  and  yet  for- 
bidding it  in  another. 

The  question  is  upon  the  right  to  destroy,  and  not 
vpon  the  mode  of  destruction ;  as  to  which,  subject  to  be 
judged  of  by  others,  every  man  must  judge  for  himself. 

It  has  adso  been  stated,  that  nothing  appearing  to  the 
contrary,  it  is  to  be  presumed,  the  plaintiff  was  qualified : 
to  this  I  cannot  agree,  for  if  the  fact  were  material.  It 
should  have  been  found  one  way  or  another. 

But  in  my  view  of  the  subject  it  is  of  no  consequence, 
for  if  qualified,  he  could  have  no  right  to  trespass  on  the 
defendant's  ground ;  and  if  unqualified,  the  defendant 
could  have  no  right  beyond  seizing  the  dog,  supposing 
he  had  by  himself,  or  his  servant,  been  present  at  the 
timew — As  little  can  depend  on  the  circumsunce  that  the 
pfauntiff  was  sporting  with  the  permission  of  the  owner 
of  the  land  on  which  the  hare  was  started,  for  this  could 
only  be  a  licence  as  to  the  land  of  such  owner,  and  could 
give  no  right  to  go  upon  neighbouring  land,  belon^g 
to  a  difiSerent  person.    Nor  can  the  distinction  betweeiv 
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wilful  and  involuntary  trespass  make  any  difi^renice  m 
this  respect :  for  the  question  has  been  argued  on  grovnd 
applicable  to  the  one,  as  well  as  to  the  other,  v».  Thity 
whether  the  trespass  be  voluntary  or  involnntaryy  fke 
party  thereby  injured  had  no  right  to  act  as  the  defiendnt 
has  done.  It  has  further  been  stated,  that  there  were 
different  paths  going  through  this  wood:  but  this,  abO) 
appears  to  me  to  make  no  difference,  far,  as  to  the  pbin- 
tiff,  he  was  not  in  the  exercise  of  any  right  of  way,  nrach 
less  within  the  limits  of  such  way;  but  on  the  contrary, 
professing  to  have  been  involuntary  on  the  land  in  ques- 
tion ;  and  if  this  had  been  the  case  of  a  person  exerdsbg 
the  right  of  way,  it  is  found,  that  not  one  of  these  dog- 
spears  was  placed  at  a  less  distance  than  fifty  yards  from 
any  path,  and  most  of  them  at  the  distance  of  one  hundred 
and  fifty ;  so  that  if  the  injury  had  occurred  in  the  exer- 
cise of  any  such  right,  the  case  would  depend  on  very 
different  considerations. 

In  effect,  according  to  the  range  the  argument  has 
takeuy  nothing  will  turn  on  whether  it  be  a  close,  or 
preserve  with  a  right  of  way  through  it  %  for  in  the  one 
case  as  in  the  other,  it  has  been  contended^  it  would 
be  illegal  to  place  instruments  of  this  description*  Nor 
do  I  think  it  reqmsite,  in  this  case,  to  consider  how  £w, 
and  under  what  circumstances,  game  is  to  be  treated  as 
property,  and  to  what  effect :  for  here,  again,  the  argu- 
ment in  support  of  the  plaintiff's  case  does  not  depend 
on  this  distinction  ;  but  it  is  maintained  that  even  though 
for  the  preservation  of  that  which  is  admitted  to  be  pro- 
perty, as  herbage,  underwood,  fruiu  of  the  surfiaice^  wail 
itself,  or  whatever  as  property  will  form  the  subject  of 
trespass,  still  what  has  been  done  in  this  case  was  un- 
lawfully done,  and  the  plaintiff  b  entitled  to  recover. 

One  other  point  only  remains,  before  I  come  to  the 
question  itself^  which  is^  how  far  the  present  decision 
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will  apply  to  measures  t|iat  may,  by  direct  operation,  or' 
necessary  consequence,  a£fect  human  life. — As  to  this,  I 
vill  only  observe,  such  cases  seem  to  me  to  depend  on 
different  grounds ;  the  law  distinguishing  to  many  and 
most  essential  purposes  between  property  and  the  life  of 
man ;  and  to  the  facts  of  this  case  only  my  present  opinion 
is  intended  to  ap{^y- 

I  shall  now  shortly  advert  to  the  cases  cited. — And  the 
£rst  class  goes  to  distinguish  between  voluntary  and  in- 
voluntary trespass,  as  in  the  instance  of  cattle  passing 
along  the  road  and  consuming  grass  and  com,  or  the  dog 
chasing  sheep,  and  other  cases  of  the  same  description^ 
the  owner  doing  all  in  his  power  to  prevent  it.  To  the 
doctrine  and  to  the  authority  of  all  such  cases  I  fully 
mbscribe,  and  if  this  action  had  been  trespass  against  the 
present  plaintiff,  by  the  present  defendant,  the  former 
alight  have  defended  himself  on  the  hcts  found  by  this 
special  verdict ;  but  whether  an  action  of  a  description 
precisely  opposite,  that  is,  an  action  brought  against  the 
owner  of  land  for  damage  sustained  by  a  party  having 
no  right  to  be  there,  for  an  use  made  of  the  land  by  the 
owner,  and  being  therefore  there  only  under  circum* 
stances,  to  make  it  excusable  trespass,  such  damage  being 
induced  altogether  by  his  own  act,  whether  voluntary  or 
not,  whether  such  action  will  lie,  is  a  question  altogether 
different. 

Suppose,  the  trespass  being  voluntary,  an  action  wil 
lie ;  it  wiU  scarcely  be  contended,  that  being  involuntaryt 
though  this  might  excuse  the  party,  it  would  give  him  a 
right  of  action  against  the  owner  of  the  soil  for  a  damaget 
though  resulting  from  an  involuntary  act. — The  case 
would  have  been  in  point,  if  the  dog  chasing  the  sheep 
or  hare  had  been  injured  in  such  chase,  and  for  the  mis- 
chief incurred  an  action  had  been  brought;  but  no  such 
case  has  been  cited,  and  it  must  be  admitted  that  this 
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IB17.         action  is  a  perfect  novelty,  though,  with  more  or  less  of 
J^^  extent,  this,  and  similar  practices,  have  long  and  noto- 

«.  riously  prevailed. 

Claytok.  To  the  next  class  of  decisions  I  also  equally  accede; 

namely,  those  which  establish  that  you  shall  do  no  niore 
than  the  necessity  of  the  case  requires,  when  the  excess 
may  in  any  way  be  injurious  to  another, — a  principle 
which  pervades  every  part  of  the  law  of  England,  criminal 
as  well  as  civil ;  and,  indeed,  belongs  to  all  law  that  is 
founded  on  reason  and  natural  equity.  It  would  be 
superfluous  to  advert  to  particular  instances. 
'  Admitting,  therefore,  the  authority  of  these  cases,  but 
denying  their  application,  it  will  not  be  necessary  to  fcdlow 
them  in  detail ;  and  I  shall  come  at  once  to  the  ground 
on  which  it  seems  to  me  they  are  to  be  dbtinguished 
from  the  present*,  and  it  is  this:  they  aU  turn  on  the  ba 
of  presence.  Such  was  the  case  in  which  the  defendant 
pleaded  that  he  killed  the  plaintiff's  dog,  to  preserve  his 
own  :  the  plea  Was  held  bad,  because  it  did  not  allege  that 
his  own  dog .  could  not  be  otherwise  saved.  And  so  in 
Fere  v.  Lord  Cawdor y  because  it  was  not  averred  that  it 
was  necessary  to  kill  the  dog  for  the  preservation  of  the 
hare.  60  in  the  case  of  nets,  they  might  have  been  de- 
tained without  being  destroyed.  Or,  as  it  was  properly 
put  in  the  argument  at  the  bar,  where  the  owner  of  the 
property  is  present,  and  has  the  means  of  preservation  in 
his  own  hand,  he  is  bound  to  exercise  his  judgment,  and 
not  do  more  than  is  immediately  necessary  j  but  it  does 
not  follow  from  this,  that  he  may  not  take  measures  for 
the  general  preservation  of  hb  rights  during  his  absence, 
the  nature  of  which  must  depend  upon  considerations 
altogether  different :  all  such  cases  are,  for  these  reasonSf 
to  be  distinguished,  as  it  seems  to  me,  from  the  present. 
It  is  contended,  however,  that  they  apply ;  and  if  you 
inay  not  kill  a  dog  by  your  own  immediate  act  or  order. 
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neither  can  you  by  means  provide  it  to  induce  snch  con* 
sequence  when  not  personally  present ;  for  what,  it  is 
asked^  is  the  difference  between  killing  with  your  own 
hand  with  an  instrument  therein  at  the  time,  or  by  an 
instrument  placed  by  that  hand  on  the  ground  for  the 
future  purpose?  That  which  it  is  unlawful  to  do  by  direct 
means,  it  is  equally  unlawful  to  do  by  indirect  means,  and 
to  this  point  the  case  of  Fere  v.  Lord  Cawdor  is  cited. 

But  here,  again,  it  appears  to  me,  there  is  a  misappli* 
cation  of  principle.  It  is  illegal  to  place  spikes  or  glass 
upon  a  wall,  and  if  a  party  climbing  oyer  be  thereby 
wounded  or  cut,  can  he  bring  an  action  ?  And  yet  if  I 
were  to  see  a  trespasser  coming  down  my  ^ea,  or  getting 
over  the  garden  wall,  I  could  not  drive  the  spike  into  his 
hand,  or  cut  him  with  the  glass  ?  Or,  to  bring  it  home  to 
the  present  case,  suppose  that  in  order  to  separate  his 
fnroperty  from  that  of  his  neighbour,  the  defendant  had 
erected  a.  wall,  and  put  spikes  or  glass  on  it,  and  that  the 
plaintiff'  had  been  wounded  in  attempting  to  get  over^ 
could  this  action  have  been  maintained  ?  If  not,  where 
IS  the  distinction  between  spikes  on  the  ground,  with  no- 
tice that  they  are  there,  or  notice  given  by  the  visibility 
of  the  spikes  themselves,  with  respect  to  the  owner  of 
the  dog  ?  Certainly  none ;  and  for  the  conduct  of  the 
dog,  the  owner  is  responsible ;  if  not  to  the  extent  of 
giving,  an  action  against  himself  in  a  case  where  all  is 
done  that  could  be  done  to  restrain  the  dog;  jet,  at  least, 
to  exempt  the  owner  of  the  soil  from  an  action  for  an 
injury  done  to  the  dog. — But  if  the  owner*  had  taken 
hb  station  on  the  wall,  he  could  not,  in  person,  have 
made  use  of  the  glass  or  spikes;  the  doctrine  depends 
on  a  broad  distinction. — ^Presence,  in  its  very  naturet  b 
more  or  less  protection;  absence  is  abandonment  and 
dereliction  for  the  time ;  presence  may  supfdy  mean^, 
and  limit  what  it  supplies;  but  if»  during  abKnce^  pro- 
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petty  can  only  be  protected  by  such  means  as  may  be 
jresbrted  to  in  the  case  of  presence^  all  property  lyia; 
open  to  inroad  can  have  no  protection,  at  least  by  any 
act  of  the  party  inmself ;  for  to  say  that  he  can  only  be 
pr(5t6cted^  wh^  absent,  by  such  means  as  he  could  use 
-if  preset,  is  a  contradiction  in  the  nsfture  of  things^ 
But  it  is  fiuth^  said,  you  shall  make  such  use  of  yomr 
own  property  as  not  to  injure  that  of  another!  and  to 
Uus.aisQ  I  agree,  in  the  true  sense  of  the  maim  whidi 
is  the  right  of  another ;  for  i^  m  breach  of  this  #ukb 
iny  rig^t  be  invaded  by  another,  what  is  done  by  mej  if 
only  adequate  to  repel  such  invasion,  is  not  an  infringe- 
ment of  his  right,  but  the  defence  of  my  own,  and  4DDiist 
Vxm  on  the  considersttion  on  what  depends  each  rifl^ 
as  I  am  permitted  by  hw  to  da  ' 

On  this  foundation  stands  the  whole  law  of  actions  on 
the  case  for  consequential  damage,  and  the  doctrine  of 
nuisances,  as  it  may  affect  individuals  or  thepuUkt  in 
.all  its  varieties  cff  form. 

The  difference  is  between  absolute  and  relative  r^ts, 
between  that  which  is  mine,  exclusive  of  any  ri^  in 
others  present  or  future,  and  that  which  is  ef  a  sfH-^ding  ^ 
shifting  possession,  as  air^  water,  &c.  in  which  Xhave 
but  a  qualified  possession,  a  possession  subservieatrlp  the 
future  use  by  others.  r 

If  I  place  a  log  across  a  public  path,  and  an  injury  be 
thereby  sustained,  the  soil  being  my  own,  but  tbe  public 
or  individuals  having  a  right  of  way  over  it,  an  action 
will  Ue,  because  there  is  a  right  in  others  to  pass  along 
without  interruption ;  but  if  there  be  no  right  of  wajj 
I  may  with  any  view,  and  for  any  purpose,  place  logs  on 
my  own  land,  and  a  party  having  no  right  to  be  there, 
and  sustaining  damage  by  his  r>\vn  trespass,  cannot  bring 
an  action  for  the  damage  so  sustained. 

So  in  the  case  put  of  a  ditchy  I  may  not  dig  it  sq  as  to 
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the  limit  of  my  own  property  adjoiniiig  a  common,  and  rw^ 
not  separated  from  it  by  any  actual  fence>  I  may  dig  a 
ditch,  howerer  wide,  and  man  or  beast  sostaining  harmt 
having  no  right  to  be  there,  no  action  will  lie.  Such 
was  the  case  as  cited  o(  the  horse  straying  from  the 
common  and  fisdling  into  the  pit,  and  in  which  it  was 
determined  that  no  action  would  lie ;  /r//,  because  the 
owner  had  a  ri^t  to  do  what  he  pleased  with  his  own 
hmd,.  and  next  that  the  plaintiff  could  shew  no  right  for 
the  horse  to  be  there.  And  yet  that  a  horse  might,  in  die 
ni{^t  or  day,  stray  from  an  open  common  into  an  ad* 
joining  land,  not  separated  by  any  fence,  was  as  a  probable 
consequence  as  much  to  be  foreseen,  as  that  a  hare  mig^t 
spring  up  and  a  dog  chase,  or  if  the  horse  had  escaped 
from  the  owner,  and  he  Jiad  sustained  damage  in  the 
pursuit,  would  that  have  given  him  a  right  to  damages 
for  the  consequence  of  an  escape  which  he  ought  in 
strictness  to  have  prevented?—-!  may  not  keep  a  mis- 
chievous bull  in  a  field  through  which  there  is  a  right  of 
way,  but  ^hen  there  is  no  right  of  way,  I  am  entitled  to 
do  so,  as  was  stated  by  Lord  Kenyw  in  one  of  the  cases 
eited  at' the  bar,  and  this  by  way  of  illustration,  for  the 
very  purpose  of  shewing  the  distinction  in  question. 

The  okily  case  cited  on  this  part  x>f  the  subject,  as 
bearinf^  the  other  way,  is  that  bf  %Mmtend  v.  JVMet^ 
but  in  £icts  and  circumstances  it  has  no  resemblance  to 
the  present.  The  object  in  the  former  was  to  attract, 
in  order  to  destroy  the  dog ;  and  in  this  the  immediate 
purpose  vras,  to  keep  the  dog  from  a  situati6ki  in  which 
he  might  incur  destruction. 

In  Townibtnd  v.  Watbtr^  the  enticement  was  made  to 
operate  beyond  the  line  of  the  defendant's  property,  and 
to  the  destruction  of  the  dog,  whefe  the  dog  had  a  right 
to  he,  smd  this  e^ticemoiit  constitnied  -the  feundaden  of 
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the  iciion  i  it  is  in  efiect  but  the  common  case  of  nuitantei 
Bttt  no  decision  has  established  that  a  trap^  placed  by  a* 
man  in  his  own  land»  and  not  calculated  to  operate  so  as 
to  allure  beyond,  or  even  within  the  limit  of  such  land, 
would  be  a  trap  unlawfully  placed.    But  it  has  been 
argued  that  the  principle  of  the  case  at  least  applies  in 
this  way,  that  though  the  enticement  be  not  the  direct  act* 
of  the  party,  yet  it  arises  of  necessity  from  the  act  dcme ; 
as  for  instance,  that  a  hare  lying  near  the  hedge  of  a- 
highway,  forming  one  side  of  a  woodland  in  which  spears 
are  put,  may  operate  to  entice  a  dog  passing  along  the 
highway,  and  this  I  admit  may  happen.     But  if  the 
owper  of  land  have  a  right  to  game  upon  his  land^  and  a 
right  which  he  undoubtedly  has  to  a  certain  degree, 
whether  ^  hare  shall   lie  in  one  place  or  another  is 
ttiat  whichy  generally  qpeakiog,  he  can  neither  cause  nor 
control,  and  being  incident  to  the  common  and  ordinary* 
enjoyment  of  land,  is  that  to  which  others  must  submit, 
incurring  only  the  duty  of  restiraining  dogs,  which,  in. 
nimiberless  instances,  I  conceive  they  are  bound  to  da- 
But  take  it  the  other  way,  if  a  wilful  trespasser  (and  to 
this  the  argument  goes,)  may  bring  an  action  for  loss  or 
damage  sustained  by  his  own  trespass,  he  may  beat  the 
cover. of  every  mail  of  landed  property  in  the  neigh- 
bourhood, and  bring  an  action  for  his  dog  if  killed  or 
maimed,  .in  the  way,  at  least  in  which  the  case  has 
been  argued ;  nor  will  it  be  any  answer  to  say  that  an 
action  of  trespass  might  be  brought  against  him,  for 
though  the  event  of  each  action  might  be  different,  as 
to  damages }  still,  in  point  of  principle,  it  leaves  the 
objection  the  same.    But  here  again,  I  would  ask,  is  the 
line  to  be  drawn?    Suppose  dog-spears,  planted  ttt  a 
distance  from  any  road,  in  a  preserve  surrounded  on  all* 
sides  by  land  belonging. to  the  owner,  and  to  an  extent 
to  render  attraction  or .  enticement  impossible .  by,  the  ' 
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gftme  lying  in  such  preservei  will  it  be  said  thit  in  inch' 
a  case  an  action  would  lie?  The  argument)  not  indeed' 
in  words,  but  unless  I  mistake  it,  in  efiect,  goes  to  this 
extent ;  you  may  traverse  field  after  field,  and  add  tres«^ 
pass  to  trespass,  for  the  purpose  of  getting  to  insulated! 
and  protected  property ;-— turn  in  your  dog,  follow  it: 
yourself,  and  if  one  or  the  other  be  hurt,  bring  an  action 
against  the  owner  for  the  damage  sustained.  The  argu*^ 
ment,  I  say,  proceeds  to  this  extent;  for  though,  in  this' 
case,  the  dog  was  endeavoured  to  be  restrained;  yet  th#' 
doctrine  goes  to*  the  general  illegality  of  placing  suth 
spikes  under  any  circumstances,  nor  has  it  been  limited' 
by  the  distinction  between  voluntary  and  involuntary 
trespau. — ^With  the  greatest  possible  respect  for  the 
different  opinions  entertained,  to  this  I  cannot  agree. 

I  have  likewise  attended  to  the  argument,  but  in  vain^ 
to  learn  where,  in  cases  of  this  description,  the  doctrine 
is  to  stop.  It  is  meant  to  be  laid  down,  that  no  trap  may 
be  placed  for  the  destruction  of  vermin  of  any  descrip* 
tion;  for  in  every  such  trap  a  dog  may  be  maimed,  if  not 
killed;  and  if  so,  how  does  such  a  case  differ  fi-om  the 
present  ?  If  the  owner  may  bring  an  action  for  one  sort 
of  injury,  the  consequence  of  trespass  on  his  part,  why 
not  for  another?  If  for  killing,  hyz  dog-spear,  why  not 
for  maiming  by  a  trap  t  The  cases  differ  not  in  kind, 
but  in  degree ;  and  on  the  ground  taken  in  the  argument' 
I  do  not  see  why  every  trap,  for  whatever  purpose  set,  by 
which  a  dog  may  be  killed  or  maimed,  will  not  subject' 
the  owner  of  the  land  to- an  action;  and  traps  are  equally 
set  against  vermin  for  the  preservation  of  game,  as  ap- 
peared, indeed,  firom  the  focts  found  by  the  present 
verdict. 

Finding  then  no  case  in  which  such  action  has  ever ' 
been  brought,  nor  any  instance  of  an  indictmlent  for  a 
nuisance^  which  this  would  bei  if . the  argument  for  the 
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piaintiflPbe  well  foundod  in  its  extent^  nor  any  ] 
of  Mich  an  indictment  in  any  book/  though  tl^  {Hraietice 
in  various  forms  is  of  extensive  prevalence^  thinking  toe. 
tbat  every  analogy  resorted  to  has  failedi  and  that  all 
principle  is  the  other  way,  I  am  of  opinion  on  the  genenl 
ground^  that  this  action  cannot  be  maintained*  and  I  have 
been  anxious  to  deliver  my  sentiments  fully  on  this  pointf 
tjiat  I  may  not  be  thought  to  have  declined  it,  though  I 
think  at  the  same  time,  there  is  a  narrower  ground  which 
would  be  of  itself  sufficiently  in  favour  of  the  dtSeodmt 
.  It  is  found  by  the  special  verdict,  that  these  qiean 
if«Re  placed  for  the  destruction  of  foxes  as  well  as  dtigh 
the  purpose  in  both  cases  being  the  preservation  of  ha/MU 
I  have  not  heard  it  argued,  that  to  destroy  a  £ox  is  iO^aU 
or  that  the  argument  of  not  shooting  the  dog^  unless  U^ 
preserve  the  hare,  will  apply  to  the  case  of  a  fox. .  A  fox 
may  be  undoubtedly 'destroyed. — In  hares  every  owner 
of  land  has  a  quali6ed  property  for  the  time  .bdng  in 
respect  of  their  being  on  his  land.  In  this  all  the  tases 
agree.  To  preserve  it  by  lawful  means  is  a  lawfol  parr 
pose.  Suppose,  therefore,  the  special  verdict  had  (biind» 
that  the  spears  had  been  placed,  for  th^  destnictioii  o{ 
foxes  only,  in  order  to  save  hares,  would  this  becoim^ 
unlawful,  because  by  possibility  and  9gainst  the  original 
intent  the  death  of  a  dog  hs|d  ^eefi  induced  ?  Qr,  is  ft  to 
depend  upon  intent?  If  so,  a  man  has  only  to  place  $uch 
intrument  and  give  uq.  notice,  and  there  will  be  no  proof 
of  intent:  But  it  seems- strange  to  say  that  by  giving 
Qptice  he  places  himself  in  a  worse  situajdon,  mi  thj^ 
though  done  by  him  in  (Mrd^r  to  place  others  in  a  better  »r 
that  is,  in  order  to  s^ve  their  dogs,  £9r  the  m^u^l*  ijt  is. 
true,  to  save  his  own  game.  I  have  a  right  to  kill  ^fuh 
and  I  intend^tojprotect  |ny  g^me  on  n^y  laii4  by  sp  4Qip£ ; 
bfxt  because  your  dog  m^y  be  killed,  if  found  where  he* 
ought  not  to  bei  is  mj.l^l^  therefore  to  ceas^/   Thi^ 
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seems  to  me  extraordinary  doctrioe.  Generally  speak- 
iiigt  the  party  may  justify  by  referring  his  act  to  any 
lawf  111  cause,  as  in  the  case  of  Crowtber  ▼•  Ramshiitm  and 
another  (a\  in  which  it  was  held,  and  on  the  authority 
of  many  former  cases^  that  in  trespass^  for  breaking  and 
entering  the  defendant's  dose  and  taking  his  goods,  the 
defendant  may  justify  under  a  sufficient  legal  process^ 
if  he  had  it  in  fact,  at  the  time,  ^though  he  declared 
that  he  entered  £ur  another  cause,  and  a  case  was  cited 
by  Lawrenct^  Justice,  in  which  Holt^  Chief  Justice,  said, 
'*  Suppose  one  has  a  legal  and  illegal  warrant,  and 
arrests  by  virtue  of  the  illegal  warrant,  yet  he  may 
jpstify  by  viktue  of  the  legal.  one»  for  it  is  not  what  he 
declares,  but  the  authority  he  has."  In  this  case  the 
verdict  finds,  that  the  spears  were  placed  to  kill  fo:zes  as 
well  (u  dogs^  which,  taking  it  to  be  a  lawful  purpose,  is 
one  to  which  the  original  act,  that  is,  placing  the  spear$ 
may  be  nrferred.  Being  legal  in  one  respect,  can  it  be- 
come illegal  )aff  that  which  has  been  caUed,  in  some 
case,  thetuming  up  of  the  event  ?  Or,  upon  the  doctrine 
of  being  taken  to  intend  that  which  is  a  probable  conse- 
quence, is  a  possible  consequence  to  be  inferred  or  in- 
tended in  opposition  to  the  primary  and  inmiediate  in- 
tenty  such  intent  being  to  avert  the  very  consequence, 
as  to  which  the  particular  intent  is  inferred? — Every 
flaan  is  liable  for  the  consequences  of  an  act  illegal  in 
itself;  butibr.Ae  consequences  of  a  legal  act,  such  as 
placing  spears  for  one  purpose  must  be  admitted  to  be, 
because  a  consequence  follows,  which,  if  it  had  been  the 
single  jend  and:  object,  it  may  be  taken  for  die  purpose  of 
the  argument  in  this  stage  of  it  would  have  made  (he  act 
illq;al ;  that  mider  such  circunutances  an  action  will  lie, 
b  that  foff  which  I  cannot  feel  any  priiiciple  or  discover 
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1817*         any  authority.    At  any  rate,  tbese  are  anomalies  whicb 
rT^t,       greatly  increase  the  difficultyi  even  on  the  former  ^ew  of 
V.  the  subject,  and  add  to  my  embarassment  in  deciding  for 

CiAYTOM.      ^he  plaintiff 

The  argument  of  inconvenience  has  been  slighdr 
touched  on.  It  is  a  fair  application,  in  a  new  and  doubtful 
case»  and  consequences  have  been  predicted  of  injury  ta 
the  public  and  individuals  from  a  decision  in  fiivour  of 
the  defendant.  Having  already  delivered  my  opinion, 
too  much  at  length,  on  the  case  at  largei  I  will  onlj 
say,  I  feel  no  such  alarm  myself.  The  past  is  in  thb 
respect  the  best  security  for  the  future.  Practices  of  this 
kind,  various  in  their  form,  but  similar  in  their  object, 
have  with  reference  to  the  public  long  aild  extensively 
prevailed ;  yet  this  is  the  first  instance  of  an  action  hav-' 
ing  been  brought.  On  the  whole,  I  am  of  opinion,  the 
judgment  ought  to  be  for  the  defendant. 

Lord  Chief  Justice  Gibbs. — I  have  reiected  on  this- 
question  repeatedly;  and  the  respect  due  to  my  two 
learned  brothers  who  first  delivered  their  opinions 
would  incline  me  strongly  to  concur  with  them ;  but 
after  the  fullest  consideration,  I  feel  myself  obliged  to  say 
that  I  think  this  action  cannot  be  maintained. 

No  authority  has  been  cited  in  support  of  it;  no  in^ 
stance  produced  in  which  such  an  action  has  befinre  been 
brought;  nor  have  I  heard  any  legal  principle  stated  on 
which  I  think  it  can  rest. 

I  shall  endeavour,  in  the  first  place,  to  remove  dot  of 
this  case  an  error,  which  seems  to  have  pervaded  most 
of  the  plaintiff's  argument. 

If  was  assumed  that  if  the  plaintiff  was  not  answeraUc^ 
in  trespass,  for  what  his  dog  did,  the  act  of  the  dog  could 
not  be  wrongful  against  the  defendant,  

This  I  take  not  to  be.  so,  whether  the  plaintiff  be 
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answerable  in  trespass  for  the  act  of  his  dog  or  not,  the 
dog  was  certainly  a  wrongful  aggressor  on  the  defendant's 
land.— 'The  defendant  had  an  unquestionable  right  to 
drive  him  off,  which  could  not  be  if  he  was  there  by 
right. 

Where  the  owner  is  not  answerable  to  me  for  the  act 
of  his  dog,  the  dog  is  to  me  as  an  animal  without  an 
owner,  for  whose  aggressions  no  one  is  answerable ;  and, 
therefore^  my  only  remedy  is  to  guard  against  them. 

Having,  I  hope,  established  this  point,  I  shall  proceed 
to  consider  the  case  upon  the  general  principles  of  law, 
and  I  conceive  that  as  &r,  at  least,  as  civil  rights  are 
concerned,  ev6ry  man  may  guard  his  own  land  from  en- 
croachments, by  any  means  he  pleases,  provided  he  does 
not  thereby  invade  or  interfere  with  tlie  legal  rights  of 
others. 

One  mode  of  guard  is,  the  setting  up  such  defences  as 
will  render  it  dangerous  for  the  animals  of  others  to  pass 
over  our  land,  and  if  after  this  they  endeavour  to  pass, 
without  right,  it  is  at  the  peril  of  their  masters  who  do  not 
keep  them  within  their  own  bounds. 

What  the  defendant  has  done,  was  done  on  his  own 
land,  and  could  not  molest  any  other  man  in  the  exercise 
of  any  legal  right. 

I  cannot  think  that  he  was  bound  to  consider  the  degree 
of  nuschief,  which  those  guards  so  set  up  on  his  own  land 
might  occasion,  either  to  beasts  or  dogs  that  wrongfully 
encroached  upon  him. 

The  wrong  is  with  those^  whose  dogs  are  permitted  to 
wander  into  the  defendant's  land,  and  if  they  suffer  by 
such  means  as  the  defendant  has  used  for  excluding  or 
stopping  all  such  aggressors,  the  fault  is  their  own. 

The  defendant's  act,  in  laying  the  dog-spears,  was 
harmless,  until  the  phuntifi's  dog  wrongfully  intruded 
upon  him.    The  hurt  which  he  received  is  therefore  to 
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tstj.         be  referred  to  his  own  wrongful  intnisiony  which  wasthe 
^"v^  immediate  cause  of  it. 

V.  If  the  dog  had  no  right  to  be  there^  as  he  certainly  had 

Clayton.      ^^^^  y^^  owner  cannot  complain  that  he  was  injured  bjr 
the  defences  set  up  against  all  dogs  in  general. 

If  the  dog  had  a  right  to  be  there,  then  I  admit  that 
this  action  is  maintainable  j  but  for  the  reasons  which  I 
have  before  given,  and  some  which  I  shall  have  occasioii 
to  add  in  observing  on  one  of  the  plaintiff's  argumentih  1 
conceive  it  to  be  clear  that  he  had  not. 

I  have  put  this  case  altogether  upon  the  rights  of  the 
defendant  on  his  own  land,  without  considering  under 
what  circumstances  a  man  may  acquire  a  title  to  game^ 
which  he  kills,  because  if  he  has  not  a  legal  right  to  enter 
my  land  in  pursuit  of  the  game,  as  in  this  case  he  cei^ 
tainly  had  not,  such  considerations  do  not  touch  the 
present  question. — I  know  it  is  a  rule  of  law  that  I  must 
occupy  my  own,  so  as  to  do  no  harm  to  others  i  but  k  ii 
their  legal  rights  only  that  I  am  bound  not  to  diatnrbi — 
subject  to  this  qualification,  I  may  occupy  or  use  my  own 
as  I  please.  It  is  the  rights  of  others,  and  not  their  se- 
curity against  >die  consequences  of  wrongs,  that  I  am 
bound  to  regard. 

Numberless  instancea^ight  be  stated,  not  in  anbetance 
distinguishable  from  the  present,  in  which  men  have  nni- 
formly  acted  upon  this  princi^e,  without  objection  or 
question. — I  believe  it  never  was  doubted,  that  the  cywacr 
of  a  several  fishery,  with  the  soil,  might  place  hooka  in 
the  bed  of  the  stream,  to  destroy  the  nets  of  persona  en- 
deavouring unlawfully  to  fish  in  it ;  or  that  the  occmwer 
of  a  field  may  fix  bushes  thereon  as  a  guard  against  those 
who  shall  attempt,  without  his  leave,  to  diaw  nets  over  it 
for  game* 

The  immediate  object,  in  both  these  cases^  n  not  to 
destroy  the  nets,  but  to  prevent  all  persons  from  invading 
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tlieir  heig^ibour's  property,  by  the  danger  of  destnuitioki  i8l7. 

to  their  own.     If  they  do  invade  it,  the  nets  will  as  cer- 
tainly be  destroyed  there,  as  the  dog  is  here;  and,  in 
both  cases,  the  consequences  must  equally  rest  with  the      Claytoh. 
owner. 

In  point  of  strict  right,  there  is  no  distinction  between 
a  dog  and  a  net :  both  are  personal  property,  and  secured 
to  the  owner  by  the  same  rules  of  law.  We  naturally 
lament,  in  all  cases,  where  an  innocent  animal  sufiers; 
but  let  it  be  remembered,  that  it  is  the  voluntary  act  of 
his  master,  which  exposes  him  to  this  danger;  and  in  the 
present  case,  I  may  add,  after  caution  given  to  avoid  it. 

It  should  also  be  observed,  that  the  verdict  states 
these  dog-spears  to  have  been  planted  for  the  destruction 
of  foxes,  as  well  as  dogs,  and  they  are  calculated  equally 
for  the  destruction  of  both,  in  their  passage  through  the 
laDd.r-^Now  it  certainly  was  one  of  the  defendant's  rig^its 
to  destroy  foxes,  on  his  own  land,  by  this,  or  any  other 
instrument  of  annoyance ;  and  it  does  seem  most  extraik* 
ordinary  to  say,  that  he  shall  be  restrained  in  his  right 
of  destroying  foxes  by  this  sort  of  instrument,  lest  dogs^ 
which  may  come  wrongfollyon  his  land,  should  sufier  by 
the  same  means.  If  it  be  true,  as  the  plaintiffmust  contend, 
that  it  was  unlawful  in  me  to  set  up  these  defences  on 
my  land,  lest  his  dogs  pursuing  game  that  way  should 
sufier  by  them,  it  follows  that  he  must  have  a  right  to 
enter  and  remove  them,  for  then  they  are  an  abateable 
nuisance:  in  other  words,  he  may,  himself,  justify  a 
trespass  on  my  land,  to  secure  a  safe  passage  for  his  dogs 
in  their  subsecjuent  aggressions  thereon. — I  cannot  per« 
suade  myself  that  thb  is  the  law. — I  come  next  to  the 
authority  of  decided  cases;  the  only  one  which  touches 
the  present  question  is  that  of  Blithe  v.  Topham  {a)y 

(a)  CW.  /m!.  158.  Si>  C.  ^fR^lh  Ahr.  88. 
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IB^7.  which  in  my  opinion  is  strong  against  the  plaintiff;  bat 

.^p'^  before  I  observe  upon  it,  I  will  state  shortly^  in  what 

V,  cases  an  action  of  this  nature  is  confessedly  supportabki 

[Claytov.      ^jjJ  ypQ^  ^j^j^^  ground  alone  it  can  stand. 

If  I  divert  a  water  ^course  from  my  neighbour's  Iand| 
or  corrupt  it  in  its  passage  through  mine,  or  erect  a  new 
building,  which  obstructs  the  lights  of  his  dwelling- 
house,  I  aiTi  liable,  as  has  been  truly  said,  to  an  action  at 
his  suit;  because  he  had  a  right  to  the  water-coune, 
and  to  the  lights,  and  I  have  dbturbed  him  in  the  en- 
joyment of  those  rights;  but  let  me  suppose  that  the 
watercourse  does  not  flow  out  of  my  land  into  his,  but 
goes  off  another  way  i  and  that  after  I  have  rendered  the 
water  unwholesome,  his  cattle  escape  into  my  land,  with- 
out right,  and  suffer  by  drin]^ing  the  corrupted  water 
there^ — there  is  no  pretence  for  saying  that  he  can  main- 
tain an  action  against  me,  because  he  had  no  right  in  the 
water;  nor  had  his  cattle  any  right  to  come  upon  my 
land,  where  they  drank  it,  and  the  hurt  which  they  sof 
fered  is  referable  solely  to  their  own  wrongful  aggres- 
sson. — So  it  is  here  :  if  the  dog  had  a  right  to  enter  the 
defendant's  land,  the  action  would  have  been  main- 
tainable; but  as  he  entered  without  right,  the  conse- 
quences rest  with  himself.  If  I  dig  a  pit,  or  fix  in- 
struments of  annoyance  upon  my  land,  over  which  an- 
other has  a  right  of  common,  or  a  right  of  way,  or  any 
other  right,  and  his  cattle,  in  the  exercise  of  those  rights, 
are  thereby  destroyed  or  damnified,  he  may.  unques- 
tionably maintain  an  action  against  me  for  the  injury 
which  he  suffers.  But  why  ? — Because,  in  those  case% 
his  cattle  had  a  right  to  be  where  they  were,  and  re- 
ceived damage  from  my  wrongful  obstruction,  to  the 
exercise  of  that  right.  Their  right  to  be  there  is  the  jet 
of  the  action;  and  in  no  instance  has  such  an  action 
been  supported^  where  the  cattle  had  no  right  to  be  in 
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the  place  in  which  they  received  the  damage,  unless  the 
defendant  had  used  some  undue  means  to  entice  them 
thither,  as  in  Townsettd  V.  Waiben  (tf),  which  stands  upon 
a  distinct  ground,  (see  1  RolL  Abr.  88.)9  where  the  cases 
in  which  such  an  action  lies  are  collected  together. 

Here,  the  dog  had  no  right  to  be  where  he  was,  and 
the  de&ndant  bad  a  right  to  obstruct  him ;  and,  conse- 
quently) there  is  no  pretence  for  supporting  this  case 
from  analogy  to  any  of  those  to  which  I  have  alluded. — 
The  case  oi  Blithe  v.  Tdpham,  which  I  mentioned  before, 
was  an  action  upon^the  case  brought  against  the  defendant 
for  digging  pits  on  a  common,  whereby  plaintiff  ^s  mare 

•  straying  thereon  fell  into  one  of  them,  and  died.— There 
was  a  verdict  for  defendant,  and  the  plaintiff,  to  save 
Us  costs,  moved  in  arrest  of  judgment,  that  the  action 
could  not  be  supported,  because  it  did  not  appear  that  the 
plaintiff's  mare  had  any  right  to  be  on  the  common,  and 
of  that  opinion  was  the  whole  court ;  and  it  ^as  acQudged 

'  that  the  bill  should  abate.-^An  authority  more  directly 
in  point  against  the  plaintiff,  in  the  principle  upon  which 
it  was  decided,  can  hardly  be  stated.  The  defendant  was 
there  held  not  to  be  answerable  for  the  damage  done  to 
the  plaintiff's  mare,  because  the  mare  had  no  right  to  be 
on  the  land,  where  the  pit,  into  which  she  fell,  was  du|^; 
and,  by  the  same  rule,  the  present  defendant  is  not  an- 
swerable for  the  damage  done  to  the  plaintitf 's  dog, 
because  the  dog  had  no  right  to  be  where  the  dog-spear, 
bywhich  he  tufiered,  was  planted. — Since  I  heard  my 
brother  Daltas^s  statement  of  the  case  put  by  Lord 
Kenyoft,  in  Brock  v.  Ccpetand  (^),  I  have  thought  that,  that 
was  also  a  strong  authority  against  the  plaintiff. — The 
defendant,  in  that  case,  kept  a  mischievous  bull  in  a  close 
of  hb  own,  and  the  plaintiff  crossing  this  close  was  gored 
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1817.         by  the  bull :  it  was  further  proved,  that  the  defendant 
j^^  had  acquiesced  in  the  use  of  a  way  over  his  doee,  and 

V.  that  the  plaintiff  was  passing  along  such  permitted  waj. 

CtATTON.  ««Upon  this  ground,  Lord  Kmjon^  and  afterwanb  the 
court  of  King^s  Bench ^  biU,  that  the  action  was  nuun- 
tainable,  because  the  defendant  had  held  out  to  the 
plaintiff,  and  the  rest  of  the  public,  that  they  had  a  right 
of  passage  through  his  close,  and  having  encouraged 
them  to  exercise  the  right,  he  must  not  annoy  them  in 
the  act  of  using  it.  But  for  this  it  was  admitted,  that 
the  action  could  not  be  maintained,  because,  though  the 
defendant's  bull  was  mischievous,  the  plaintiff  would 
have  no  right  to  enter  the  dose  in  which  he  was  kept  | 
and,  consequently,  would  have  had  no  just  cause  to  com* 
plain  of  the  hurt  he  received  there.-r— If  the  plaintiff's 
ddg  had  escaped  into  the  close^  and  been  gored  by  the 
boil,  the  consequence  would  have  been  the  same.  The 
plaintiff  would  h^ve  had  no  ground  of  complaint,  because 
his  dog  had  no  right  to  be  where  the  bull  was  kept;  .and 
4b  it  is  here,  and  the  true  test,  by  which  to  tqr  whether 
such  an  action  as  the  present  be  maintainable  or  not, 
is  to  ask  whether  the  man  or  animal  that  sufimd  had 
•  right  to  be  where  he  was  when  he  received  the  hurt. 
I  may  add  to  this,  that  the  absence  of  all  authority  and 
precedent  for  maintaining  such  an  action,  fiimishet  in 
itidf  the  strongest  argument  against  it. 

Having  stated  the  grounds  upon  which  I  think  that  this 
action  cannot  be  maintained,  either  upon  principle  or  an* 
thoriry,  I  shall  proceed  to  examine  the  reasoning,  by  which 
the  plaintiff  has  endeavoured  to  support  it;  confining  my* 
self  to  the  arguments  used  at  the  bar,  upon  which  alone  I 
think  myself  at  liberty  to  observe. 

First/it  has  been  argued,  that  the  plaintiff  having  started 
this  hare  on  groimd,  over  which  he  was  at  liberty  to  sport, 
had  a  legal  right  of  following  it  by  himself  and  his  dogs, 
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iprer  the  land  of  the  defendanti  and  would  not  himself  hate  131  f. 

been  a  tretpaner  in  so  doing. — If  this  position  were  law^ 
the  present  action  might  certainly  be  supported,  upon  the 
principles  whichi  have  before  stated,  because  the  plaintiflF*s  Clattoh 
dog  would  then  have  had  a  right  to  be  where  he  was,  and 
the  defendant  would  have  had  no  right  to  obstruct  him. 
But  the  law  is  clearly  otherwise ;  the  plaintiff  would,  in 
tuch  case^  be  clearly  a  trespasser  himself:  (See  Sutiom  v. 
Mimdy)  (0)9  and  his  dog  was,  at  all  events,  wrongfully 
upon  the  defendant's  land,  whether  the  master  was  an- 
swerable in  trespass  for  the  act  of  his  dog  or  not. 

Suwid/yf  It  has  also  been  said,  that  because  I  could  not 
justify  killing  or  maiming  dogs,  which  were  found  wan«> 
dering  over  my  land,  without  right  1  therefore  I  cannot 
justiiy  the  setting  up  a  defence  which  is  likely  to  produce 
die  same  eflect.  But  the  two  cases  are  widely  different. 
In  the  one,  I  make  an  immediate  and  direct  attack  on 
the  animals,  with  no  object  in  view  but  their  destnktion, 
which  I  have  no  right  to  effect,  if  they  can  be  removed 
firom  my  land,  by  less  violent  means:  in  the  other^ 
I  merely  set  up  a  guard  against  all  wrong-doers,  generally. 
The  primary  object  of  this  guard  was  protection  to  my 
own  property,  not  mischief  to  theirs. — ^The  mischief  pro* 
duced  was  incidenul,  and  arose  entirely  from  their  trans* 
gressing  the  bounds  within  which  they  ought  to  have 
been  confined. — To  make  any  thing  of  this  argument, 
and  to  found  any  certain  rule  upon  it,  it  must  be  carried 
to  the  extent  of  proving,  that  we  can  set  up  no  defence 
for  the  protection  of  our  houses  or  land,  which  is  likely 
to  produce  more  injury  to  aggressors  than  we  could  le« 
gaily  inflict  upon  them,  if  caught  in  the  act  of  aggres- 
sion; for  otherwise  we  shall  be  left  without  any  rule 
at  all.    But  such  a  proposition  never  can  be  supported. 

(e)  I  LorJ  Raym.  f 50.  k  1  Roll.  Abr.  607. 
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Almost  every  defence,  which  we  set  up^  is  of  this  de- 
^  scription. — A  spiked  gate  to  a  field,  or  broken  glass  00 1 
garden  wall,  will  inflict  wounds  on  men  or  animah^ 
who  endeavour  to  break  over  them,  which  if  the  owner 
of  the  field  or  garden  found  them  therein,  he  would  not 
be  justified  in  inflicting,  and  he  certainly  foresees»  and 
must,  therefore,  intend  this  consequence  evidently:  yet 
it  was  never  doubted,  that  such  defence  might  lawfuBj 
be  set  up  by  every  m^  in  his  own  land ;  because  genenl 
prevention,  and  not  particular  mischief,  was  his  prinuury 
object. 

Thirdly f  Another  ground  taken  in  support  of  tUi 
action  was,  that  the  owner  of  a  dog  is  not  answerable^ 
in  trespass,  for  aggressions  committed  by  it  agsunst  hit 
will,  upon  the  land  of  others. — Be  it  so  ;  but  this,  as  I 
before  observed,  furnishes  no  argument  against  the  land- 
owner's right  to  set  up  such  guards  as  he  pleases  upon  hii 
own  land,  against  such  aggressors.  If  I  have  no  rtmidij 
against  the  owners  of  dogs,  that  wrongfully  break  in  upon 
my  property,  it  is  surely  the  more  reasonable  that  I  should 
be  permitted  to  use  efl^ectual  means  for  stopping  them. 

Fourthly^  the  want  of  a  sufficient  fence,  to  keep  dogs 
out  of  the'defendant's  wood,  has  been  urged  against  him; 
but  this,  as  it  regards  the  present  case,  is,  I  think,  tht 
£iult  of  the  plaintifi^  and  not  of  the  defendant. — ^Thc 
defendant,  and  Mr.  Townundt  have  land  adjoining  to 
each  other,  not  separated  by  any  suflicient  fence :  neither 
of  them  is  bound  to  erect  such  a  fence,  but  either  of 
them  may  do  it ;  and  if  Mr.  Townstnd  choose  to  sport 
upon  his  own  land,  with  a  dog  too  imgovemable  to  be 
prevented  firom  wandering  into  the  defendant's^  where  he 
has  BO  right  to  go ;  it  is  his  business  to  set  up  a  suffideftt 
fence  to  prevent  this,  or  he  must  take  the  consequence. 
I  put  this  as  the  case  of  Mr.  Townsend  himself,  beciuse  it 
is  impossible  that  the  plaintiflF,  who  acted  only  under  his 
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licence,  can  be  in  a  better  situation  than  he  would  himself 
have  stood  in. 

Fifthly^  It  has  been  likewise  urged,  in  illustration  of 
the  doctrine  contended  for  by  the  plaintiff,  that  he  who 
plants  an  instrument  of  destruction,  within  the  limits 
of  his  own  ground,  to  deter  trespassers  from  entering, 
upon  it,  is  criminally  answerable  for  all  the  conse- 
quences that  may  ensue  therefrom;  and  from  hence  it 
has  been  argued,  that  he  must  be  civilly  answerable  for 
all  damage  occasioned  thereby.  I  am  by  no  means  pre- 
pared  to  adopt  this  as  a  position  which  cannot  be  con- 
troverted; nor  do  I  think,  that  if  established,  it  would 
lead  necessarily  to  the  conclusion  which  the  plaintiff 
would  draw  frt>m  it;  but  at  all  events,  it  presents  a  very 
different  question  from  the  present,  and  may  turn  upon 
very  different  considerations. — ^It  is  enough  to  say,  at 
present,  that  this  point  has  never  been  decided,  and 
that  the  case  now  before  us  does  not  call  Tor  any  decision 
upon  it. — These  are  the  arguments  which  have  been  pro- 
duced in  £ivour  of  the  plaintiff's  action,  and  as  they  have 
failed  in  convincing  m^^  that  it  is  supportable,  I  think, 
for  the  reasons  which  I  before  stated,  that  there  must  be 
3udgment  for  the  defendant. 


I817. 
Deanb 

V, 

Claytok. 


The  judgment  was  accordingly  entered  for  the 
defendanti  to  enable  the  plaintiff  to  carry  the 
case  fsuther ;  but  if  the  plaintiff  did  not  think 
fit  so  to  do,  then  no  judgment  was  to  be 
entered. 
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May  19th. 

Ifadefeudantbe 
sued  as  admini- 
•tratrix  during 
her  minority, 
mod  appear  by 
attorney,  such 
appearance  is 
inegular,  as  she 
should  have 
appeared  by 
goardiaa. 


HiNDMAK&H  V.  CHANDLBli. 

Ma.  Seijt.  Best^  on  a  former  day  in  this  tenn,  had  ol^ 
tained  a  rule  mif»  to  set  aside  the  appearance  and  sub- 
sequent proceedings  in  this  cause}  and  that  the  defendant 
(an  infant),  should  appear  by  guardian. — The  hex  wn^ 
that  the  defendant  being  sued  as  administratrixy  had  ap 
peared  by  attorney,  during  her  minority. 

Mr.  Serjt.  Pell  now  shewed  cause  on  an  affidavit  of  tlie 
attomeyi  who  stated  that  he  was  not  aware  of  her  inifancjt 
until  after  the  appearance}  that  the  letters  of  adinioi> 
stration  were  consequently  revoked^  and  had  since  bees 
granted  to  another.  As,  therefore,  she  could  no  longer  be 
considered  as  administratrix,  no  action  could  be  broog^ 
against  her  in  that  capacity,  and  it  was  unnecessary  far  a 
guardian  to  be  appointed,  as  her  liability  had  ceased  oa 
the  revocation  of  the  administration. 

Mr.  Serjt.  Bist  insisted  that  he  was  entitled  to  bis 
rule,  as  the  defendant  was  administratrix  at  the  time  the 
present  action  was  commenced. 

Lord  Chief  Justice  Gibbs.— The  defendant  must  ap- 
pear by  guardian,  and  be  at  liberty  to  plead  de  novo. 


Rule  absolute. 
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LiNGHAM  V.  LaMOHORIT.  MondaT, 

Mfty  19tL 

Mr.  Seijt.  Best,  on  a  former  day  in  this  ternif  moved  to  iradefendtnt  in 

set  aside  a  rale  which  had  been  obtained  for  costs,  for  *'"7'*  forjudg- 

'  ment  at  m  case 

not  proceeding  to  trial  pursuant  to  notice,  on  the  ground  of  a  nonsuit, 

that  the  defendant  had  moved  for  judgment,  as  in  case  of  h l&  cosu^fo^  not*' 

9  nonsuit,  without  costs,  before  that  rule  was  granted.—  proceedina;  to 

He  contended  that  the  defendant  having  omitted  to  insert  to  notice,  he 

these  costs  in  the  former  rule,  he  could  not  afterwards  apply  ^^.""^  J.^f  ^^ 

fbr  them.  ed,  obuin  a  m« 

Mr.  Seijt.  Faiigban  now  shewed  cause,  and  observed,  JJJSl^e^i'l  ^' 
that  the  plaintiff  had  been  under  peremptory  terms,  no 
less  than  three  times  to  try  his  cause. — In  yardaim  v. 
Sbarp  (0),  it  was  decided  that  the  plaintiff  might  have  a 
rule  for  costs,  for  not  going  to  trial,  and  a  rule  for 
judgment,  as  in  case  of  a  nonsuit,  at  the  same  time.— • 
As  the  court,  on  the  defendant's  motion,  as  in  case  of  a 
nonsuit,  extended  a  third  indulgence  to  the  plaintiff,  on 
a  peremptory  undertaking  to  try,  on  payment  of  costs  as 
a  condition  precedent,  under  which  the  defendant  had 
received  the  costs  of  that  application,  he  insisted  that  he 
should  also  be  entitled  to  receive  his  costs  for  not  pro* 
ceeding  to  trial.  His  right  to  costs  therefore  woold,  if 
this  rule  were  made  absolute,  be  entirely  restricted  by  the 
court. 

Mr.  Serjt.  Bestf  in  support  of  the  rule,  insisted  that 
the  plaintiff  had  paid  the  defendant,  on  the  discharge  of 
the  former  rule,  the  costs  which  he  then  required,  and 
which  were  taxed  and  paid. — ^The  costs  were  taxed  under 
that  rule,  merely  for  judgment,  as  in  case  of  a  nonsuit.--* 
The  defendant  was  only  entitled  to  those  costs,  on  the 

(a)  2  H.  B.  S80. 
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18I7«         discharge  of  his  former  rule.  It  is  quite  clear  that  after  tlie 
.  "^^^  discharge  of  that  rule,  he  cannot  obtain  a  separate  one  Sior 

V.  those  costs^  which  ought  to  have  been  included  therem. 

Lawgrorn.        Lord  Chief  Justice  Gibbs. — ^This  is  an  af^licadon  hf 
my  brother  Vaugban  to  obtain  costs  for  not  proceedbg  to 
frialj  pursuant  to  notice. — That  rule  being  in  the  firrt 
instance  absolute,  my  brother  Best  has  applidd  to  dw- 
charge  it. — The  question  is»  whether  the  rule  has  been 
improperly  obtained.  In  the  case  of  Clarke  v.  Simpsom  («)i 
it  was  determined  that  a  defendant,  who  moves  for  costs 
for  not  proceeding  to  trials  cannot  have  judgment  as  in 
case  of  a  nonsuit  for  the  same  default.    By  the  practice 
of  the  cour^  the  defendant  might  have  applied  fin:  judg- 
ment, as  in  case  of  a'^noosuit,  t>r  for  the  costs  of  not  pro- 
ceeding to  trial.    If  he  had  obtained  judgmentt  ai  in 
case  of  a  nonsuit,  and  the  rule  had  been  made  absofaite 
for  that  purpose,  he  would  have  the  costs  of  course*  -  1f| 
on  the  other  hand,  the  rule  had  been  disduu^ged,  oil  a 
peremptory  .undertaking,  it  is  in  the  discredon  of  the 
court  to  grant  them  or  not ;  and  in  this  case,  had  the 
rule  been  properly  expressed,  they  certainly  wo«dd  have 
been  allowed. — A  party  having  applied  for  judgmoit^  at 
.  in  the  case  of  a  nonsuit,  cannot,  by  a  subsequent  separate 
rule,  apply  for  costs" for  not  proceeding  to  trial,  and  far 
this  obvious  reason,  that  he  has  made  two  motions  where 
one  only  is  requisite.^ — By  the  oversight  of  the  defendaiitf 
he  has  not  obtained  the  costs  to  which  he  was  entitled. 
Had  he  adverted  to  the  rule,  he  would  certainly  have 
procured  them.    The  practice*  is  not  disturbed,  because 
he  might  have  full  justice  done  him,  in  the  6rst  instance, 
for  which  he  did  not  apply.     He  has  no  right  to  dnKW 
up  this  side-bar  rule  without  notice ;  but  having  obtained 


(a)  4  rotiii.  491. 
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,  the  plaintiflf  has  moved  to  set  it  aside. — Ahhough  I.8I7. 

»sfs  are  usually  allowed  in  motions  for  irregularity,  yet,  ,  v^"^^** 
ider  the  peculiar  circumstances,  I  think  that  the  justice  v. 

f  the  plaintiff's  case  would  be  satisfied  by  making  this 

Rule  absolute,  without  costs. 


Lakghorn. 


RbdFORD  v.  GarrOD.  Monday, 

May  19th. 

Se.  Serjt.  Faughan,  on  a  former  day  in  this  term,  ob-  r^^  ^^^^  ^^ 

lined  a  rule  to  shew  cause  why  the  writ  oi  fieri  facias  aside  an  exocu- 

[Incd  in  this  action  should  not  be  set  aside  for  irregu-  pending  a  writ 

iritTf  with  costs.   He  founded  his  motion  on  an  affidavit  of  «[«>«•,  sued 
4.  ,  ,•/•,.,  .         1  ,  «    out  before  final 

ifakh  stated  that  nnal  judgment  was  signed  on  the  14th  judgment  signed, 

rfLifajr,  that  a  writ  of  error  had  been  sued  out  and  allowed  J^n^an^h^six 
|i  tlie  2d  of  that  month,  and  that  such  allowance  was  duly  months  pievi- 
crved  on  the  plaintiff's  attorney  on  the  last  mentioned  Swl^jf^Jhe*'^ 
|m^  plaintiflf  did 

1  _      ^     .       -^  '         ,  ,  ^ ,     .      not  accept  th«   . 

.  iMr.  Ser|t.  Best  now  shewed  cause  on  an  affidavit,  terms  then  pro- 

ivluch  stated  that  the  defendant,  in  Nevefnbfr  last,  called  P«»«J,  he  should 

'  *  never  have  any 

Ml  the  plaintiff,  and  proposed  terms  of  compromise,  by  thins,  and  that 

psying  a  sum  of  money  in  full  satisfaction  of  the  debt  and  ^j/woulif  ^• 

costs,  and  told  him  that  if  such  terms  were  not  accepted,  mately  bring  a 

hie'  should  have  nothing,  and  that  he  would  bring  a  writ 

9f  error,  and  keep  him  out  of  the  money  as  long  as 

possible.   He  relied  on  the  cases  of  Spomer  v.  Garland  {a) 

ind  Hawkins  v.  Snuggs  (iy 

Mr.  Serjt.  Faugian,  in  support  of  the  rule,  insisted 

that  those  cases  were  inapplicable  to  the  present,  as  the 


(«)  2M.^S.  474. <^)  Jlnd.  476. 
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defendant  there  had  used  direct  terms  of  delay.  Tlit 
affidavit  here  did  not  state  that  this  was  expressly  i^ 
tended  for  such  delay.  Unless,  therefore^  the  affidm 
had  distinctly  expressed  that  the  writ  of  error  wv 
brought  for  the  purpose  of  delay,  it  was  not  suffidett; 
and  the  writ  oi  fieri  facias  could  not  therefore  be  «t 
aside. 

Lord  Chief  Justice  Gibbs. — ^If  there  be  an  exprai 
declaration  that  a  writ  of  error  be  brought  for  the  poi^ 
pose  of  delay,  or  a  declaration,  which  cannot  re£er  to 
any  other  meaning,  the  courts  have  refused  to  pennk 
parties  to  proceed  further.  In  all  cases,  the  declaradonof 
such  delay  has  been  considered  as  a  necessary  imputatiao, 
and  in  those  cited,  has  invariably  been  made  after  judg- 
ment signed.  In  Masterman  v.  Grant  (0),  it  appeared 
in  the  affidavit,  that  the  defendant's  attorney  had  sad^ 
that  the  reason  why  he  had  brought  the  writ  of  cmi 
was,  that  if  the  defendant  should  pay  the  money  peadiof 
the  action,  he  should  never  get  it  again  from  the  d6- 
fendant  in  the  original  action  \  but  that  while  the  caoit 
was  depending,  he  might  prevail  on  him  to  settle  it  ;— 
and  the  court  there  held,  that  those  expressions  of  tht 
attorney  were  equivalent  to  a  declaration,  that  the  writ 
of  error  was  brought  for  delay.  In  Spooner  v.  Garland(h\ 
the  defendant's  attorney,  after  judgment  for  the  plaintifi, 
proposed  that  the  defendants  should  give  a  c^gnavitj  and 
afterwards  made  a  second  application,  and  observed,  at 
the  same  time,  that  if  it  was  not  accepted  by  the  plaintifi* 
attorney,  he  should  be  under  the  necessity  of  bringing  a 
writ  of  error  to  obtain  the  time  he  had  requested  under 
the  cognovit  proposed,  for  that  he  must  obtain  time- 
In  Rawlins  v.  Perry  {i),  the  court  said  that   the  ad- 


(a)  5  T.  R.  714. (6)  2M.^S.  474 <0  1  N.  R.  307- 


Rbdfo&d 
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mission  on  the  part  of  the  defendant  was  not  expressied^  1817. 

and  that  it  was  not  necessary  to  be  implied  from  the 
language  of  the  attorney  that  he  brought  the  writ  of       '*"«.' 
error  merely  for  delay.    In  all  the  cases  cited,  the  par-       Gareod. 
ties  have  distinctly  sworn  that  the  writ  of  error  was 
brought  for  the  purpose  of  delay,  and  are  more  direct  in  * 

proof  than  the  affidavit  in  the  present  case.  This  affi* 
davit  merely  contains  a  declaration  made  at  an  early  stage 
of  the  proceedings;  the  defendant  called  at  the  house  of 
the  plaintiff,  and  said,  that  if  he  did  not  accept  the  terms 
he  then  proposed,  he  should  have  nothing,  and  that  he 
would  eventually  bring  a  writ  of  error ;  as,  therefore,  this 
declaration  was  made  in  an  earlier  stage  of  the  proceed- 
ings, and  is  not  so  direct  and  positive  as  in  the  other  casesy 
the  rule  to  set  aside  this  execution  must  be  made 

Absolute. 


S56 


REOULA  GENEItAtlS. 

//  //  Ordered^  That  from  thenceforth  in  every  'mle,aaf 
also  in  e^ery  judge's  order  for  the  allowance  of  bail  whid 
contains  also  an  order  for  a  supersedeas  to  discharge  the  (k* 
fendant  out  of  custody,  there  be  inserted  in  the  bodTof 
such  rule,  or  order,  in  words  at  length,  the  sum  for  wUdi 
such  bail  was  allowed,  and  that  the  same  sum  be  also  viit- 
ten  in  figures  in  the  margin  thereof,  and  that  there  ix 
inserted  in  the  body  of  every  such  supersedeas  in  words  t 
lengt|^  the  sum  for  which  such  bail  was  allowed,  and  dot 
the  prothonotaxy,  or  his  clerk,  who  signs  the  superseiut^ 
shall  endorse  the  same  sum  in  figures  in  the 'said  writ, 
which  endorsement  shall  be  settled  by  the  initials  of  sod 
prothonotary  or  clerk.  That  the  said  sunn  so  directed  to 
be  inserted  in  the  body  of  sQch  rule  or  order  in  the  bod? 
of  the  said  writ^  and  the  said  sum  also  directed  to  be 
written  in  figures  in  the  margin  of  the  rule  or  order,  and 
to  be  endorsed  on  the  writ  of  supersedeas^  shall  in  no  case 
be  written  on  an  erasure,  and  every  such  rule  and  order 
shall  be  retained,  and  filed  in  the  prothonotaries  office. 

N.  B. — ^This  rule  was  made  on  account  of  the  fraod 
attempted  to  be  practised  in  the  case  of  Lock  v.  Croddsit 
ante,  p.  144. 
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April  3ath. 

If,  in  a  bond 
made  in  con- 
templaiioQ  of 
inarriaiKf ,  the 
oblisnr  agree  to 
•ettfe  al'  lands 
and  hertrdita- 
menu  of  which 
he  ihould  be 
•eitcd  during 
hit  life  upon  bis 
intended  wife, 
and  the  iwne  of 
the  marriage  in 
•uch  part!  and 
proponioni,  and 
to  auch  use  and 
uses  as  should 
he  thiHight  re- 
qiiisiie.  the  better 
to  malce  a  pro* 
fision  for  his  in- 
tended wife,  in 
case  she  should 
sunrive  him  :— 
Heldt  that  such 
obligor  having 
snr? iiretl  his 
wife,  by  whom 
he  hnd  iMue,  )iid 
msrried  another 
by  whom  he  also 
had  issue,  would 
not  cniiimit  a 
breach  of  ihe 
conditioh»  if 
he  did  not  make 
a  settlement  of 
property  acquired 
llurins  the  se* 
eond  marriage 
upon  the  issue  of 
the  first. 


Fbbbblb  and  others  v.  Boghurst  and  odien  {mf. 


A  CA8B,  of  which  the  following  is  tHe  substancet 
sent  hj  order  of  the  Lord  Cbancelkr  for  the  opinioa  m£ 
the  judges  of  this  court. — By  a  bond,  dated  the  iOch  day 
of  jfugustf  I'liSy  John  PrtbUef  the  younger^ cfeceased,  be. 
came  bound  to  Hans  Sloane  and  John  TiUen^  in  the  penal 
sum  of  «£2,000y  which  bond  recited,  that  a  marriage  was 
intended  shortly  to  be  had  and  solemnized  between  the 
obligor,  and  Mary  T^wnstnd^  spinster,  and  that  the  obligor 
was  t^receive,  oi^the  day  ofmarrriaget  thrsam  of  2900, 
and  that  the  said  Mary  Townsendf  being  lisewise  possessed 
of,  or  entitled  unto  a  very  considerable  share  or  moiety 
of  the  personal  estate,  which' was  of  Thomas  TnufumJ^  her 
late  father,  which,  immediately  after  the  decease  tS  her 
mother,  Ma/y  Townseni-  the  elder,  would  come  to  her 
the  said  Mary  Totimsend,  the  daughter;  and  that  in  eoUp 
sJderation  thereof,  and  of  the  love  and  affection  which 
the  obligor  bore  towards  her^  the  said  Mary  Tcvmsend 
his  intended  wife,  and  for  making  a  provision  for  her 
and  the  issue  of  the  intended  marriage,  in  case  the  mar^ 
riage  should  take  effect,  the  obligor  had  agreed,  not  only 
to  pay  such  sums  of  money  as  were  thereinafter  mentioned 
to  such  persons,  and  at  such  times  as  were  thereinafter 
expressed;  but  had  also  agreed,  that  if  at  any  time, 
dtiHng  the  term  of  his  natural  life,  he  should  be  sriscd  of 
any  messuages,  tenements,  lands,  and  hereditaments  in 
ipossession,  that  he  w6uld,  by  such  good  conveyances  in 
the  law,  as  counsel  slvoutd  advise,  settle  the  same  upon 
the  said  Mary  Townsend,  and  the.  bsue  of  the  intended 


(a)  This  and  the  following  case  were  argued  in  the  course  of  the 
last  term  \  but  the  certificates  were  not  funiiahed  until  theracatiou. 
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taarriage,  in  such  parts  and  proportionsi  and  to  such  use 
and  uses  as  should  be  thought  requu(ite, ;  the  better  to 
nuke  a  provision  for  the  said  Mary  Townsend,  in  case 
she  should  happen  to  survive  the  obligor..  And  the 
condition  of  the  bond  was^  *  That  if  the  intended  mar^ 
riage  shpuld  take  efiect,  and  Mary  Townsend  shoidd 
happen  to  survive  the  obligor,  then,  if  the  heirsr  execu-^ 
tors,  administrators,'  or  assigns  of  the  obligor,  should, 
vrichin  three  months  next  after  his  decease,  pay  to  the 
obligees,  their  executors,  administrators,  ;or  assigns,, 
the  sum  of  «£iOOO,  in  trust,  and  for  the  only  use  and 
benefit  of  the  said  Mary  Tovmsend,  her  executors,  admi* 
nistr^ors  or  assigns,  to  be  by- her  and  them. peaceably 
amd  quietly  held  and  enjoyed,  and  to  be  disposed  of 
to  her  and  their  own  proper  use  and  uses  for  ever: 
And  also,  that  if  the  said  marriage  should  take  efiect, 
and  the-oUigor  should  survive  the  said  .Msrjp  Towmeni^, 
and  that  if  there  should  be  any  child  or  children,  of  her 
begotten  by  the  obligor,  living,  at  the  time  of  his  decease  f 
dien,  if  the  heirs,  executors,  administrators  or  .assigns  oi 
die  obligor,'  paid  to  the  obligees,  their  executors,  ad* 
ipinistrators  or  assigns,  the  sum  of  i£*iOOO^  in  trust,? 
nevertheless,  and  to  the  intent  that  the  obUg^es^  their, 
executorsi  adminfstrators,  and^  assigns,  should  pay.  and 
dispose  of  the  said  sum  of  j^^lOOO,  unto  and  ampfigst;  all 
and  every  the  son  and  sons,  daught^  and  d^iughters,  of: 
the  said  J^ary  Townsgnd  by  the* obligor  to  be  begotten,  in- 
equal  shares  and  proportions^  if  thew  should  be  nioj:e 
than  one,  and  if  but  one,  then  wholly  to  that  one,  at  their 
respective  age  or  ages  of  twenty-one  years)  and  that  in: 
the  mean  time,  the  obligees,  their  executors,  anc^ad* 
ministrators,  should. pa^y  and  apply  the  interest  and  pro- 
ceeds, accruing  and  arising  from  the  said  sum  of  oflOQQ,, 
to  and  for  the  sole  use  and  benefit  of  such  son  and  sons, 
daughter  and  daughters^  equally,  if  more  than  one,  and. 
"  s  2  ' 
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il  but  6tttf  then  Wholly  to  the  uke  ind  bttuff  of  ttoC  one; 
and,  further,  that  if  the  said  marriage  shtald  tike  effiectt 
and  the  obligor  should  at  any  time,  doring  hb  natural  Ukt 
become  seised  of  any  messuages,  ttoements,  lands,  and 
hereditaments,  in  possession^  and  should  conTey^  settle, 
and  assure  the  same,  upon  the  said  A£nj  Towms^nd^  and 
the  issue  of  the  marriage,  by  such  good  c6nTeyances^in  titt 
law,  as  counsel  ttiduld  advise,  in  such  parts  and  proper* 
tiofis,  and  to  such  use  and  uses,  as  should  be  thought  re* 
quisite,  the  better  to  make  a  provision  for  her  die  s«l 
Mary  T^vmUftJ,  in  case  she  should  happen  to  snrtm  the 
d^gor,  then  the  said  bond  was  to  be  void/^^The  maiw 
riage  was  solemnized,  and  the  plaintxSs  were  the  imm, 
who  are  aU  now  liting,  and  have  long  since  attaindh 
their  respectire  ages  of  twenty^one  years ;  Mary,  the 
wife  of  the  obligor  (formerly  Mary  Tmmsiful),  died  m  dii' 
year  1175,  and  the  obligor  did  not  become  seised  of  aiij^ 
messuages,  tenements,  lands  and  hereditaments,  in  pos- 
session, during  the  continuance  of  his  marriage  with  tie 
said  Mary  Townsind. — After  her  deadi,  the  obKgor,  b 
the  year  1782,  married  the  defendant.  Arm  PteUk,  and* 
had  issue  several  children  of  his  second  marriage,  wbo 
are  now  living,  and  after  the  second  marriage,  and  not 
before^  the  obligor  became  seised  of  an  estate,  caDsd' 
Biack  Acre,  in  possession. — ^The  question,  therefore^  fir 
the  opinion  of  this  court  was,  Whether,  according  to  the 
true  intent  of  the  condition  of  the  bond,  the  obligor, 
would  commit  a  breach  of  such  condition,  if  he  did  not 
make  a  settlement  of  the  estate,  called  Blari  j^rtp  upon 
the  issue  of  the  first  marriage  ?  . 

Mr.  Serjt.  Best,  (and  Mr.  Sexjt.  Pett^tm  with  him)  lor 
the  plaintifis,  submitted  that  the  obligor  would  have  been- 
guQty  of  a  breach  of  the  condition  of  the  bond»  if  he 
had  not  settled  the  property  he  became  srised  of^  on  die 
issue  of  his  first  manisge.    Althoc^h  there  might  br 
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be  no  doubt  as  to  the  intent.    It  is  clear,  firom  the  si*      ssauatn 

tnation  of  the  parties,  as  well  as  from  the  nature  and  v. 

tirms  of  the  inftmrnent  to  make  a  prorisioat  not  only     w««vasTi 

for  the  wife,  but  also  for  the  children  of  the  first  ma»* 

nafe.    The  bond  must  be  taken  most  strongly  against 

the  obligor,  who«  if  he  became  seised  of  any  estate 

during  his  life,  was  bound  to  settle  it  on  his  first  wi^ 

and  the  issue  of  that  marriage.  The  prior  words,  whei?^ 

the  obligor  had  agreed,  that  if  at  any  time,  during  lyf 

natural  Ufe,  be  should  be  seised  of  ^y  lands  in  pofsesi* 

«on,  he  would  settle  the  same  mppa  the  said  Mm^ 

Hmmund  and  the  issue  of  the  marrifig^  in  ai^di  jMQrts 

and  for  such  i^scis  as  shoidd  be  thought  requisite,  are  abi* 

solute  i  and,  th9re6>re,  whether  he  became  seised  of  ^BM 

Aan,  either  before  or  after  (he  sealed  marriage^  the  ob^ 

Ugor  was  bound  to  settle  iron  the  issttoof  the  first.  Tho 

subsequent  irords  are,  ip  order  to  makf  a  proviuon-  for 

Mary  Tmrnnadf  in  case  she  shouM  survive  th^  oUpgor^ 

iprhich  do  UQt  control  the  former.    It  is  evidentj  thai 

tl^  latter  words  can  have  no  sucH  etfeu,  as  they  do 

not  make  it  a  condition  precedent,  that  die  nifo  ShouUt 

i^tlive  the  husband  before  any  property  should  be  pur* 

chased;  but  they  merely  regulate  the  limitations  df  pr6« 

perty  to  take  effect  in  that  ey^t ;  neither  can  such  words 

ovex^ride  the  whole  of  the  instrument,  but  merely  tend  to 

shew,  that  if  the  wife  survived  the  obligor  he  intended  to 

make  a  provision  for  her  during  life,  and  for  her  diildreit 

after  her  death.    The  prgperty  is  further  settled  in  parts 

and  proportions  upon  Jfury  T»wnsffi4^  and  the  issue  of  the 

marriage,  and  to  such  use  and  uses  as  should  be  thought 

requisite.    If  it  had  been  the  intention  of  the  obligor 

to  settle  all  this  property  on  the  wife,  there  would  havo 

been  no  need  for  its  division  into  parts  and  proportiona, 

9adif  fP^  use  }iad  been  decbred  Soi  her,  it  wouU  havo 
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i81f  •  sufficed;    Tim  construction  'makes  the  whole  of  the  ia^ 

*"^^  strument  inteUigiMe,  and  there  are  also  other  parts  of  the 

9«  bond,  which  shew  the  intent  of  Ae  obligor  to  provide  fat 

BoGHURST.  aiechildren/as  well  as  the  ^ife.  It  was  further  the  in- 
tention of  the  obligor  to  make  provision  for  his  childfen$ 
aS|ifhis  wife  should  survive  him  c£lOOO  should  be  ath^ 
disposal^  as  he  thought  she  should  have  the  power  of 
dividing  it  among  the  children  as  she  chose;  but  if  she 
died  during  the  continuance  of  his  life,  then  it  was  to 
be  conveyed  to  trustees^  to  be  paid  to  the  children  in 
equal  proportions,  at  the  times  they  should  respect!?^ 
attain  the  age  of  twenty-one  yiears. 

Mr.  Sent.  Bldsset.  contri^  insisted  that  the  defendant!^ 

...  "     * 

who  were  the  issue  of  the  second  marriage  of  the  obligoTy 
were  entitled  to  the  estate]in  question,  either  with  respect 
to  the' situation  of  the  parties,  the  nature  of  the  iiistn- 
ment,  or  the  terms  in  which  it  was  expressed.  The 
bond  was  given  in  consideration  of  an  intended  marriage. 
It  is  therefore  wholly  improbable  that  the  husband  sboidd 
consent  to  settle,  not  only  the  property  he  was  then  pos- 
sessed of,  and  all  he  should  be  entitled  to  during  maniagei 
but  all  such  as  might  descend  to  him  after  his  marriage 
with  a  second  wife,  and  all  that  he  might  become  seised  of  * 
after  the  decease  of  his  first.  It  is  also  inconsisteht  that 
the  husband  should  intend  to  fetter  his  future  property. 
The  condition  of  the  bond  must  be  construed  most  bene- 
ficially for  the  obligor,  and  qpt  to  his  prejudice^  as^in 
the  case  of  a  grantor.  The  terms  of  the  instruoient  art 
conformable  to  the  intention  of  the  parties.  The  pc^ 
nalty  of  the  bond  is  £2000,  which  is  double  the  sum 
intended  to  be  settled  on  the  wife,  if  she  survived,  and  ob 
her  bsue  ifher  husband  stirvived.  It  was  therefore  cldtrly 
meant  to  provide  for  the  issue  of  the  marriage.  From  what 
source  of  property  was  that  issue  to  be  provided  fori 
Could  it  be  firom  all  the  property  to  which  the  htabaiid 
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might  1)ecoiae  entitled^  during  his  life,  to  the  prejudice  xs\7. 
of  his  fiitnre  issue,  or  only  to  t&it  property  which  might  p'  '^^^ 
•descend  *  to  him  during  his  second  nurriaige?   This  pro-  «r 

perty  was  to  be  settled  in  the  event  of  the  marriage^  and  Bo*»»*»^' 
it  appears;  in  the  recital  of  the  bqnd^  that  the  obligor 
would  receire  «£200,  as  the  immediate  property  of  the 
wife,  and  it  was  then  further  recited,  that  she  would  be- 
come entitled  to  a  considerable  share  or  moiety  of  the 
|>eraosial  estate  of  her  late  father,  after  the  death  of  her 
mother.  How  could  the  latter  property  benefit  the  has- 
t>and,  unless  it  had  fallen  into  his  possession  during  the 
coverture  ?  Had  the  mother  outlived:  her  she'wonddnot 
ihave  been  entitled  to  it.  [Lord  Chief  justice  GxMx.— This 
4ras  a  vested  interest  in  the  wife.]*— Although  this  was  a 
Crested  interest  in  her^.stiU  the  husband  could  not  disptee 
.of  it  j  unless  he  became  possessed  during -the 'coverture. 
It  is  in  favor  of  the  defendants,  that  tfie.'sum  of  jf  1000, 
is  not  omitted  by. mistake,  but  that  it  is  'expressly  provided 
jfbr. '  It  is  therefore  quite  clear,  that' the  contingencies  of 
the  huskuuTs  surviving  the  w.ife,  aind  the  wife's  surviving 
|he  husband,  are'  not  omitted  by  mistlJce,  but  distinctly 
provided  for  in  the  limitations.  These*  conting^nciies  are 
also  respectively  mentioned,  with  regard  to  the  future 
acquired  estates,  by  the  words  *  the  .better  to  make  a  pro- 
mion  for  the  said  Mary  Tovfnund%  in  case  she  should 
•survive' the  obligor.'  If  she  had  survived' her  husband, 
it  cannot  be' contended  that  the  settlement  of  his.future 
liroperty  should  be  confined  to  her  alone,  and  not  ex- 
•tended  to  her  issue.  The  words,  *  parts  and  proportions,' 
are  equally  consistent  with  this  construction,  as,  if  she 
had  survived  her  husband,  the  property  would  have  been 
settled  on  her  and  her  issue.  So,  the  words,  J  during  his 
natural  life,'  shew  that  no  lands  were  to  be  settled  for 
these  purposes)  bdt  siich^cmly  as  he  should  become  enr 
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ItUod  toj  a«rlii«  t&e  joiilt  lives  bfbimmHSmipShm^tfiSf. 
He  mi^ht  have  settled  aHf  propeFty*  whkh  mii^t  haUt 
desceiided  to  him  dorii^;  the  life  of  km  £rst  mSgj^  dlthoo^ 
she  survived  him,  but  be  dearly  intendeil.to  asttle  mtti 
propertj,  only  during  the  Joint  lives  of  both.  This  beiag 
a  b<md,  conditioned  for  the  perforiikance  of  a  certain 
thing,  it  cannot,  by  any  Icgsd  authority,  be  coxistru^  to 
extend  to  a  condition,  cypru. 

Mr.  Seijt.  BeUy  in  reply,  observed,  that  althovghit  had 
4»een  stated  that  it  was  improbable  the  husband  shoold 
atfttle  all  his  properly  on  his  first  wife  add  her  iasnet  and 
that  he  did  not  contemplate  a  future  marriage,  still  svds- 
:Mtlement  applies  only  to  his  rea1,.but  not  to  hts  persosd 
estate.  After  the  marriage,  therefore,  he  inight  prevent 
«H  property  from  being  settled,  vnth  the  exception  of 
.each  as  might  be  given,  or  come  to  him  by  descent  dwaing 
.BisliCs.  Which  is  the  most  probable  ?  .That  be  aheuUl 
Jetve  his  issue  udboUy  unprovided  for,  or  that^  on  re^ 
cerring  if  £00,  as  the  immediate  portion  of  his  wifiib 
4ttd  a  vested  interest  in  other  reversionary  prop^ty,  h^ 
^should  mean  in  the  event  of  his  wife's  death,  to  make 
rm  provision  for  hb  children.— The  bond  is  Gidnditioned 
to  settle  all  his  re|d  prop^ty  on  his  wift  and  her  issnei 
it  i^as  therefbre  clearly  his  intention  to  make  a  |m» 
iviiion  for  luch  issue  out  of  his  real  property;  and  at 
dt*  hak  not  done  S6,  the  condition  in  the  bond  is  foiw^ 
inkblA.  No  authority  has  been  cited  to  shew  that  the 
TObditiobp  bdng  in  fieivor  of  the  obligor,  must  be  ^oiir 
sMied  most  favourably  for  him.<^[Lord  Chief  Josdee 
'•(9Jifo.<— That  totistruction  can  only  be  applicable  to  she 
^ease  of  a  grantor.  J  7his  is  in  the  nature  of  a  covenant) 
atid  mu^t  therefc^e  be  enforced  most  striictly  agaiiist  the 
eovenantor.  It  has  bein  argued,  on  the  parr  of  the  de* 
dfeadam^  that  ^  obligor  only  imended^:  after  die  death 
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^rfhawlftytoiiiaketpRmsion,  !n  nloiitff ,  lir  Mt  dlit         igif. 

4raB ;  bttt  dMit  it  impMsibla^  fts  if  1000  w«re«nciftteMd      p^i^^ 

itttbeeottiKtiMdifthebolid^bcicAiii^theobSgOf^atllLal  p. 

tifli^  %m  poiiMs«d  of  no  real  propercf.    Tlte  kiteiltiott     B«6ftMit. 

cf  dit  obligor  watf  tlus :  that  if  die  %ife  should  aonrtftf 

Idni,  this  tain  shooM  etittre  for  her  ben^ti  bat  ia 

dne  he  SHrvived,  then,  that  mth  ttun  thould  be  applied 

ibr  the  benefit  of  hit  ittae,  if  the  drcBmttencet  of  dke 

•Uigor  should  continue  in  the  same  state ;  but  if  he  ^nr- 

ehasod  bads,  thcf  mnst  be  also  added  for  th#  benetff 

^  the  wife  and  childreni  for  the  one  could  not  be  sub* 

etitnted  for  the  other.    It  has  been  also  insisted,  that  the 

fattoBe  of  the  wife  was  small,  but  audi  foctune  is,  of 

itielf,  no  consideration.    The  immediate  portson  mig^ 

be  small,  but  the  reversionary  property  expectant  on  the 

4mA  of  her  mother,  would  not  only  reet  in  the  huihamd 

wad.  be  in  hu  immediate  disposal,  when  that  event  should 

luippen,  bat  he  had  also  a  power  of  disposing  of  hi$ 

fovemanary  interest. — Marriage,  alone,  is  a  suffident 

4xnaidflration  for  any  settlement.   Mary  Towmend  it  not 

die  entire  object,  for  had  she  outlived  the  obfigor,  theft 

dii  lettlement  must  have  been  made  on  her  and  her  istiie. 

The  wordt;  'parts  and  proportions/  evidently  shew,  that 

a  part  should  be  settled  on  the  wife,  and  a  part  on  the 

children.     If  it  had  been  conceded  to  me,  that  in  the 

event  of  the  wife's  surviving  her  husband,  all  the  estate 

was  not  to  be  settled  on  her  for  life,  with  remainder  to 

the  issue,  but  a  division  was  to  be  made,  and  a  part  only 

was  to-  be  settled  on  the  wife,  and  other  parts  on  the 

children,  the  obvious  meaning  of  the  instrument  Is  to 

make  a  provision  for  the  wife  for  Ufe,  as  well  as  for  the 

issoe  after  her  death.     The  property  being  divided  into 

parts,  in  the  first  instance  on  the  wife,  and  the  second 

on  the  children,  the  evident  intention  of  the  obligor  is 
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tjietdeoifiit  ,011  all.  A  provision  for  the  wiff,  for  maiiif 
timii€e  during  hflr.Ufe,  but  in  the  event  of  her  detth, 
•  a  settlonent  for  her  children.  It  is  therefore  clear, 
from,  the  constn^Qtion  of  the  whole  of  this  instrument, 
tliat  it  wa^  the  intentic^  of  the  obligor  to  make  a  pn>» 
vjaioi^  not  only  ifor  the  wifi^  but  also  for  the  issue  of  the 
first  marriage.  As  the  wife  did  not  survive*  the  foQ 
effect  is  given  to  those  other  wordSf  to  n^ake  prowpoa 
for  the  issue.  The  only  qu^on  therefore  iss  whether 
the  obligor,  by  making  no  settlement,  has,  violated  the 
conditioQ  x>£  his  boiind. 


•The  .follpwing  certificate  was  afterwards  sent  to  the 
Lord  Clmncelhr. 


.  We  havelieard  this  case  argued.;  we  have  coitaidered 
it,  and  are  of  opinion  thatt  according  to  the  true  intent 
Wi  meaning  of  the  condition  of  the  said  bonds  the  saud 
JfA^,  PrebHit  having  survived  the  said  Mary  PrMUp, 
Cfprmerly  Mary  Tavmrend)  would  not  commit  a  breach  of 
9ich  condition,  if  he  did  Aot  make  a  settlement  of  the 
^ate,  called  Black  j/are^  upon  the  said  issue  of  the  said 
fytt  macriage. 

Y.  GiBBS. 

R.  Dallas. 
'    J.A.Pabk. 

'  J.BUBROUGH.    . 


MV  THE   F|F«T-tBr£N7-H   YAAR  OF  CBO.  III.  iSj 


4 
The  ATTbmET-GENSitALy  at  the  rehf^on  of  Clark^      ^^  **^- 
''  snd  another,  informants,  v.  The  Mayor,  Jurats,  and 
<7oMMOM  ALTY  of  the  ahcient  town  of  Rye,  and  others. 

A  CASR,  of  which  the  followingis  the  substance,  was  sent  A  devise  of  lands 
hj  the  direction  of  the  Matter  of  fie  Rolls  ^  for  the  opinion  nient  of  •  school* 

•fthejudges  of  this  court.  *** "  T.*^  n«l>t 

«  ^'^     •      .    .  ,  .  #•  ««       .     worshipful  the 

Before,  and  since  the  year  1106,  the  town  of  Ryey  m  mavor,  jurats, 

Ae  county  of  Suisex^  hath  been  incorporated  by  the  *J|j®7" ^^'""***' 

name'of 'TZf  Mayor ^  Jurats^  and  Commotialij  of  fbe  4ineient  hekl  sufficieni  to 

r^vmrf  Rye.— James  Saunters,  by  his  wili;  dated  the  t?"  J^I^^^J^  ^ 

7th  ofjmnuarf^  i708,  devised  certain  lands  and  premises  jonti,  ami  com- 

ni  the  county  of  Kent  to  the  right  worshipful  the  mayor^  as  it  app^rc/ to 

jurats,  and  town-council  of  the  ancient  town  of  Rye.  for  !**  ^^\  wiutor's 
Hb       .       .    .  ...  e  i_     »n»«n>»on  to  de- 

me  tune  being,  and  their  successors  for  ever,  upon  the  vise  to  that^or* 

several  trustSf  uses,  and  considerations,  and  by  and  under  P^'*^*^* 

sndt  restriaibns,  as  in  that  will  was'  afterwards  directed, 

finuted  and  appointed,  and  to  and  for  ho  other  use^ 

intent,  and  employment  whatsoever,  (that  is  to  say :) — 

Upon  trust  and  confidence  that  the  said  mayOr,  jurats^ 

and  townpcoimcn,  for  the  time  being,  or  the  major  part 

0f  them,  should  and  would  provide  a  good  convemcnt 

school  in  the  ^uud  ancient  town  of  Rye,  and  should  also 

provide  a  good,  sober,  and  discreet  school-master,  who 

dould  teach  and  ihstriict  the  poor  children  of  the  an* 

cient  town' aforesaid,  to  read  hi  English ,  and  write,  to 

cast  accounts,  and  to  teach  and  instruct  them  in  the  art 

of  navigation  {gratis),  so  as  they  did  not  exceed  the  * 

number  of  seventy  at  any  one  time;  and  that  the  said 

diiUren  should  be  sent  by  the  nomination  of  the  said 

joayor,  JiiratSi  and  town-council,  of  the  said  ancient  town 

dljtjiifotibt^mi^  being,  and  upon  this  further  trustand 
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confidence,  that  the  said  school  should  be  continued  in  the 
said  town  of  ^^^  for  ever  thereafter.  The  testator  directed 
that  the  yearl^f  rents  and  profits  of  the  said  messuage^ 
landsy  and  hereditaments,  should  be  firom  tiine  to  time  ftf 
ever  thereafter  reeved  by  the  said  mayor,  jurats,  aiid 
town-council,  for  the  time  being,  and  should  \m  by  t]bfm 
paid  quarterly  to  the  said  school-master,  for  ihe  time 
being,  for  his  service  and  care  therein,  90  as  the  rent 
of  the  said  school  should  be  thereout  first  deducted  and 
paid:  And  it  was  the  testator^s  will  that  the  said  mayor,, 
juratSf  and  town-council,  for  the  time  being,  shoddf 
(after  the  founding  the  said  school)  be  the  governom 
thereof,  and  that  they,  or  the  majority  of  them,  AoiM 
always  have  the  nomination  and  appcnntnient  of  8uc¥ 
school-master,  and  should  have  full  power  to  remove  and 
diq>lace  such  master,  i^pon  neglect  pr  kisufficiency ;  but 
should,  within  three  months  next  after  the  deatd  or 
removal  of  any  school-master,  nominate  and  appmnt 
another  sober  and  discreet  person  that  should  be  fit  for' 
such  an  employ : — And  the  testator  empowered  the  said 
mayor>  jurats,  and  town-council,  of  the  ancient  town  of 
Hji  for  the  time  being,  or  the  major  part  of  them  at 
any  time  thereafter  at  their  discretion,  to  make  and 
ordain  any  bye-orders  or  rules  for  the  better  managing 
thc^aid  school,  and  for  the  more  pious  education  of 'the 
^id  youths,  so  as  such  orders  and  rules  should  not  con?- 
tradict  his  intent : — ^And  it  was  the  testator's  further 
will,  that  the  said  mayori  jurats,  and  town-council,  for  the 
time  being,  should  yearly,  and  every  year  for  ever  ther^ 
after^  be  accountable  for  the  trust  in  them  reposed  to  the 
Tight  worshipful  the  mayor,  jurats,  and  town-council  of 
the  town  and  port  of  Hastings  for  the  time  being ;  and 
that  upon  stating  such  accounts,  if  the  governors  of  the 
s^id  charity-school  of  the  ancient  town  of  Ryi  aforesaid^ 
should  be  found  to  abuse  or  misapply  the  said  charity. 


Ill  TB£  rirrr-iBfaimi  vsAa  ovoeo.iii.  90B 

itrait»th«4aidaw]rar»jiirats»  tndtowD-c^^  I817. 

:  town  of  Jljfv»  should^  from  thttoMfth  fbrfeit  the     .     ""^^ 
STC  estate  attd  prtmiMi  to  settled  upon  them  for  the.     GBWBiiAfc 
mm  afbresaid  for  mm  onto  the  mayer»  jiiraUf  and  town-     ComorailMi 
cmiadl  of  the  town  and  port  of  HoMtings  for  the  time        ofRva. 
biiagy  opcm  due  proof  of  such  misapplication  thereof:  and 
tfcttrtfator  declared,  that  if  at  anytime  thereafter  it  should 
iMppen  that  the  said  townsof  ifejriagj  or  jRjf^,  or  either  of 
them,  duNild  oease  to  be  towns  corporate )  then  the  testator 
tbselqr  nominated  and  appointed,  in  the  room  and  stead . 
of  the  mayor,  jurats^  and  town«council,  of  both  or  either 
cftheaaid  towns  as  shoold  so  cease  to  be  a  corporations  the 
worshtp&il  the  justices  of  the  peace,  for  the  time  being,  of 
die  county  of  Smssex^  residing  within  Hasti$$gs  Ri^^  to  be- 
firamthencefiMththe  goremoca  of  the  several  charities  to- 
t]ie  jiaid  towns  by  him  given :  And  the  testator  thereby . 
geve  tQ  die.ssdd  justices  td  thepeace  (at  the  time  being  the . 
same  pmkr  etid  authority,  and  the  same  trust  and  coni-. 
fManis^  as  was  therein  before  mentieoed.—- There  is  no- 
ciNponitioa  by  the  name  of  the  mayoTy  joratSf  end  town^ 
cenncil  of  the  ancient  to\ihi  of  Rji^  nor  is  there  any 
tweKcoePcii  thereiak — ^The  question  toft  the  opinion  of  > 
this  conit  was,  whether  any  and  what  estate  or  interest 
pesaid  under  the  abore  devise  to  the  mayor,  jurats,  and 
oftmrnenalty  of  the  said  town  of  Rjtt  or  to  any  and  what 
pirioli  or  persons,  or. body  or  bodies  coipcnute. 

llr.  Seijt.  BlnsH^  on  behalf  of  the  corporation,  con-, 
tended^  that  as  there  was  but  one  incorporation  in  Rf^ 
aod  diat  as  it  was  the  evident  intention  of  the  testator  to 
devise  the  lands  in  question  to  that  incorporation  for  the 
iwiyoses  expressed  in  his  will,  such  devise  could  not  be: 
avoided.  The  descriptmn,  therefore^  of  town-council 
introdnoed  in  the  will,  instead  of  commonalty,  cannot 
aftct  the  fuestlon^— This  general  doctrine  is  fully  laid 
doihi  hi  the  case  of  the  Cbaaceflor  of  the  Utrnftrsitj  ^ 
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0$ffird(a)9  where  it  was  resoiivedy^thtt  in  an  act  of  pac^ 
liamenty  iMbuMM'  of  a  corporatiaii»  whM  the.  express  iik; 
tettdoft  appears,  shall  not  avoid  the  act,  more  than  *  in  V 
will  i  fb^  pariiamtnium  testmmentum  H.  arUtramntumf  ate^ 
to  be  taken  according  to  the  minds  and'intenHons  of  those - 
who  are  partierto  them:*  and«  thei^fore^-when  thede-* 
scription  of  a  corporation,  in  an  act  of  parliament,. or. 
in  a  willi  is  such,  that  the  true  corp6ratJon  intended  is- 
apparent,  and  it  u  impossible  to  beihtended of  anyothtr. 
cbrporation^akhouj^  the  right  name  of  the  corporaticsi,' 
(which  is  requisite  to  be  expressed  in  grants  and  deeds)  i|> 
not  precisely  followed  ^  yet  the  act  of  parliament  and  wiH* 
shall  take  effect* — So,  in  an  anouymoits  case  (b\  a  devise^ 
was  made  to  the  mayor,  chamberlain,- and  govem^rt  of- 
the  hospital  of  Sidnt  Barihtmnnui  in  London^  whereas 
they  were  incorporated  by  the  name  of  the  mayopi  ddzens,' 
and  commonalty  ;•  yet  the  devite  was  held  good,  as*  it 
must  be  taken  accordinjg;  to*  the  iiitent  of  the  devisor^^: 
Even  if  the  corporation  had  been  so  described  in  a  gp-ant' 
or  lease,  such  description  would  have  been  suffideot.' 
In  the  case  of  the  mayor  of  Lynn  Regis  (c\  wHidi  wat  f 
dbed  to  the  corporation,  per  mmen  majms  H  iurgenimm' 
Lynn  Rifgis,  k  was  objected  on  the  part  of  the  defendant, 
that  the  deed  varied  from  the  name  of  the  rbrporatioo, 
because  they  were  incorporated  by  the  name  otmajuris  it* 
bwrgentium  .burgi  domini  ngU^de  Lynn  Regh  s  such  deed,' 
however,  was  held  good',  and  the  court  (4/)  conceived  it 
would  be  reasonable  to  drive  him  who  would  avoid  a* 
writing!  demise,  grant,  &c:  made  by  a  corporation,  or  .to- 
il, by  reason  of  any  verbal-  or  literal  msmmer^  to  shetm^ 
that  there' are  two  corporations  in  the  same  city,  borongfa^ 
or  town,  &c. ;  one  by  the  true  name,  and  another  by  such 


(•)  10  Coke,  57.  t. (J>)  Dalison,  78. 5.  COwen^  36.  8  L^m. 

i«,  19. <«0  10  Coke,  !«?,  h. (d)  See  Lord  Coke*$  judgmtaU 

JO  Coke,  ie6>  ••  '        . 
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JiaiM'as  is  cootaiiMd in  tli*  d^^  &c.  and  so Jes?e  the 
dtedy  &c  goodf  bj  or  to-  one  of  them.  But  when  in 
cmtfay  there  is  but  one  and  the  same  corporation,  leases^ 
fWits»  &c.  made  bj  them  or  to  them,  ought  not  to  be 
avoided  by  such  nice  and  verbal  variances  }wheki,  in  snb-^ 
stance,  the  true  name  of  the  corporation,  either  by  matter 
expressed,  or  necessarily  implied  in  the  words  tbemstlvesy 
appears  to  the  court.  Soy  in  Dr.  Ajrmji  case  (a),  the 
tme  name  of  a  corporation  w^^fr^siim  it  scbokres  atJm 
ui$lturimm  Rtgins  di  Oxm,  who  presented  by  a  deed  under 
their  common  seal,  per  nemuna  pnep^iii  cMgS  Regind^  im 
mmvirsii^i  Oxomnf  H  spcUrum  Hsebolaruim  efusdem,(ollegiif 
and  CjMifirmed  the  demise  of  the  preseqtee,  pir  nonnftm 
prmp9tiH  Mockrium  tt  ichdarium  auU  vil  ccUegH  Rigifut  im 
mttwriitate  Oxoni^t  and  although  it  was  objected  that 
the  presentation  and  confirmation  were  void,  on  ac- 
count of  the  misprision  of  the  true  name  of  the  cor* 
porationi  yet  it  was  resolved  th;sit  they  were  both  goodf ; 
oocwithstanding  the  omission  of  the  iteration  pf  the  word 
uhoUtriim.  So,  King  is  a  name  of  incorporation,  yet  a 
grant  made  to  the  King,  by  the  name  of  ^  Sovereign 
Lord  Jamei^  omitting  the  word  King,  is  good,  for  niinl 
fmdt  *rrw  mminis  cum  di  eorpore  constat  (b\  for  mmin  isi 
fmti  ni  motamin  et  mmina  sunt  nota  remm,  and  were  in* 
vented  to  make  a  distinction  between  person  and  per* 
soa(c\  So  if  JWif,  abbot  of  D.  make  a  bond  by  the 
Tt^mii  of  y^.  C.  Qericus  de  I).,  such  bond  was  held 
good  {i).  So  the  abbot  of  Tork  was  incorporated  by  the 
name  of  JUas  monsstirii  bedta  Maria  Eborum^  and  a  bond 
n^  made  to  him  by  this  name,  Abkui  monasteru  bcqtis 
Jffmrue  extra  muros  dvitatis  Eborum,  and  although  the  abbey 
wmtxtra  muros  dvitatis  Ebsrum^  yet  because  it  was  within 
IVf,  the  bond  was  good  <^>.      But  in  this  case  there  it 
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tion  i»l»heililivtb»i<iHt<Niw<>*i(kiiaw<Mr«**  N^ 
itdngiia  t»  tmigsw  <|<Jto<rMwiiiHtiii  JiMfflifiUMl 


tiofeinthe 

AoaUL  lieii«li(Afk.tket{d9tkei:»f9  <liiyiilW|i7LlilMii^ 
widun^  Titiaf^yn  jj^^  j  apMi  tlie  ;<rtiHW  i|  >ai^i<>tfcf 

limh  m  w^<BMiiriftni<f«ili<K»ii»nipiiiiif.-ai  A  iffn|ltf 

port  «ci^i^dbkiiiidiqHo  sdr  v^  ^^tM*  ^Ji*-.  '.'.  c  or 

Md  a^^  <i»fcFWwh  *  iwirWrftriiiWHtet  bed^dded 

dittgitriidli^iiiiil^Mfigfc  dWpQ««i»tf|l»]fltlf>«fetfee<icdf.t  ■ 

at4Mg»rfIlHdMMt«lMfftlttflidlMwr«i»^to^My,t 
gn*flM<niHw»Am<li|iBMi  Ht*btiaigl>t»<irgoveniay  ' 

tU  iiifiw< jfitiatfcw  ifcJXttgWIliUnWHTflkf Aai»g<g  r 
ft  iimarfiit»tMW<f#aillgilij|<bKf<llMt!»>tf^i'en  ioA- 

within  A/r«igp^fil^Mifll»M|l««>IMni|(s{^kfliese«dfo 
nothavetaken.  Nothbg^Jj^jwoftthefeceofthewilUtOL, 


IN   THE  FlffrrrltTtmn  TSAE  te^.OBO.  1X1. 


275 


almr  that  fbt  tmmn  mMkM  to  ^»  tktie  luub  tb 
tim  corponttHm  at  brgt.  If  tbt  corporation  were  ex* 
tingoidiod,  tlie  majror  and  jmia  wonld  be  equally,  lo^ 
and  in  eiclier  of  tboie  casta  the  lands  were  densed  OTcr 
tothejottkesoftliepsaice^  The  teitator  meant  to  leaver 
the  lands  to  the  major,  jivatSt  and  town-coimdl»  as  a 
ariectbodft  and  not  to  the  whole  corporation.  If  there- 
to, on  the  wholo  copatractlon  of  the  will,  it  appear 
tliat  It  was  diotiSlatDi^sintentiohioleafethefauidtoa 
select  bo^i  the  Ofi|pt)ifion  at  hife  cannot  dearlj  bo 
emftM  to  aiqrortito  or  interest  under  the  demei  and 
it  OHMt  tfaavoliliw  descend  to  the  heir  at  law. 

Mt.  9i4^  JiftawC,  in  replf,  was  stopped  by  the  court. 

t^  Chiaf  Jvote  Gibbs .— This  case  has  been  brought 
to  OM  fokni  aanifly,  the  intent  of  the  testator.— The 
casaa  W^Ml  hare  been  cited  by  my  brother  BbsM  tend 
to  shtWy'that  if  it  appeared  to  be  the  tesrator^s  mean^ 
inf  to  detip^  this  estate  to  the  corporation  of  Ry,  they 
should  tak%  althoq^  they  were  incorrectly  described. 
I  afraw«itliny  brother  CifJ^  that  i^  intent  appear 
to  be  a  diprise  to  the  mayor  of  JEjur  and  the  sdect  body 
of  the  corporatiocii  the  whole  corporation  could  not 
takie;  but  it  does  not  aeem  to  be  the  nttent  of  the  testator 
to  devise  the  p90ptrty  to  any  other  body  Aan  the  cor* 
poratiou.  Therocanb^nopresomjilionfiir  soch  anin* 
fetttion.---^Th<re  is  a  ccfporation  at  Jfy^  known  by  the 
iiatae  of  the  mayor^  jtoa«||  afeid  cononondtyi  bnt  there  ia 
no  body  of  which  a  pirt  i^  hMnmhy  die  name  of  town* 
dxmdl.  The  devise  i|  to  ^  mayor,  jurats,  and  town« 
MiuKiT  Theiotentiettoft]^teMKorappearstobe,to 
de^  these  lands  to  a  body  ^parsons,  who  codd  hold 
iiipsp]Mtee#  and  further;  «hat4<s  body  dwdd  be  Sucorw 

sfitidk  to  say  that  tUs  was  p  dr^  to  die  town-counciF, 
as  a  separate  body:  It  is  merely  a  misapprefieiisioil  of 
eoL.  i«  T 
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the  deteriplioh'or  ihe  «D#pohRioir  of  £>^ 
to:  iiiUch  h^intMKM  that  dib  tmte  <e^ 

The  following  ceftifiofte  w^  afterwaf^  sent  tc^ff^ 
M^ter  oif'the  jRfltfi.         ,  ,',,,  ,.„,.. 

''We  htve  heard  tlA  dlse  ttgUcNl ;— <M  haTetdAktercJ 
h$>  Rod  fere  of  opfaiion,  that  uhd^  the  teiddertoe^^ 
tstattt  in  fi^  passed  to  fSie  mayor^joratt^  aftd'^eonSkiioiiikf 
of  theiaid  aadebt  town  of  itjpri  atid  tbeif  «iiC(^B»on 

V.'GiBlis. 
R.  Dallas. 

-f.  BtrKHOMft} 


Stturdav, 
Jiiiie7ui. 


Ifa  teltatrix 
devise  all  her 
freehold  and 
copyhold  esUteSi 
situate  in  or  near 
iaichingdon 
near  Maldon*^^ 
BM,  that  such 
devise  is  not 
sofficient  to  pass 
a  field,  situate 
between  four  and 
six  miles  from 
Xa/cAtJiffdsfi^and 
within  me  town 
OfifaMsii. 


Doc;,  on  the  demise  of  Isabslla  Deju.  «» HAwaum 

PlOOTT. 

This  was  an  action  o^  ejectment,  brought  to  recover 
the  possession  of  two  acres  of  bnd,  called  TatfUer^fiM^ 
kituate  in  the  parish  of  Sain^P^/r,,  in  the  town  of  MaUtn 
in  EuiXf  and  waf  tried  before  iSx.  Seijt.  Bas^mquet  (a)y 
at  the  last  assizes  at  Cbilm{fird,  when  a  verdict  waa  ta^n. 
for  the  lessor  of  the  plaintiff^  with  leave  for  the  defendant 
to  move  to  set  it  aside^— The  lessor  of  the  plaintiff  claimed 
to  be  entitled  to  this  fieldf  ai  having  passed  to  her  mider 
one  of  the  following  clauses  cootamed  in  the  will  of  M^ 
Jam  Lyon,  dated  the  Ist  of  May,  1779.— '  I  ^ve  and 
<  devise  all  my  freehold  and  copyhold  estate89  sitoatc^. 
'I|fing»  and  bemg,  in  or  near  Latdit^dan^  near  MaUm^ 


(a)  See  mUt,  p.  lOg. 


iw  THB  jmr-sammra  nkmioiti  gro.  hi.  fgJS 


'  fsiiwrcottBtjrgf;  £isf«;  aoi  aIms  all  tmd'  Mgnbr  my^         1817- 

^  said  county  of  Eiux,  which  latt-mentioned  estates  :ase  ^ 

*  jRwr  or  lately  were  in  the  occupation  of  hmvrma  Pardey      V^ootT. 
**Md-      '       i%mdif  wi^o^,  with  their  reflective  rights 

'  members  and  appurtenances,  to  Cbmrles  Mackay  and  Ro^ 
<.Afgf..lfcil^#rraoA their  hms  to  the  uses  «id  upoa the, 
niniM'^^  ftUomng  ««-«As  to  all  my  said  estates  in  or-  near 
\f9ittAmaim9  with  the  appurtenancefy  to  the  ilse;dF  my 
'  wstoc  Mmp^m^  wife  of  JUtimdw  Msdk^j^  and  her 
'  asa^ns  for  iifei  and  as  to  all  and  singular  other  my 
^  said  ^freehold  and  cop^old  estates  at  or  near  Palepk, 
^  i£ortimd<i  noWy  or  late  in  the  occupation  of  Lantfrmci 
^  ^^9^99^^"^  ■*'       Th$mas^  widow,  with  the  appurte* 
<  nances,  to  the  use  of  ray  sister  Jrattlla,  the  wife  of  Jain 
^  PmrtuBi  and  her  assigns  forher  life.' 

The  residuary,  or  secondclause,  was  as  follows :— <^  I 
^  give,  devise,  and  bequeath,  unto  mj  sister,  Margarti^ 

*  the  wife  of  Alexandir  MdckMjy  her  heirSf  executors,  ad* 
'  UUMlk^n  uMl^is^^i  WiAei«y,"6t  faifepartxy Ae 

*  midae  of  my  estates,  fidth  iWl  and  personal;  and  the 
'  ocher  moiety  or  half-part,  I  give  to  trustees  ferthesejpfir 
t  Mte  fte  gf  my  said  tfster,  i^dAi^ 

'^^e  defendant  claime4.under  9  conveyance  regularly 
^Hoeed  froxfi  J§hi'io^  Pmmll^  who  derived  hisdtle 
wider  ^e  {following  clause  in  the  will  of  the  testatriz» 
iS^  who  had  conveyed  the  tiiAA,  in  questionj^  a|i  her  helf 
yf*1i|iw:-*<'As  to  aU  my  said  estatesliefore-mentioned^ 
^Htf '^d'ttiose  M  Of  near  LatHmgim^  as  i^iose  at  or  near 
T^Pft^  sforesald^  Mth  thei^*  respecttve  appmtenaaoet 
^tfim  and  after  the  ss4J  €ttatfs  hereinbefore  limitedy 
v^&^use  of  my  nipheW,  Join  nHUj  furmU^vidlk 
^i|i^s  for  I!£^,  an^  after  his  decease,  to  the  use  and 
/tfitt  oTall  aiid  evef^  tlu^  d^ a^  ^hiUren  of  t&e  sai4 
^  Jtto  Sdhj  PwrmK^wAfii  Ae  etvwul  tnd  aipa<»lft 

t9 


t|K:  CAtMS  HI  TRIMITT  TKEBTy 


\ 


S617.         *  liein  «f <^(e  teNlf  liftflbddtif -df  all  and  ««er]r  suck  chtU 

«u  ^liil  tUwHr  lif  4k>ttJlicMl  4»diim^  jointut^naUKl^  in  o 

Pf  eorr.        ^.tril«d|eiMi^V^vtlM  fUKMBwii  the  MI7  dnldi  of  .die 
il^^fxl6wif4U'9tJliM^  JkmdC,  (whawMthe 

^Mi<l«*'to'l#  «ii«  p^opirtyv  of  lAikli'die jftsutrix  dW 
sAeMr-^k^  #Bs  prt>ved  «lt  the.  trial^\<d»  bekOf  of  idv 
iMM^ioftbeiMfiifflr/t^ 

«|iMf<<ff'iaii^1plii§aVUflfiMtd       Mt'«Ue;<a<i«4>9<iiMt 

ifi^  tafl^iqiaiitiBli'wiaitHikrtiii'WiiiP^i*  ibnabuxdnw 
9I  Mrs.  4>«/:r  will,  TMiAfr^btf  «a*  intended  to  poi^o 

|toM»  ornlttther  4i«-BlMitt^'dl»iRteitaMra«  toethii 
Mdt  er  ilMi«  i|  bjr-tl*  mWuirfy  tUuiu  t»>k»\tmo 
riMM^  nd  am  1*  larnipinii  .wtf  bit  iHoe.  ^TkBuib' 
fttOm  ii,bdiMMl^HrtiiijiliW|iaMW  «Bh*dytiJ*ti)ftwd, 


Pl«OTT« 
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fitnale im.MaUmi'^Th* rt>w*tw 4ftinriftM» ^kPtlM  Have         Mil?. 

the  oat8kirta.flCtlu<modemit4M»»  o64MS^r««^i!d}t|Hr       _  •• 
SM,m\a€h  co*U  not  tb«tfRifc»f  wbJM«ft«»ib««tfa« 
d«iu».«tate>  that  .dt  »fc^wilinl(d  ivHksfftM^^mSm 
ofkliftitMtatrix  ««rtfciitMt|ki»,«i  ■twt.jt»!fr4»w|yft|(t>  scw 

MMm.  The  jorjljM^  MqWik^  wl«A^  »bfo!%U 
«ak^ia.or,near  itfaiSflMt-  The  osl^  poHi^  Bpir  t^Jie  faii<|* 

of^ib*-  ^u^Mtt  ytfacinrt^jim,  yhjkh^,4(j^lM^ 
WMdi  Z<<^iiMHdiwj  ■  lt|inMM»M»»WWl¥the  ^(li^vnijB  )Ntg 
t^new  tteM«  paiiahes. ..  |M  i)»%U«H)i«9t  fl^ir^  |iwhi 
4ilBeiMJM»  property  4||^ffyq^arjM9ffaq^     .^l^)*.^ 

osfflidMM^tMiii  or  nntjfilMtfciilf^^ 

this  field  sitiiate  near  Meddm?  As  the  pi«n{;ig|!t|:«pMm§[ 

prcdte;  tmt  is  sufficiently  accurate  ia  the  first  rjgyitiy^ 
I  of  thiftd»m»  tfc»iil>iT\ttf??i«:-iWitl(ri  tt  ^ 

wm*.  of -the  testatrix^  hiri  :iml>.-{i  ^ftf^tnte^rui^it, 
a.  «s«K^'tnut;!^-di»^lMffr«f5^  pWtti(fe»o«;fajjM>i 
rpeoief  this.fiiM(  air.b<Nf  «li<if«cm«ir  •»sib<(t«M4'<W^'^ 
i^McljCitfHK  Jtvlm  hMttphMtd«h<it.Qu«iM<i  in  s^iwMi : 
ifr.^CdUb^  f^  that  it  wardiMnt  »t  kait  fiMirk.i|  iiotki», 


S78  CASUS  tit  TEIKIfT  Tt^kUf 

1817.         miles  from  Latebingdcn.    The  intent  of  Ae  testttrix  p 
Doed!l>ELi.    ^^  ^'^  disposition  of  her  property  can  only  be  ascertained 
V.  by  its  description.  '  In  the  former  daose,  she  introdhgicei 

Pf  ooTT.  ij^^  ^^^  ^  MaUoff^  which  was  well  known  to  her,  as  ^ 
had  a  field  there,  to  shew  the  contiguity  of  Latchit^^^ 
Where  she  considered  all  her  property,  devised  by  tnat 
clause,  to  be  sitoate.  It  is  evident,  from  the  words  sit^!$ 
at  or  near  Latcbtngibnf  that  the  testatrix  meant  to  descnbe 
Laiebtngdony  nesLvMatdon,  as  being  near  Maldm,  withpbt 
having  reference  to  her  field  within  the  latter  town*  Ttiis 
field  clearly  vests  in  the  defendant,  as  being  conveye^  to 
her  by 'the  heir  at  law  of  the  testatrix,  and  her  two  rfs- 
ters,  or  by  the  residuary  clause  in  the  will,  as  the  testattb 
evidently  intended  to  die  intestate  as  to  this  fiell.*^ 
No  cases  have  been  cited  in  support  of  the  plaintiEdf's 
'  daim ;  but  it  has  been  contended  that  th^  testatrix  t^fiat 

to.dispose  of  all  tier  property,  by  the  former  clause  of  hfr 
will,  or,  that  at  all  events,  sbe  meant  t^j^ve  an  ultimate 
reversioh  in  fee  by  tte  residuary  clause.  Unless  tl^ 
field  pass  to  the  plaintiff^  as  bein^  cl^afly  desm^^ 
thfivfjevise,  iftiil  evident  that  the  testatrix  did  not  intend 
to  dispose  of  all  her  property  to  her  two  sisters ;  and  the 
defendant,  from  the  omission  of  such  disposition,  is  en* 
titled  to  the  close  in  qiiesRST"" 

Lord  Chief  Justice  Gibbs. — ^This  was  an  action  of 
ejectment,  brought  foij^/^tb^  recov^i^^  of  two  acres  of  land, 
aiHed  Tainter-JUld. — TTie  question  is,  whether  thb  close 
paMSd^inder  the  first  cltraM  of  thetwiU  of  Mrs;^Z^^l>r 
whethcir'it  remained  undispossd  df,  subject  onlyto^the 
residuary  dsitse.  To>  ienaUe  the  lessor  -of  the  plainfiff 
to  claim  it  oi  her  jwuperty,  she  must  derive  hev  tkle 
from  the  first  <ilause  of  the  wifi;  ^  It  afSpearett  in  "inridence 
that  this  close  was  situate,  at  least  four,  if  not  six  mUes 
from  LaicbingdoH,  zad  that.it  wM^iifear,  hiftfn  tl^^j»fa 
dIMMm.    A^fliejMfti«nMHMietiM»^ 


Ill  TBI  riFTY-SXTBNTB  YXAB  OP  GIO.  III.  fffO 

dose  was  sp^qfiqdlj  devised, to  her«  ia  ifkfi  ^t  daus?  of         isif. 

thft  wiD,  it  WTjfi  necessary  for  her  to  shew^  that  it  was  in-    tv^T^  ll 

MndedtobelpcIlldWiIlthe;:«$^aaryckllM    Although  •  9* 

dofm  has  been  entertajnedi  as  tp  the  constr^on  of  the^       Pi^on. 

dansei^  still  it  was  incumbent  on  the  lessor  of  the  [daiQUff* 

tphsive  s|iewn,  with  a  precise  certainty^  that  this  property 

wu  described  ui>  and  intended  to  pass  by  this  bequest ; 

bi|t  she  has  failed  in  so  doing.      By  the  evidence^  k 

^ippfared  that  x)j^  lessor  of  the  plaintiiF  was  not  entitlecT; 

fljb^'dienefore  the  verdict  must  be  set  aside,  and  a  nonsuiit 

Wtered. 

Hr*  Justice  Dalus.— In  the  first  dause,  the  testatrix 
Unimd  her  estate,  ntuate  in  or  near  LaithwgJlm^  near 
MtfUm*  h  has  been  proved  t{ut  this  close  was  at  least 
fonfff  iifiiot  six  miles  distant  firom  the  former,  and  witHm 
cb«  lattar  town. 

Mr.'iustke  Pabk.— This  £!eld  cannpt  be  m  or  ^ear 
Tiiwtogifcpf,  because  it  is  four  miles  dist^int  £rom  it,  tkititfoJBt 
fi9P  it  ^  Jieair  Mti/dm^forii  has  Ijeen  proved  to  be  wtthm 
tluit  towiu.  "■  .^ 

laSr.  Suitkt  ftuaaouGH  codcurred.  '  ^'\ 

'  '*'•■  '  ■  ■  '   Bde^bsdliitc;^ 


TmM^vmt/UA  acttm  tf'osmmput^ry^llm  6nt  cowt  pf  If  aderiaration 
the  dedsn|tio»'ttated>that  the  defendant  was  indebtedvio  reiiai.nr  tobe  in- 
i:dieplaindfivin  die  snib  of  .rf3«U  in  reelect  of  divers  Jf^^il^-ff^^^^^ 
dlvge  ^antitibs  of  silk,;g<y)ds,  gnd  merchandize^  by  the  respect  of  goods 
jdalntiff More  that* time: deUvered  to  the  defendant,.|is  ^^^Ijle'^fe^^^^ 

-  /iflf   At'    -• '^1    '■,.'■•  ;  .'j      to  be  sold  and 

dimomd  of^aadfit  apoMred  id  evidenoe  diat  the  defendant  received  a  del  credere  com* 
MSMWMimim^i'itk^  Wil^tiey  6f  tbe  porchaKi»^fiM,'lhat  tuch  dcolaistion 
was  ipa(|i$9i|^ill.^  MHifM^ 


^tiQ  CAMS  111  tUHiTYTMiCi     - 

4«jiW!«4rc*»Mt:i*#o*tj^^  i^iiiJtfkcnibtflKit^Tlke'cMise 
%a8  tried  before  Lord  Chief  Justice  GiUs,  9trGMiUMI» 
At  Ibjs  aitti^BjJifter  last  term^  when  it  zjfmiffdi  tbtt  it 
Was  verbally  agreed  between  the  plahitiff'  ^nd  tb^  ^ 
lendant,  that  the  latter  might  sdl  silk  to  any  pefioalui 
anight  select,  at  si^  muulliiff^'tdil>  and  that  b^  ^^  Ht 
guaranty  the  amount  for  which  such  silk  mi^  be  toUt 
m  his  recttvittgaiflb/  ^f^r#  commission,  at  two  and  ahalf 

jiim  tif»  eonnnisaon  agmd  on.    The  jfenoiis  to  whoa 

voidbj  the  »ti*i|t§.flf  fi?yi^^ ^^  lldKW|i|M(ij|i,igii{ 

deFtaking,  did  opt  'ivppw?llli(lcia9*^§B^  h*adf^9tifylttt . 
was  not  re^VK^^to  h(S  |fl;infeWgK)>f||^iB9il>ytyrf<yiiJM* 
the  declaration  was^ajjiocpf,  ,]^j|f^««i  t^jo^l^gMK 

Lord  Chief  Justice  QiJB^s^-^^^tf  y«w..e<wWi>fc^ 
latter  poi^t,  the  plainiijf  w^l  ^  Hi,the  tm^tfbut^m* 
iUthoogli  9  b«*f!r..b§  yg^'m.  *»i  finliMMMUlt 

'    ..■■  /^  .     It!  i'i-  J'tt'J'Sili  :?  .fajjjwa  iaw.i   ta  >> 


.fw 


Gall 


*\nv  fitti^  lint  jltoiiMqriki^4K^^ 
MMdbia^ditf3d«chiitkii4  wldeb;»4«Ai>  the  maMMhi  b 


Tuevlay, 
Jane  lOih. 


^»ll%<BldWqiiW3ftaihWtb|?VJl<>fliliM^  ?  ^K^iliated^  <irew  tbem  with 

<Miti|>yil>iliwiiiig<niM1Nl'Tfiniltt'<a>€»tifia»iion^d^2  them. ' 

«£  liao  and  i2MMMW^'  -(ii^llS  W^  iiom^lg^hbt'  k 
JBi)W>»^tt«ai«arit^y'irT6triittii  -a^^'  in^  posses- 

w>  -oligected,  uu  Ui»  |Wit  of  the  atfiSaaant", 
tlut  tUi  acfiMi  GOiil^ieMi  i8lddk£ne4i  V>jk  t£«l' atttho- 


I8i;.         rity  of  tl«:  we  qf  ^UtUtkevf  v.  fikruMitf  (a)w*-Hii  iMd^ 
«-ryw         401^  conjf^er^,  that  as  thi^  x^f  tUle,  iihich  the  mip 
9.  Me$  had  ty^.  U)f^  hUls^  was  on  their  heiBg  the  gNPgei|r 

^*'''^*        of  the  htalmqptt  who  had  np  aiitbority.tD  draw^^ey 
ponsiiked.the  p1ainrifft«  fj:n\sz 

.     Mr.  Serjt.  But  now  moved  for  a  rule  mv  that<l}ip 
nonsuit  mightlbe  set  aside,  and  a  new  trialga(^f4.  d |)e 
XonteDded>  that  MaHbtw  t.  SberweU  was  a  case,  wbc^ 
distingubhable  fix>m  the  present;  as  it  was  tl^ive  49ci4ffil 
that  an  action  of  trover  was  aot  maintainable  by  ^ujgf^ 
against  a  creditor  of  a  bankrupty  who  had  receive49eT* 
ment  of  a  cheque,  drawn  by  the  bankrupt  on  hi$jhigi|if|g| 
and  who  ret^nqedisuch  cb^f^  after  Mpfip[^!Hi^--Tl3hl>t 
action  was  not  brought  unfi}  the  aoH>unt  of  the  che^ve  JNld 
been  paid,  which  was  therefore  of  no  value  to  th#  9ll9fe- 
nees.  In  the  present  case>  hpweye^4>e  biUa  were  owf ij|ip^> 
ing,  and  the  aa^^ptops  }^(wg  fjebtprs  pprthe  \miim(ftitmmf 
hound  to.pay  ^hem^  9$  being  .^  <j|i«pmtiop  Qk^1km^hfffi^ 
j3ipt*s  property  subse^emb  jto  his  IwiknifWDF-  ^HftWU 
^e  valuable  to  the  f^signees^,  m\»  *afpe  ^^efcro  .emiilid 
to  recover  them  v^  tlM#ac(ipff*     I^  ,Qtbfr.$ietion  ^amVl^ 
qiaintained  by  t|;«^m.  ^If^Uiecaseiif  K^sOkw  v.iSe^ 
it  has  been  h^ld>  tl^t  4f  ^  WPif  ii^:haa.<Bwidi  ia*«llsB 
l^aqds  .^Iq^ing, t9  .^  PR^^  whQ  thaa  ^o^nunitttid^  aa^«t 
of  benl;ruptcx»!^^<K^Ft  a^flniwn'%:thal^<iadjer  witl|e^ 
knowing  9f^u9)i,act  gf^l^^Pl^WtiT^  Jbe  may  effJf abose 
inn4s9  when  jjUe  biU  b^f^imefftjdiie^  t» jihe  dii^Mrgfttaf 
his  own  acpept^ance^  th|(?ngh  ^  oonwMfrionffiayhaveiiwiil 
in  the  ifi^  tiin^9Qidlin^<be.{!irpCicted0^^ 
the  a^gjtf^  inay  9fterw?#i  i?aabr^  ^ka  him  iw«tblie 
|bnd|s^r^[^ri  Chief  juiti^  (S»ft^i..  .That  ia.proigMgi 
'  bjr  die  statute  of, Jnwi^.tlie  fifSt-^hAridditoe  x^afif\fgf^ 


(a)  ir-i^iltt,      ai7r>JK.7ti, 


IN  TBB  wrm-nmwrn  rmt%  ow  oeo.  hi.  fgt 

it  IgBOitat.    tfihe  debtdr  of  a  bankrupt  Mgage  to  pay,         1 81 7. 
Mka  ih '  htt  thtf  Mhe  'klfedt  is  if  he  hii 'actually  paid.       wTl!I^ 
tffliilAtf  "iiiay"ihake*a  payment  to  a  baiikrupt,  of  any  9. 

fiH^f  IdSf  caA  balirM^,  if  lie  be  not  airare  of  the  bank-  ^***' 
fltqptcy.  S09  if  the  bankrupt  draw  a  cheque  cfn  his  banker^ 
^i#iio^W!gAbraiit'<>f  the  bankruptcy,  the  banker  may  pay 
Mfcin  *cllei|W*j'*^A  person,  'before  he  become  bankrupt, 
itef  dispose  of  erery  species  of  properly  which  may  be 
VhMf'tohkn  from  tfiird  persons.  If  this  action  be  not 
ttiteiainable^  the  bankrupt  Ailght  have  drawn  on  his 
9MkoH  for  an  debts  due  to  liim  after  his  bankruptcy, 
iWniiiaA  payments  would  have  been  protected  by  the  sta- 
^k.  That,  however^  is  impossible.  It  would  be  repug- 
'mtitfe  t&e  btakrttpt  laws.  Iii  3fdititw  v.  Shervfell^  the 
^IteAt  ^KfiA  contracted,'  and  the  payment  made  after  the  bank- 
kpKf  »*>fa>^t^<»>  The  bills  in  this  case  were  of  value,  be- 
^H«t4h€y*frere  a  valid  assignment  of  propihty;  The  ac- 
tiyifcuftlife  no  d^ffenee  agiinst  a  ^bsequent  holder;  and, 
tliinrfAe,  -IIMt  c^i^  be  calfetlte  to  ^f  the  assign^ 
ffi^Wllom^tie^ri^  »MtfaMe  'Tbe^  of  the  bankrupt's 
irtlllli  ^  ^ffirikrtdled^  as  tft^s^  Mb'  fi)rtn'^  part  of  his 
«plllB|Mvtyr '  Vnmv  ftlf-  atilffVlMs  couU  defend  an  ac* 
^akm  taiMi||hf£4gaiMt  fk^mj  by  H'subk^qtfent  holder, 
»bMiJ«l#'iwoi«^irabl«f  by  tM  astigneAes^  the  bai^ 

TMi«]|ptMd|#e^iK*fh:ognhBed1ir'the  case  ofWUlU 
u^pAmmh  {^i  w%eri»  thef'j^ild  of  dMsion  was,  that 
tiMMiglttir  ha4'no»-right  to 'dbtain  a  bill  from  the  de* 
^iwdlmtfib  oi^KJrfriM  tb  thephintiff,  who  claimed  by^ 
ijadbiilianilnirniiiriiuinf  Tnimilir  timlrmrt ;  but  the  court 
4U  not  dwnrfliine  thAt'tt  stibs^^uent  indorsee  for  a  vi* 

'conuderaition  codld  nottlaim.    So,' in  Ardmyr. 

^f  it  Wis  held;  that  if  a  man  accept  a  bill  for  tht 
I'Of'a  fttAetf  who  has  committed  a  secret 


•^  l^)-trti4i9. 


;W'^sii       ^'^^^  dieitmifav>  ifMofseeriMLvhafl^  it^linBl  ir1iwn>ifp» 
9.  tjie  bill '  agMst  tb«  acceptw^  adtirilhi^niliagi  a^WQI^ 

^^'^'        misfion  of .bsuiknipt  sbaU  lumritaMd  igaimMwk  UwUk 
b^QEe  the  faiil  became ^ue..  la<  Ak(kmh,tkmff!09it^iAm 
dtfen^nt  Jnd  na  right  tQ.nettin  the  UU^  vUchii^eri|cpt 
;EK:n'the  property  of  the  afngneetir-T^Nodltare^liMiAwbiO 
ect  of  .bankmpcc7»  can  make  «  pajiiM&tsgMdi)  J^'*''^ 
therefore,  such  payment  be  protected  k/fjt^itMMi  lb 
Amy  he  recoftiead  by  the  astigoees.  t  HbfdefendanfelM^ 
a  knowledge^t)f  •  the  ifisolvency>  btt  -iiot  of  ^e.  wskUBt 
Wkroptcy . .  [Lbrd  Chief  Justice  Giikk*^9tt\mm:  biBl 
J)eiiig  bver^ueJa^reycrthaiDthiAfe^ettfaiitHOfttbyj^ 
was  brought.   TheyfWewmitiathehatidi^aiMtiMii^ 
^o»  batiemftined  in  the  peesessieaofthftdoGui^tot-Ji  4to 
jof  th^  biib'iHrae  HOC  orver^dne  at  the  timgtfherfaeAaittfiti 
4:onimeoced,/aBd  wmlitiBnrtblteio£:v^\ner.io^^  mrfgnei^i 
If  ^he  defenckt^  wlol<far^of  .dies^ibitt^  hailnMiiidb; 
money  ito'4feew  freipgthe  aitfgqpeari^^eiirctjktiffaeiiiibii. 
to  th#  m»Bgpi^!^40»'inQ(afpii^ 
he  woukLbavi|iMccive44he(di^teftti  thttni»hiiligeiiijit> 
of  the  banln^cy^nfllB^^dbereiiMe^ciB^e  4Ujp9ttm^ 
.which  could  bo4m^;ht  %dth«;iiMi|iiiaB|qosqtfaftilMir 
werv  ioilerMd^7»x|li^<hi^iiBrap|«to        Mriidirilyiidir/ 
was  a  ioM  >ft4illUiBii<UidbcMl4  jfnlTt  :teeQfte^q0lh«b 
the  a^€ifftqi«p:>  'Bit  bnbnip^  hao^idgdnede  •rmnrfyuift 
his  p^^ipoft^^iMtf  biys9»mftec«1j»t.*tii|^hniqo^ 
to  the  ^MManl^o#hotIwaic^pprierfra&idkdAdih^^ 
soch  trikMeris  fm>pi9t0fMibi^tiim^U(^ 
catitherefo#e^U(^i4co«!9ifdiiiidtiebeliDB  hf  Jn  iwiflptMM 
ixird  Chief  JkuMOt^n.  ( |<sbriUe«te  fiij  "iimti>| 
to  ilnriirr  iliiinpnhfljiiiniffrh  lir  rfifii^AiiMijimwIliiK  J 
directed  ^<4iQn!Mit  if  WM^H^ey^^fOaiatfapiBM 
.on  facts,  which  havt^noDllfcaa(;ttemiQn^  this  day  by  my 
brother  Bat.    He  h^s  stated  generaOyt  that  an  order 


Laivc. 


IN  THE  FfffTT-f  BTEirrH  YEAR  OP  OBO.  lit.  963^ 

tijtei  so.  autbMitjr  ibrienfinwig  the  «fwjpBaitu>f cwsfc      WaTk  a 

flMra  iissteoaasrfljbiBknipcoy  eocninittiUi  such:  oider, 
tMU4ilPe^gorilr^>"Mi0«t  knowlodne  of.  the  act  of  baiifc«i 
mpt«^>;'Sidlkeltfn  h^ftJnkl^  tht(  if  there  /were  imu 
;;lfte'i&Kgtfioi^:i»oiikl  be  binding.     If  m\ 
;  dtonsa'  bit  on  hts^JMmker,  vfao  was  ignonmt; 
df  IdMketdmpk^  «iid  he  accepu  such  billy  the  banker* 
^bidM)'ti»<bbmdfctti  pa^^^'aod .WoaU  be  protected  faf 
thatisiatota^  a  i£/he  had  fcfinrilf  foid  thetnoney.    But . 
liflt<iriii<  tte  j|roiiiid#f  m7]<kc»jbii«  lido  not  tfauiir.that 
j<iy  llauyiiiiCwiM  III  isi^  jf  thiMictMn  hftgotanainrain^blis, 
Mftf^bodker  Arilxhas  nidt  dMea-baviDrupt,  before  hb^ 
iMfihiplsyvmsjfucttli^'hii  propectT-imbe  clittnbQte«ty.as 
befleMefMthiusncit:tbeease..5'  if  h0;gn»bil]ieo>perr 
•uneoihtt*  fldijr'ilouibrtlteib^iniiMne  nqrebe^daavn^ 
tetflw  gM  aM<ililki>i^pkiysQBbr«*«aDvgh6net     Juore. 
litfiliilrffcIifc*iet^»lopei|)»aat  sla^xte^iwoVrardvbidci^ 
l9udaeM|M»d9iI£chdanfc]|qt4ifcim 
ji<pm|fiwt^dMlf  flcniaAf  i£Mdfa4feaiaFei7jaElit«:ij(39Mi' 
i|iiaiintffhi  tlfis>eafeidi^i«Ain^hnUiefai9M^  iiaee  i . 
jrfMisMbpnippnyiipiriiadtb^  iil?|BM*aNi  ttcMifbrtff 
tHrinrtlbfbilMi  <«fataippf8n%ib^<ifa^cfetMMtei  that, 
tlwmifcikhini^haifhig  ^MdbddOnUtfdivMI^M^ 
gkwjafaiBl^e  9herib^#ii  cneiikB^  eiia^  conpej^iliihe 
I^rtijiii|*i<rfi1hiiiiiiiii[  ■■  in  iliiiMit  hf^Aifl^tfB)^  <Mtar 

^  t|dtl  ibt9|HnQM»  4n:%dka^^  the. 
tioDiiaAl^^sMbf^^ot 
y^tilmn  lyiitf  ^toUWeji  it  esgl0hntftiM«ii(ecQi^ed 
Ei^:aTht3di)WllMl|p|ii|e%>r%  or 
hMiM:;iNrpp«Pty  in 
tlMeU^LUad  Ihe  bilkke»coedtithft;de<Md9fH::WOttld 


S8S  OMiftm  ff'MMwr 

1817.         bave  a  right  to  receive  the  money;  but  if  bad,  and  the 
^^IT''^  defendant  had  played  them  off  to  an  innocent  indorsee^ 

V.  then  an  action  would  lie  agiainst  the  defendant^  but  in 

Laiito.         jj^  ^^^  ^jj  jjjj  action  of  tfover  be  suppoifted. 

Mr.  Justice  Dallas. — ^I  entertain  no  doubt  on  tha 
questioner— The  point  on  which  it  rests  is^  ii»  whp^  tjbf 
property  of  these  bills  was  vested.  If  it  were  not  in  i^. 
bankrupt,  the  assignees  clearly  are  not  entitled  to  main* 
tain  an  action  of  trover.  The  bills  were  merely  stgonNri 
paper,  which  the  bankrupt  neVer  possessed,  and  wliicb 
could  not  therefore  pass  to  the  assignees.  .    ^ 

Mr.  Justice  Park. — I  entirely  a|;ree  that  these  bfUi. 
cannot  be  the  property  of  the  assignees^  as  tJn/^  wtfCf 
never  either  in  their  or  in  the  bankrupt's  possemon* 

Mr.  Justice  Burrouqh.^^A  debt,  n^aV  puato  {bi 
assignees  of  a  bankrupt  by  alignment.  -These,  bills  W^ 
never  in  the  possesaop  pf  t^e  tj^tmiipt.  and  thore^m 
could  not  pass.  Though  &,  chattel  may  pasS|^  as  a  (i^^ 
still  these  bill^were  merely  stamped  pape^^s  suftd.thm* 
fore  the  direction  of  the  liOr^  Ciiief  Justice  was  perfe^ 
correct. 

Rile  refused '(#)■'; 


A-     ,7.ajr' 


(0)  Since  thb  rale  ms  tffwd.  the  a^ligpee^  bioei^t  m  Mte 
agtmit  the  defeodaoi  ibi ifiotteiriiadMDteeived,  vwUdTJEw 


'A'      •    '     :■■■       x\     --^i 


Ill  THt  nmmMmmum  ybab  orobo.  hi.  987 


f/'f  .■ 

;  »    : "  ■ 


I'OVSSAINT  V.HaRTOP.  r^"*^i! 

,,fi^  June  10th. 

At  dUf  (rial  of  this  catise  before  Lord  Chief  Justice  Where  a  verdict 
(^/,  at  the  sittings  at  Guimall  after  the  last  Trinity  pWiS^^'^y'J^^^ 

terih»  a  verdict  for  the  plaintiff,  for  <£ ISO  damaffes,  was  *f"*»  subject  to 

jbti'it  1^.  t_  JB     r  r.  the  award  of  an 

tuen  by  consent,  subject  to  the  award  of  an  arbitratory  arbitrator,  luch 

to  mibm  it  was  referred  to  inquire  into  and  ascertain  J^^Jlj^^Tl?* 

whether  there  was  any  petitioning  creditor's  debt>  with  order  of  nm 

liberty  for  such  arbitrator  to  enlarge  the  time  as  he  drr^dam  dUd 

sKoiild'fhink,  fit.— The  defendant  died  on  the  25th  of  after  the  verdict, 

Ampuif  181 69  and  the  arbitrator  made  his  award  on  the  award,  and  the 

9&  otDieemiir  following,  by  which  he  found  that  there  J^hj^[f,*^!V 

was  a  good  petitioning  creditor's  debt,  and  ordered  the  hit  award/order- 

▼CTilict  to  be  entered  for  the  defendant.    This  award  b?enteSfor*^ 

wsis  afterwards  made  a  rule  of  coiut.  thedefendantw— 

;»lr-Scrjt.  A/fin  the  course  of  the  last  ffiAir^  term  ha<]f  SllliSS^ 

obtained  a  rule  nisi  to  set  aside  this  award,  on  the  ground  **  ^^J^t!^  ^^ 

that  die  arbitrator's  authority  was  determined  by  the  was  a  revocatkm 

death  of  the  defendant,  before  the  award  was  made.  ao|^?|?'^'*^'* 

He  also  raised  another  objection,  that  under  the  terms  of 

min^Mui,  the  arbitrator  was  not  empowered  to  award 

a  veidict  for  the  defendant,  which  objection  the  court 

over-nded 

Mr.  Seijt.  Lefu^  in  the  last  term,  shewed  cause  against 

the  rule.    He  observed  that  the  only  question  was^  whe* 

tber  the  death  of  the  defendant  in  this  stage  of  the 

proceedings  put  an  end  to  the  suit ;  and  suggested,  that 

the  court  of  Km^t  Bench^  in  the  case  ot Bower  v.  Taylor  (a), 

lo)  B.  T.  US  G.  S.    Sec  thb  ease  referred  to  io  Caldwell  on 
Arbitntion,  p.  80. 


28S  OASM  in  TBIMITt  ffUMf 

18I7,         took  a  disdnctxm  between  a  reference  where  the  mb^ 
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WM  merely  tbe  act  of  tbe  perdet,  and  wliere.a 
verdict  was  uken  subject  to  the  award  of  an  ariiitrator, 
such  reference  beipg  ^pAorised  by  pn  pider  of  miiiprms^ 
subsequently  made  a  rule  of  coort,  and  they  hdd  that 
where  a  party  had  died  after  a  fcnlictf  but  before  any 
award  was  made^  and  the  arbitrator  prpceeded  to  qofke 
his  awards  confirming  the  verdict  with  lull  notice  of  the 
death  of  the  ptftyt  yet  that  the  award  had  relatioii  back 
to  the  time  of  the  veidicti  and  was  valid.  |f  this  award 
shottU  be  set  asides  the  defendant  would  ^lose  die  bipefit 
given  him  by  die  Stat.  17  Csr.fli.^.8(e)«F-In  diftcaeeof 
Lm  V.  Ungard  (h)  it  was  held,  that  where  a  ffa^  was 
txkta  fn/irmSf  at  the  trial,  for  a  certafai  svPf  fid||iCt  to 
the  award  of  an  arbitrator,  the  sum  afterwania  fwaidad 
was  to  be  taken,  as  if  it  had  been  orfitoelly  ibviid  ^the 
jury,  and  the  phindff  was  entitled  to  enaar«pjnd|jwent 
for  the  amount,  widiout  flrst  apptj^^i  to  dM  ceiyC  fer 
leate  so  to  do.  The  award  of  the  aiMtii^or  b  asede  in 
'  substitudon  of  the  verdict  of  the  jury,  pnd  gives  the  psr- 
ties  the  benefit  of  the  17th  of  Cgr.  S|  pnd  the  deftodant 
having  died,  pending  the  award*  the  Jndigment  mtf  be 
entered,  nirivr  fr§  tmm.  The  coert  wBl  therefero  tfAx 
that  thb  award  rtkn  to  die  time  trhill  the  fMnftct 
was  taken  by  the  juryw— The  venttet  of  Cht  |urf  la  ilpt 
sufficient  to  entkle  die  plaiotMr  to  enfar  vp  jui^mnr,. 
The  award  of  die  arbitrator  oonid  alosm  epaUe  hfaa  to 
do  so.  In  the  case  of  Pmt  w.  irW(^  a  fmf#Qt  was 
taken  for  the  {ddoidfl;  wUch  A»lfU»aliir  awarded  |e 
stand* 

s)  By  which  it  it  enacted,  «Thst  die  teh  ef  either  psrtr. 
stwcen  the  veidict '  and-  dw  jiiiliiiBi  1,  dnil  MS  hsamlbr  or 


*  alleged  for  error;  to  st  such  j[tidgRiebt  be  «ntien4 

*  temu  after  iiieh  Verdict.* 

Q))  1  E.  R.  401.-«— (e)  I  JforM.  3601 


Mr.  Sefjt.  P^J/j^if  support  <^  tj^e^rule,  insisted  t|ial  i^f, 

the  arbitrator  ha'^^^app^i^cjd^a  new  verdict^  after  the     Tptr^iirr 

tieaU\  . p f  til e  tl  c^f pni6J|rit. ■  FWcfi  JW^  ^  ^  nvoc^uoa  of  Im    -  r  *  *  ^^  •  • 

|ftc|ywe^-:rTi^J>^rtyi  ifj  ibis  taus^^ceks  to  set  aside 
Xh§  f^vi^ct  of  Eh€:j.^Jy>^foumi  for  the  plaintiffi  after  the 
ci^y;^0^  thjj  ^jgnd^t^,^^  of  Cur.  L^  enacts, 

*th^  tbe^cjlf^tj^^Qf^je^^^ei|  paj-tj^|.a^  verdict,  and  before 
jo(^i^ent|.4<g^S,^i.B''ev^t_sjyich  judgment  from  beJDg 

P^W^iVfel^f  !^^^^^^  arbitrator  has 

co;^l«f^Jy^fhaffg^4  th{  i^^t^ifl,  JT^^p^^^.b^^.tha^iiry^ 

*b*Wl9SiiWPJiff^feH^\«^^  ^^  arbitrator 

%ya  !itftf?^4lMo/i8'*.i^  fff?4i*%  p/  the  jurjf  bus  de- 
ci^jflj^t^^,^  (^CjjjgliU  qt  ^ht  panics  were  to  be 
detf^Qj^^^jp^fr^gj^^^Th^  statute,  therefore,  caqngt 
o»fThit  i^ifk#h^itii]p  niriifc  f nriiniiiii  atfv  bs.  made-ahso- 

i»N^ilitof\ito  «}fb9f«aKtifl V4i(|iif  court  having 
JwMii«?»lf|WWWl  Iff  %rt#**^  *ath,of  one  of 

cation  of  the  airbitrator's  authority  j — ^it  is  necessarj  ^t 
we  should  communicate  with  that  court,  before  we  give 
^ofir  opiniMid--Jhere  are  .4ifficulties  attending  thf^  c^e, 
«(Udit8ii»teS3qr|»>gotin!tr«  ^J  caoaet  but  coatider, 
that  the  dieach  of  one  of  the  parfiesj  at  any  time  be- 
fyre  wdL  award  rnade^  is  a  revocation  of  the  arbitrator's 
VOL.  I.  u 
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authority ;  but  as  this  decision  in  the  court  of  Kings  BeneB 
has  been  mentionedi  I  think,  this  point  deserves  further 
consideration. 

On  this  dzfj  hisr  Lofdlship  delivered  the  following 
judgment  of  the  court. 

This  was  a  question,  whether  on  a  verdict  given  at 
nisipriuSf  subject  to  the  award  of  an  arbitrator,  the  death 
of  one  of  the  parties,  before  the  award  made,  revoked 
the  arbitrator's  authority.  In  the  case  of  Potts  v.  Ward 
this  court  decided  that  it  did.  It  has  been  insisted  that 
it  has  been  subsequently  determined  otherwise  in  the 
court  of  Kings  Bench \  but  no  case  has  been  found*  to 
warrant  such-  an  inference.  We,  therefore,  think  that 
the  decision  of  this  court  is  correct ;  and  that  this  case  is 
governed  by  the  judgment  given  in  that  of  Puts  v.  Ward, 


Per  curiam. 


Rule  absolute. 


Wednesday, 
Junt  11th. 

A  game-keeper 
is  not  empowered 
to  seize  game,  in 
the  possession  of 
an  unqualified 
person,  under  a 
general  direction 
given  him  by  the 
lord  of  a  manor, 
although  such 
seizure  were  made 
within  the  manor. 


Bird  v.  Dale. 

This  was  an  action  of  trespass^  brought  against  the  de- 
fimdant,  for  seizing  and  carrying  away  three  dead  hares, 
and  the  baskets  in  which  they  were  contained. — ^The  de- 
fendant pleaded.  Firsts  the  general  issue,  of  not  guilty : 
Secondly i  as  to  the  seizing,  caking,  and  carrying  away  the 
hares ; — that  the  Rev.  Peter  Beauvrir  was  lord  of  the 
manor  of  Downham^  in  Essex,  and  that  they  were  found  in 
the  possession  and  custody  of  one  yamerBritton,  within  the 


Dale.' 


IM  THB  nFTT-SEVENTH  YEAR  OF  GfiO.  III.  ^  39^ 

^d  manoTy  who  was  then  the  senrant  of  the  plaintiff;  that  1817. 

neither  the  plaintiff  nor"  Brition  were  duly  qualified  to  IriU  ^^^ . 
game ;  and  that  Britton  having  the  hares  in  his  custody  ^  o. 
and  possession  within  the  manor,  the  defendant,  as  the  ser- 
vant of  the  said  Peter  Beauvoir^  as  lord  of  the  manor,  and' 
by  his  conmiahd,  took  away  the  hares  from  Britton^  (he 
being  a  person  not  qualified  to  kill  gxaiey  or  have  it  in- 
his'  possesion),  for  the  use  of  Peter  Beauvoir^  as  lord  of 
the  manor,  and  delivered  the  same  to  fr/iirv^r,  which  he 
was  lawfully  authorised  to  do;  and  traversed. the  seizing 
and  caning  away  the  hares  out  of  the  manor: — Thirdly^ 
as  to  the  seizing,  taking,  and  carrying  away  the  baskets ; 
that  the  defendant,  as  the  servant  of  Peter  Beauvoir^  by 
his  command,  and  for  his  use,  took  away  the  hares 
homBriUon;  and  because  the  hares  were  so  enclosed^ 
£»tenedj  and  sewed  up  in  the  baskets,  and  could  not  be 
taken  out,  without  opening  the  same  for  that  purpose, 
he  necessarily  took  the  baskets,  for  the  purpose  of  tak- 
ing out  the  hares,  so  enclosed  therein,  and  detsuned  the 
baskets  for  a  short  time  ;-^that  he  opened  the  baskets, 
doing  them  no  damage^  took  out  the  hares  for  the  use 
of  Beauvwr^  and  delivered  them  to  him,  and  ajFterwards 
restored  the  baskets  to  the  plaintiff: — Fourthly,  as  to  the 
seizing,  taking,  and  carrying  away  the  hares  in  the  baskets  y 
that  the  hares  were  packed,  enclosed,  and  sewed  up  in 
the  baskets,  which,  together  with  the  hare»  contained  in 
them,  were  intended  to  be  carried  to  certain  persons  to 
whom  they  were  directed ;  and  which  baskets,  containing 
the  hares,  so  packed  and  directed,  were  found  in  the  pos- 
session and  custody  of  Britton,  within  the  manor,  he  being 
the  carrier  of  the  same,  and  not  qualified  to  kill  game. — 
The  platntiff  replied,  that  the  defendant  committed  tlie 
trespass  of  lus  own  wrong,  and  not*as  the  servant,  or  by  - 
the  command  of  Beatnmr,  upon  which  issue  was  joined. — 
The  cause  was  tried  at  the  last  assizes  at  Chelmiford,  be- 

U2 
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QgQ  CASE9  IN  T&IjnTT  TBtofy 

J31/.  tore  Mr.  Setjt.  Baumjuei.  The  only  point  in  issue  waf, 
whether  the  defendant  had  made  the  seizure^  by  the 
eommand  or  authority  of  hb  master.— 'The  plaintiff' hav* 
ing  proved  the  seizing  and  takmg  the  hares  and  baskets 
by  the  defendant^  it  was  submitted^  by  his  counsel^  that 
a  game-keeperi  in  point  of  law,  had  no  right  or  poWer» 
under  any  authority  which  could  be  given  him^  by  the 
lord  of  a  manor^  to  seize  game,  or  engines  lor  the  de- 
struction thereof,  unless  in  the  lord^s  presence.  Thecoun- 
sel  for  the  defendant  stated,  that  he  should  be  enabled 
to  prove,  that  Mr.  Brauvoir  had  given  a  general  autho- 
rity to  the  defendant,  as  his  game^keeper,  who  was  duly 
qualified,  by  deputation,  to  watch  the  conduct  of  the  phun- 
tiffy  and  to  use  every  necessary  means  for  the  preserva- 
tion of  the  game,  within  his  manor ; — ^but  the  learned 
seijeant  held,  that  the  mere  proof  of  a  general  authority 
from  the  lord  to  seize  game  was  insufficient ;  inasmuch 
as  the  defendant  had  pleaded  a  special  justification,  that 
he  had  been  ordered  to  seize  these  identical  hares ;  and  it 
was  therefore  necessary  for  him  to  have  shewn  that  he 
had  either  a  specific  authority,  or  an  express  command 
from  Mr.  Beauvoir,  for  this  particular  purpose. — ^The 
jury,  therefore,  under  his  direction,  found  a  verdict  for 
the  plaintiff,  damages  10/. :  Sd. 

Mr.  Seijt.  Onslow,  in  the  course  of  the  last  term,  ob* 
t^ed  a  rule  nisi,  that  this  verdict  should  be  set  aside, 
and  a  new  trial  granted. 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  and 
observed,  that  the  only  question  was,  whether  a  lord  of 
a  manor  could^  by  a  general  command,  authcmze  his 
game-keeper  to  seize  game  from  unqualified  persons. — 
He  submitted,  that  he  could  not,  for  the  two  foUowing 
reasons  i^rsi,  that  the  lord  of  a  manor  had  no  such  power; 
andy  second/y,i{he  had,  that  the  defendant,  in  this  case,  had 
not  properly  exercised  it.    That  part  of  the  4th  section  of 
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the  ^tatnte  5  Anne^  c.  14  {a)f  whkh  authorises  justices  of  iH\7^ 
peace,  or  the  lords  or  ladies  of  manors^  to  take  away  game 
£roin  higlers^  or  persons  not  qualified,  as  well  as  their  dogs 
and  nets,  is  intended  to  be  confined  sdely  to  themselves.  Dale, 
and  such  authority  cannot  be  delegated  to  their  game- 
keepers* The  power  granted  to  game-keepers  to  kill  game 
is  g^ven  in  the  latter  part  of  that  section  (i%  as  well  as  a 
penalty  inflicted  on  ^uch  game-keepet  for  selling  game, 
when  killed,  without  the  consent  of  the  lord  of  the 
manor* — Th^  statute  has  therefore  two  objects  in  viewi 
the  one  to  empower  lords  of  manors  to  take  away  game 
spad  nets  from  unqualified  persons,  and  then  points  out 
what  persons  they  are  authorised  to  delegate,  as  game* 
keepers,  who  are  merely  empowered  to  kill  game  on 
their  manors,  and  for  their  use. — ^By  the  22d  and  2dd 


(<)  By  whieh  jt  is  enacted,  *'  That  it  shall  and  may  be  lawful 
to  and  for  any  of  her  majesty's  jotticet  of  the  peace,  in  their  respec- 
lire  cooDtics,  vidio^,  cities,  towns  corporate,  or  liberty*  and  the 
lords  and  ladies  of  his,  her,  their,  or  any  of  their  respecuve  manors 
Willun  the  said  manor,  to  uke  away  m  have,  pheasant,  partridge, 
jBOor-hsnth-game,  or  groote,  or  any  omer  game,  from  any  hlgkr, 
:ohapmaD,  inn-keeper,  victaaller,  or  carrier,  or  any  other  pnson  or 
-penms  not  qnalined  to  kill  the  same,  and  shall  be  fband  in  their 
<iMlody  or  possession  f  and  likewise  to  take  away  such  dogs,  nets, 
or  ^Mlier  ei^pnes,  which  shall  be  in  the  custody  or  power  of  any 
peiaim  or  petions  (not  qualified  by  the  laws  lo  keep  the  same)  lo 
thiir  own  proper  use,  without  being  aoooontable  to  any  person  or 
jptiiMia  ibr  the  same." 

<^  **  And  that  it  shall  and  may  be  lawful  for  any  lord  or  lady 
of  ins  or  her  respectire  lordship  or  manor,  by  writing  iMider 
liie  or  htr  hand  and  seal,  to  estvpower  his  or  her  g^me-keeper  or 
SpsM^-lMpeiB,  noon  hb  or  her  own  lordship  or  manor,  lo  kill  hafe, 
pbmmut,  panridffe,  or  any  other  gpme,  whataoerer;  hot  if  snoh 
.gnM-toeper  shall,  under  oolor  or  pietenoe  of  the  said  power  or 
aothority  to  kill,  or  take  the  same  for  the  use  of  such  lord  or  lady, 
and  aAsrwanls  sell  and  dispose  thereof  to  any  person  or  persons  What- 
eoever,  withont  the  consent  or  knowledne  of  the  lord  or  lady  of  sodi 
jnanor  or  manors,  that  hath  given  such  power  or  authority,  and 
jshill  be  thereof  convicted,  npon  the  complaint  of  such  lord  or  My 
af  any  manor,  and  npon  tbt  oath  of  one  or  more  credible  witnesses, 
before  mny  cme  or  more  of  her  miyesty's  justiees  of  the  peace,  upon 
•oilieonvietion^  such  gamei>keeper  shall  lie  oommitted  to  the  hosue 
^af  ewtiHUun,  for  the  space  of  three  months,  and  there  kept  lo  hard 
laboor.** 
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I817.  "Car.  2,  r.  25,  5.  1.  (a),  game- keepers  are    empowered 
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merely  to  seize  engines  for  the  destruction  of  game,  but 
V,  not  the  game  itself,  ahhough  dead. — ^Lords  of  .manorSf 

Dale.  therefore,  are  not  authorised,  by  either  of  these  statutes, 
to  empower  their  game-keepers  to  seize  game. — Secondljf 
even  supposing  they  were,  the  defendant,  in  this  case, 
has  not  duly  exercised  this  power.  He  adduced  no  evi 
dence  to  shew  that  Mr.  Beauvoir  had  authorised  him 
to  seize  the  hares  in  question,  either  by  written  or  parol 
orders.  If  the  lord  of  the  manor  be  legally  authorisedi 
and  the  defendant  has  seized  this  game,  without  his 
specific  authority,  it  cannot,  for  a  moment,  be  contended, 
that  he  was  warranted  in  such  seizure;  although  the 
person  from  whom  he  took  it  were  unqualified. 

Mr.  Serjt.  Ons/ow  and  Mr.  Serjt.  Pr//,  in  support  of  the 
rule,  remarked  that  the  only  point  in  issue  was,  whether 
the  defendant,  under  the  general  authority  of  Mr.  Beau- 


id)  By  which  it  is  enacted,  *'  That  all  lords  of  manors,  or  other 

.  royalties  (not  under  the  degree  of  an  esquire)  may  from  thenceforth, 
by  writing  under  their  hands  and  seals,  authorise  one  or  more  game- 
keeper or  game- keepers,  within  their  respective  manors  or  royalties, 
who  being  thereunto  so  authorised,  may  t»ke  and  seize  an  such 
guns,  bows,  grey- hounds,  setting-doss,  lurchers,  or  other  dogs,  to 
kill  hares,  or  conies ;  ferrets,  tramels,  low-bells,  hays,  or  other 
nets ;  hare-pipes,  snares,  or  other  engines,  for  the  taking  aod  killing 
of  conies,  hares,  pheasants,  partridges,  or  other  game,  as  within  the 
precincts  of  such  respective  manors  shall  be  used  by  any  person  or 
persons,  who  by  this  act  are  prohibited  to  keep  or  use  the  same. 
And,  moreover,  that  the  said  game-keeper  or  game-keepers,  or  any 

.other  person  or  {)ersons,  being  thereunto  authorised  by  warrant, 
under  the  hand  and  seal  of  any  justice  of  the  peace  of  the  same 
county,  division,  or  place,  may,  in  the  day-time,  search  the  houses, 

.ont^houses,  or  other  places,  of  any  such  person  or  persons,  1:^  this 
act  prohibited  to  keep  or  use  the  siune,  as  upon  good  ground  shall  be 
suspected  to  have  or  Keep  in  his  or  tjieir  custody,  any  guns,  bows, 
grey-hound,  setting-doos,  ferrets,  conje-dogs,  or  other  dogs,  to  de- 
stroy hares,  or  conies,  hays,  tramels,  or  other  nets  ;  lo.w-bels,  hare- 

,  pipes,  snares,  or  other  enstnes  aforesaid ;  and  the  same,  and.  eveiy 
or  any  of  them,  to  seize,  detain,  and  keep,  to  and  for  the  use  of  the 
lord  of  the  manor»  or  royalty  where  the  same  shall  be  so  found  or 
taken,  or  otherwise  to  cut  in  pieces  or  destroy,  osthingpbj  this  act 
prohibited  to  be  kept  by  persons  of  tbeir  dejg;ree.*' 
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^wiTt.could  justify  the  seizure,  as  his  game-keeper;  and  I8I7. 

contended  that  as  lords  of  manors  were  authorised  by  th.e  Bhld 

Stat,  of  Car.  2,  to  empower  game-keepera  to  seize  guns  and  ». 

other  instruments,  used  for  the  destruction  of  game,  that  a 
general  direction  from  such  lords  to  their  game-keepers 
for  the  seizure  of  game,  was  sufficient,  without  a  specific 
order.  This  question,  however,  depends  on  the  statute  of 
jJ/ffUy  by  which  lords  and  ladies  of  manors  are  empowered 
to  seize  game  in  the  possession  of  unqualified  persons.  This 
statute  wiU  be  wholly  ineffective,  if  their  game-keepers 
be  not  entitled  to  make  such  seizure  of  game. — It  has 
been  insisted,  that  a  seizure,  by  a  game-keeper,  can  only 
be  made  in  the  presence  of  a  lord  of  a  manor,  unless  he 
give  a  specific  direction  to  his  game-keeper  for  that  pur- 
pose. This  is  not  a  mere  naked  power,  given  to  a  game* 
ll^epet;  the  statute. of  Charles  has  empowered  game« 
l^eepers  to  seize  guns  from,  unqualified  persons,  by  a 
specific  authority  in  writing  from  the  lords.  It  must  be 
infeired,  by  the  statute  of  Anne^  that  they  are  empowered 
to  .seize  game,  under  a  general  order.  The  legislature, 
^  the  latter  statute,  could  not  have  contemplated  that 
the  personal  exercise  of  the  lords  and  ladies  must  be  re- 
Stprted  to.  It  is  nugatory  to  suppose,  that  they  must  be 
^esent,  at  such  hours  as  poachers  are  generally  in  the 
balnt  of  taking  game.  A  game-keeper,  therefore,  having 
a4;enflral  direction  from  his  lord  for. the  seizure  of  game, 
(^ines  .within  the*  meaning  of  the  statute  of  Anne.  It 
slKMcdd  have  been  submitted  to  the  jury,  whether  such 
general  authority  were  sufficient.  The  statute  of  Anne 
should  have  a  liberal  construction,  considering  the  nature 
of -the  ofience  prohibited,  and  the  property  protected 
by  that  statute. 

;  'Lord  Chief  Justice  Gibbs. — ^This  was  an  action  of 
tjpespass^  brought  against  the  defendant,  for.seizmg  three 
dead  .hares^  and  the  baskets  containing  them.    He.  h^ 
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idlf,         pleaded,  ^rjifi  the  general  k^e.-— This  plea  h  endreif 
^p^.         out  of  the  ciise,  as  the  sei^sure  has  been  duly  jmved.    He 
9.  then  pleaded  a  justification,  by  authority  of  the  statute  of 

Palb.  ^  Ahne^  c.  14,  j.  4;  that  he  seized  the  hares  as  the  $ervam, 
and  by  the  command  of  Peter  Beduvoir^  clerk,  who  was 
then  lord  of  the  manor  of  Devmtam,  and  that  the  hares 
being  packed  in  baskets,  he  opened  them>  took  the  hares 
out,  and  returned  the  baskets  to  the  plaintiff. — ^TJie 
issue  joined  is,  whether  the  defendant  did  this  by  the 
command  of  Mr.  Beauvmr.  That,  in  fact,  is  the  ottiy 
pbiht  to  be  considered.  It  tras  uicumbent  on  tfa^  deftod- 
smt  to  have  proved  not  only  that  he  was  the  servant  of 
Mr.  Beauv^ry  and  was  authorised  by  him  to  seize  game} 
but  in  order  to  support  his  justification,  he  should  have, 
proved  such  a  specific  command  of  Mr.  Bemevohs  to  em- 
power him  to  make  this  Seizure,  as  would  be  sufiident 
to  enable  him  to  defend  this  action.  Instead  of  this,  he 
Hts  adduced  no  evidence  to  shew  that  he  had  a  spec^ 
or  particular  order  from  Mr.  Beauvohr  to  vcakit  this 
sdzure.  He  merely  ofiered  to  prove  a  deputation  and 
a  general  direction  from  Mr.  Beauvoir\  what  the  terms 
of  that  general  direction  were,  are  unknown;  but  he  was 
certainly  not  specifically  directed  to  make  the  sdzure 
in  question.  The  words  of  the  statute  of  Arme^  under 
which  alone  any  seizure  can  be  made,  empower  justices 
of  the  peace,  &c.  to  take  away,  &c,  from  persons  imqua- 
lified.  Justices  of  the  peace  may  do  this,  lords  of  manors 
may  do  this.  They  may  seize  game,  dther  by  tl^etti- 
selves  or  others,  whom  they  may  authorise  to  do  acts 
.  ,  which  they  may  direct.  They  are  to  judge  whether  the 
parson  in  whose  custody  game  may  be  found  is  qualffied 
or  not.  When 'they  are  satisfied  that  such  person  is 
unqualifiedi  then  they  may  direct  a  third  person  to  sdze ; 
but  they  cannot  give  such  third  persba  a  general  diMetkm 
to  do  S0|  because  it  deputes  to  such  third  person^  whom 
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die  lord  of  a  manor  may  direct,  that  disonetioiiary  jadg^  IBlf. 
ment  which  the  legislature  directed  to  be  exercised  by 
cfaenuclyes,  viz.  to  ascertain  whether  the  person  from 
whom  the  seizure  is  to  be  made  be  qualified  or  not.  Da  lb. 
The  defendant  adduced  no  evidence  to  shew  that  h^. 
was  specifically  authorized  by  Mr.  Beauvwr  to  seize  thoee 
hares  from  the  person  in  whose  possession  they  were  found* 
The  first  question  to  consider  is»  whether  a  deputation 
vested  thb  authority  in  the  defendant.  By  the  sta- 
tute 82  and  23  Car.  J2.  e.  £5,  /.  1,  a  written  authority  is 
givjen  to  game4:eepers  to  seize  guns  \  but  the  deputation 
under  that  statute  does  not  confer  on  them  the  powrer 
of  seizing  game.  The  statute  olBAmne,  c.  14,  /.  4,  does 
wji  authorise  them  to  seize  game^  but  vests  such  po^er 
in  justices  of  the  peace  and  lords  and  ladies  of  manors. 
The  defendant  was  only  prepared  to  prove  that  he  had 
genend  directions  from  Mr.  Bimofmr  to  seize  game.—* 
He  had  not  even  a  direction  to  sdze  it  from  unqualified 
persons  in  whose  possession  it  niight  be  found ; — such 
order  therefere  is  not  sufficient.  Another  ground  exists, 
that  a  gameJoeeper  is  not  oititled  to  use  his  discretion 
frcMn  what  persons  game  may  be  seized.  The  evidence^ 
ttaereforei  which  has  been  offered  to  be  addoced^  was  in- 
snffident  to  prove  the  fact  which  the  defendant  had  put 
in  issue^  that  he  seized  the  hares  by  the  command  of 
Mr.  Biouveiri  and  as  he  could  not  prove  that  such  com* 
mand  was  specific,  be  was  not  justified  in  making  the 
seizure. 

Mr.  Justice  Dallas.— This  is  si  power  given  by  the 
statute  of  Anne  to  seize  game  from  persons  unqoattfiedy 
which  I  do  not  think  should  receive  a  liberal  constimtioB ; 
butj  on  the  contrary^  should  be  strictly  followed.  The 
Am  question  arises  on  the  4th  section  of  the  14th  of  ^mr, 
whidi  confines  such  power  to  justices  of  the  peace  and 
lords  and  ladi^  of  manors ;— ^in  strictness,  therefiMreytbey 
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181 7.  have  a  mere  personal  authority:  but  it  is  not  necessary  to 

Jp^  go  to  that  length.     Lords  of  manors  cannot  extend  their 

V.  power  beyond  the  necessity  of  the  case. .  It  is  indispensably 

Pale.  necessary  that  orders  should   be  given  by  them  appli- 

cable to  the  identical  persons  from  whom  game  might 
be  seized.  I  shall  confine  my.  opinion  to  this  point; 
and  as  no  specific  order  was  given  by  Mr.  Beauvoir  to 
the  defendant,  I  think  that  the  verdict  given  by  the  jury 
is  correct. 

Mr.  Justice  Paek.  This  power  is.  given  by  statute. — 
By  22  and  23 .  Car,  2,  lords  of  manors  have  power  to 
appoint  game-keepers,  and  may,  by  writing  under  their 
hands  and  seals,  authorise  them  to  seize  dogs ;  but  no 
power  is  given  them ,  by  that  statute,  to  seize  game.  Has 
the  statute  oiAnn<i  therefore,  given  them  such  power?—' 
Certainly  not,  for  by  the  4th  section  of  that  act,  they  are 
merely  empowered  to  kill  game,  and  not  even  to ,  seize 
dogs; — the  lords  and  ladies  of  manors  only  can  seize 
game.  This  being  a  penal  statute,  suppose  it  were  to 
receive  a  liberal  construction^ — any  other  servant,  than  a 
game-keeper,  might  seize  gapie.  A  mere  general  direc- 
tion to  seize  game,  was  ^U  the  proof  on  the  part  of  the 
defendant,,  in  support  of  his  justification.  He  admitted 
that  he  could  not  prove  that  a  specific  authority  was  given 
to  him  to  ^ize  the  hares  ia  question;  and,  therefore, 
having  failed  to  establish  his  statement  on  the  record^  that 
he  acted  as  the  servant  of  Mr.  Beauvoir  and  by  his  com- 
mand, this  rule  must  be  discharged. 

Mr.  Justice  Burbough. — It  is  quitecjear  that  it  Wjis  in- 
cumbent on  the  defendant  to  have  prdyed  his  authority  for 
making  the  seizure,  and  it  was  further  necessary  for  him 
to  have  shewn  that  a  specific  authority  was  given  to  him  for 
tlus. purpose.  Suppose  the  action  were  brought  against 
Mr.  Beaunmr  for  the  improper  conduct  of  the  defendant, 
.   can  it  be  contended  that  the  former  would  be  so  con 
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naected  with  the  defendant  as  to  be  liable  in  an  action  1^17. 

had  been  unlawfully  ^^ 

Rule  discharged.  ^^^^ 


brought  against  him,  if  these  hares  had  been  unlawfully  ^^ 

.seized?  «. 


JLbdwich,  Gent.,  one,  8cc.  v.  Pranonbll.  ,  Friday, 

Jane  I3th. 

-Mr.  Sent.  Pell,  on  a  former  day  in  this  term,  had  ob-  If «  defendant  be 

•^  .  '  irregularly  lerred 

.tained  a  rule  ni/i,  that  the  service  of  the  writ  of  attach-  with  process,  he 

ment  of  priviledge  issued  in  this  cause^  and  the  subsequent  ^fj  •PP  ^  ^°  **' 

proceedings  thereon,  should  be  set  aside  for  irregularity,  ceeding^,  al- 

with  costs.     It  appeared  by  affidavits,  in  support  of  his  {if|-"^y  hLc  el^^^ 

morion,  that  the  defendant  was^  on  the  25th  of  January  tered  an  appear^ 

hst,  served   with  an  attachn>ent  of  priviledge,  in  the  sened  him  with 

county  of  Middlesex ^  which  was  directed  to  the  sheriflf  of  *  "®"5*  ^^^T 

claration  and 
London  \  and  that  on  the  20th  of  May  following,  he  was  given  him  a  rule 

served  with  a  notice  of  declaration.  *^  P^**^' 

Mr.  Serjt.  Vaughan  now  shewed  cause  on  an  affidavit 

of  the  plaintiff's,  which  stated  that  the  defendant  was 

indebted  to  him  for  business,  as  an  attorney,  and  that  he 

issoed  an  attachment  of  priviledge,  directed  to  the  sheriff 

of  London,  on  the  24th  of  January^  which  was  served  on 

the  defendant  the  following  day.     That  on  the  1 1th  of 

FAruttfry,  the  defendant  applied  to  him,  to  ascertain  the 

'  aihount  of  the  debt  and  costs,  but  did  not  complain  of 
any  irregularity  in  service  of  the  process. — ^The  plaintiff 

•  Kxdc  no  further  proceedings,  until  the  19th  of  Jlpril^ 
when  he  caused  an  appearance  to  be  entered  for  the  de- 
fendant according  to  the  statute^  and  filed  his  declaration. 
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and  on  tlie  20th  of  Maj^  served  the  defendant  with  a 

nofda^  thereof,  and  on  the  first  day  of  this  term  {^ve  a 

rtile  to  plead.    He  submitted,  that  the  defendant  was 

bound  to  obgect  to  the  irregularity  in  the  service  of  the 

process,  in  the  first  instance ;  and  relied  on  the  cases  of 

Fox  V.  Money  (a),  and  Downes  v.  Withtrington  (3);  or  thatj 

at  all  events,  the  defendant  should  have  applied  to  set  aside 

the  proceedings,  prior  to  this  term. 

Lord  Chief  Justice  Gibbs. — The  practice  of  the  Kin^s 

Bench  difiers  firom  this  court;  as  there,  a  party  must  apply 

in  cases  of  irregularity,  within  a  reasonable  time.    In 

this  court,  after  an  irregular  step  is  taken  by  one  partyi 

the  other  is  not  bound  to  apply  to  set  it  aside  until  further 

proceedings  be  had.    In  this  case,  no  fcrther  step  was 

taken  by  the  plaintiff,  until  the  first  day  of  this  term,  which 

was  no  waiver  of  the  frregnlirity. 

Rule  absolute. 


(o)  1  B.  &  P.  e50.-~-(^  <  TautU.  243, 


Friday, 
June  13th. 


HARiiBRf  and  ''another,  (assignees  of  Edward  Davis^  a 
bankrupt)  v.  Gxlbbrt  Davis. 


A  petitioning 
creditor  cannot 
dispute  the  va- 
lidity of  a  com- 
mission of  bank- 
rupt, sued  oof  I 
himself,  altho 
in  an  action 
brought  against 
him  by  the  as- 
signees, it  appear,  that  on  ^e  balanee  of  accounts,  the  bankrupt  was  indebted  to 
such  petitioning  creditor,  in  a  less  sum  ifaan  ^fOO. 


This  was  an  action  for  goods  sold  and  delivered. — The 
declaration  contained  counts  for  goods  sold  before  and 
after  the  bankruptcy,  and  the  common  money  counts. 
The  defendant  required  a  bill  of  particulars,  under  a 
judge's  order^  setting  out  the  debtor  and  creditor  account) 
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between  the  plamtiji  (as  amgneet)  and  himselft  wUch         isif* 
Wat  accordingly  defiveiedf  as  loUows : 

To  a  inoietf  of  the  produce  of  one-eighth  share  of  a  "*"  vf 
lotteriKicket^  which  on  the  18th  of  yafmafy,  1815,  was  Dayis. 
drawn  a  prize  of  £%00,  and  as  first  drawn  above  £25,  was 
entitled  to  «£lO>000,  making  together  £lOfiOO',  such 
dg^ith-share  bdng  <£l375,  to  be  divided  between  Davis 
die  bankrupt  and  one*— ^-^  i^MUrr; — a  moiety  of  which 
sum  of  jfflVjS  (after  deducting  discount^  commission^ 
postages,  and  other  ezpencesX  amounting  to  £624  :  Ids. 
waS}  on  the  25di  day  of  Jamtary,  1 815,  received  by  the* 
defendant,  to  the  U9C  of  Edward  Davis,  before  he  became 
bankrupt ;  and  for  the  recovery  whereof,  with  interest, 
bcm  the  85th  day  of  Jan.,  the  present  action  was  brought. 

At  the  foot  of  this  bill  of  particulars,  it  was  stated,  that 
the  phundffs  were  ignorant  that  the  bankrupt  was  indebted 
to  the  &feadant  in  any  sum  of  money,  or  that  he  had 
any  countermand  against  the  bankrupt,  or  against  them 
as  assignees ;  and,  therefore,  no  credit  account  was  given, 
llie  beta  of  the  case,  as  they  appeared  at  the  trial,  before 
Mr.  Justice  Park,  at  the  last  assizes  at  Gl&ucesiir,  were 
these :  About  the  time  the  lottery-ticket  was  drawn,  vari- 
ous accounts  subsisted  between  the  bankrupt  and  the  de- 
fendant, and  the  afiairs  of  Edward  Davis  being  deranged, 
in  Fihmarj,  1815,  he  became  bankrupt,  on  a  concerted 
act  of  bankruptcy. — ^The  docket  was  struck,  and  the 
defendant,  who  was  the  petitioning  creditor,  proved  a 
debt  of  «£30S  :  2s. :  2d.,  for  money  lent,  and  goods  sold 
to  the  bankrupt. — ^It  appeared  on  the  bankrupt's  last 
examination,  that  he  had  paid  to  the  defendant  the  sum 
cSJSfM,  out  of  which  he  allowed  the  defendant  £5 :  5s. 
tot  valuing  the  bankrupt's  effects,  which  the  defendant 
adoiowledgedf  and  admitted  that  £224 :  15x.  belonging  to 
the  bankrupt, being  thebalance,remained  in  his  hands.  It 
was  proved  that  the  defendant  had  received  j^l249 :  10/. 
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1B17^  from  his  bankers^  on  the  25th  of  JdnUafji  for  the  whohf 

Hajlmbr       amount  of  the  lottery-ticket,  and  that  on  the  same  daqr  h» 
V*  paid  RidUr  one  moiety,  and  the  bankrupt  the  *  o^er^-^A 

Yerdict,  by  consent,  was  taken  for  the  plaintifis  far  «£824  v 
15 J.,  as  the  balance  remaining  in  the  defendant's  handf. 
with  liberty  for  the  defendant  to  enter  a  nonsuit,  on  the- 
two  following  points : — Firsts  whether,  under  the  circum- 
statutes,  the  plaintifi^'  demand  was  consistent  with  their 
bill  of  particulars ;  and,  j^^iutfj^,  "whether  there  was  suf- 
ficient evidence  of  a  petitioning  creditor's  debt»  (the  de- 
fendant being  such  petitioning  creditor,  and  at  the  time 
of  the  bailkruptcy  indebted  to  the  bankrupt  in  £^9A  : 
15i.,  which  reduced  his  debt  to  about  d^9.> 

Mr.  Serjt.  Bfasset,  in  the-  last  term,  had  accordmgly 
obtained  a  rule  nisi,  that  a  nonsuit  might  be  entered, 
but  as  the  court  considered  the  plaintifis  were  not  stricdy 
confined  to'  their  bill  of  particulars,  they  granted  it  on  the 
latter  ground  only. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  contended  that 
the  verdict  found  for  the  plaintifis  ought  to  standi  and 
that  although  the  petitioning  creditor's  debt  might  be 
reduced  to  a  less  sum  than  <£lOO,  it  could  not  invalidate 
the  commission  of  bankrupt  sued  out  by  him.  The  de- 
fendant could  not  object  to  the  commission  in  the  first 
instance,  and  say  he  was  not  liable  in  this  action  for  the 
moiety  of  the  bankrupt's  sh^es  of  the  lottery-ticket^ 
which  he  had  received;  The  plaintiflfi,  thereforej  hav* 
ing  proved  that  the  bankrupt's  share  of  such  ticket  was 
in  the  possession  of  the  defendant,  he  was  prima  fmt 
liable  to  the  assignees  for  the  amount.  It  having  ap- 
peared, by  the  depositions  of  the  defendant,  taken  before 
the  commissioners,  that  the  commission -of  bankrupt  had 
issued  against  his  brother,  who  was  indebted  to  him  in 
the  sum  of  ^303  :  2/.  :  2^.,  on  which  he  established*  bis 
debt  as  petitioning  creditor ;  although  such  debt  might 
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hot  be  available  to  support  the  commission^  it  having  been  I8i7« 
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reduced  by  the  payment  of  £224  :  15/.  made  by  the 
bankrupt  to  the  defendant,  still  it  disabled  the  defendant  """^7 
firom  defending  this  action:  although  his  debt  be  reduced  Davis. 
to  a  less  sum  than  .flOO,  it  canim  affect  him  as  petition* 
ing  creditor.  As  the  plaintiff^  could  not  recover  the 
moiety  of  the  lottery-ticket,  as  it  was  proved  the  amount 
was  paid  to  the  bankrupt^  prior  to  his  bankruptcy,  they 
resorted  to  the  examination  of  the  defendant  before  the 
commissioners,  who  admitted  that  there  was  a  balance 
due  to  the  bankrupt,  of  £224 :  15/.,  which  the  plaintiffir 
insist  was  on  account  of  the  lottery-ticket.  The  defend- 
ant,  however,  contends,  that  if  such  sum  b«  deducted, 
St  reduces  his  debt  to  about  <£79-  But  the  defendant, 
as  petitioning  creditor,  is  estopped  from  s6  doing,  as  he 
cannot  dispute  the  validity  of  the  commission  in  this 
action^  as  although  it  might  be  invalid  as  to  others,  it 
cannot  be  considered  so  as  to  himself. 

Mr.  Seijt.  Bhssetj  in  support  of  the  rule,  contended,  that 
this  debt  was  extinguished .  The  defendant  is  not  estopped 
from  disputing  or  contradicting  his  debt,  as  petitioiiing 
creditor.— The  jury  found  a  verdict  for  the  plaintiffs 
on  a  fact  proved  by  the  defendant,  who  had  set  it  up. 
The  casie  resolves  itself  into  two  points  :  the  first,  as  to 
the  aoiount  of  the  petitioning  creditor's  debt,  as  sworn 
to ;'  and,  secondly,  as  to  the  debt  proved  under  the  com- 
mission.—-/iVx^^  on  adverting  to  the  defendant's  exami- 
nation it  would  appear  that  his  debt  was  reduced  to  about 
j^9.— ^The  petitioning  creditor  is  not  bound  to  give  an 
exact  account,  but  merely  to  depose  that  the  bankrupt  is  ' 
indebted  to  him  in  a  sum  exceeding  <£lOO  before  the 
bankruptcy.  The  obvious  meaning  of  this  deposition  is 
that  on  the  balance  of  the  whole  of  the  accounts  between 
the  bankrupt  and  the  defendant,  it  will  appear  that  the 
bankrupt  was  indebted  to  him  in  a  sum  exceeding  of  100. 
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xe)7,         Tbe  defendant  swore^^  as  petitioning  creditor^  that  the 
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bankrnpt  was  indebted  to  him  in  «f  303  :  2i. :  £d^    I^ 
1]  therefore^  the  sum  of  d^24  : 1 5x.,  be  deducted  horn  th^ 

Davis.  amount,  the  balance  remaining  would  not  be  sufEident  to 
support  a  commission ;  and  the  defendant  therefore  had 
the  option  of  placing  the  ^224  :  IBs.  on  one  side  of  the 
account^  or  of  appropriating  it  to  the  general  balance* 
The  defendant  has  not  sworn  that  the  sum  of  «£32i  •  15s. 
was  due  to  the  bankrupt  on  the  balance  of  account ;  netthcr 
has  he  acknowledged  that  such  sum  was  received  by  him 
on  account  of  the  share  of  the  lottery-ticket.— SMoiidljpi 
with  respect  to.  the  debt  proved  under  the  commission: 
if  there  were  an  existing  debt  due  from  the  bankrupt  to 
the  defendant,  as  petitioning  creditor)  a  payment  after  the 
bankruptcy  will  not  extinguish  such  debt.  This  pay;' 
ment,  therefore^  may  not  only  be  reduced,  but  wholly 
extinguished.  If  the  bankrupt  were  indebted  to  the  de> 
fendant,  as  petitioning  creditor,  in  the  sum  of  £303 ; 
2/  :  2d.  at  the  time  of  issuing  the  commission,  the  sum  of 
«£224 :  15/.  as  acknowledged  to  be  due  from  the  defendant 
to  the  bankrupt,  should  have  been  set  off,  according  to 
the  statute  5  Ge9.  2,  c.  80,  5.  28.  The  defendant  h^s 
proved  both  the  debtor  and  creditor  accounts,  a|id  the 
balance  of  such  account  should  have  been  struck  between 
them. 

Lord  Chief  Justice  GiBBs.— The  amount  of  the  peCi- 
tbning  creditor's  debt  cannot  be  disputed  in  an  actioB 
brought  against  him  by  the  assignees  of  the  bankrupt 
The  petitioning  creditor  is  compelled  by  statute  to-  mAf 
oath  that  the  bankrupt  is  indebted  to  him  to  the  amooi^ 
of  j£^100;  and,  therefore,  it  is  not  ppen  to  him  to  cdRf 
trovert  the  commission. 

Mr.  Justice  Dallas. — Although  I  entertained  some 
doubt,  during  the  argument,  I  am  of  opinion  that  the 
decision  of  the  Lord  Chief  Justice  is  perfectly  correct. 


IN  TUB  nmr-SBVBIITH  T«AR  OF  OBO.  III. 

Mr*  Justice  Park. — ^Thls  was  uot  a  disputed  coxnmis- 
stoB)  Beither  did  it  appear  that  the  debt  was  not  a  valid 
aad  existing  one.  It  was,  in  fact,  admitted  under  the 
pnxeedings.  T1»e  result  appears  to  be,  that  a  petitioning 
creditor  canaot  dispute  the  validity  of  a  commission  of 
bankrupt  sued  out  by  himself.  A  petitioning  creditor* 
having  sworn  to  the  amount  of  his  debt,  cannot  contend^ 
that  the  bankrupt,  after  having  committed  an  act  of  bank- 
mpccyi  b  not  liable  to  him  to  that  amount. 

Afr.  Justice  BuRBouoH  entertained  the  same  opinion. 

Rule  discharged. 
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PowBLL  V,  Graham,  executor,  &c. 


Saturday, 
June  I4th. 


This  was  an  action  of  assumpsit,  brought  against  the  ^"  ?"  "^^^ 

^  agaiiwt  an  exe- 

detiendant  as  the  executor  of  Jobn  Graham,  deceased,  cutor,  on  a  n  ac* 

The  declaration  contained  nine  counts.— The  fast  of  of  monS^ue 

from  him  at 
Sn6h»  he  is  penonallr  liaUe;  but  if  an  account  be  stated  with  him,  at  cxecotoff  of 
loonef  doe  from  the  lettator,  he  it  liable  in  hit  represenUtivc  character  only :— There- 
fore, a  declaration  containing  nine  countt,  the  nrtt  five  of  which  stated  promitet  to 
be  made  by  a  tettator ;  the  tixth  and  teventh»  promitet  by  a  testator,  that  hit  executor 
should  pay,  and  that  the  defendant,  as  executor,  becamejiable  ;  the  eighth,  a  promise 
by  a  testator,  that  his  executor  should,  in  a  reatonable  time  nfter  his  decease,  as  such 
oceiiltor,  pay  the  plaintiff,  a  certain  tum,  who  averred  that  the  defendant  had  notice 
thereof  aflSsr  the  tetUtor's  death,  by  reason  whereof,  and  of  the  reasonable  time  being 
elapsed  he  became  liable;  and  the  ninth  an  account  stated  between  the  plaintifTand 
dettodantat  exceutor,  after  the  death  of  the  tetutor  of  money  due  from  him  at  executor 
to  thephintiff ;  to  which  declaration  the  defendant  demurred  i'.enerally,  on  the  ground  of 
M^nAfx^^HM,  first.  That  there  wat  no  mitjoinder,  as  neither  of  the  counu  made 
the  defendant  penonaUy  liable,  tioce  the  money,  if  recovered,  would  be  atsets  in  hit 
hands  I  and,  that  the  plea  of  plene  admimstralfit^  and  the  judgment  de  bonis  testalorit 
wetold  apply  to  all.    Secondly,  if  the  defendant  demur  generally,  to  all  the  counts  in  a 
declaration,  judgment  must  be  entered  for  the  plaintiff  on  tuch  of  them  at  are  good-^— 
SitmkU,  If  a  testator  promite  that  hh  executor  ^11  pay  a  certain  tom  of  money,  after 
MsilMiiaiLt  ahe  pbintiff  need  not  aver  in  hit  declaration  that  the  defendant  had  assets, 
or  Aalha  promised  as  exceutor  to  pay. 
fOUl.  X 
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J  8 17*  which  stated,   that  the  testator  was  indebted  to  the 

Powell        plaintiff  for  wages  due  to  her  as  his  servant,  and  averred 
9.  a  promise  to  pay  by  him  in  his  life-time.     The  secmi 

comit  was  for  work  and  labour  generally,  with  a  Uke 
promise  by  the  testator.  The  thirds  fourth^  zndjlfibf 
were  for  money  paid,  had  and  received,  and  on  an 
account  stated,  containing  like  promises  by  the  testator. 
— ^As  to  these  jfive  counts,  the  plaintiff  assigned  for 
breach,  that  such  payments  had  not  been  made  either 
by  the  testator,  in  his  life-time,  or  by  the  defendant,  (as 
his  executor)  since  his  decease.  The  sixth  count  stated, 
that  in  consideration  that  the  plaintiff,  in  the  life-time  of 
the  testator,  would  efiter  into  his  service  as  a  nurse  and 
house-keeper,  and  continue  in^such  service  until  his  death, 
for  certain  wages  to  be  paid  her  by  the  testator,  he  pro- 
mised her  that  his  executors,  after  his  decease,  should 
pay  her  the  sum  of  <£20.  The  plaintiff  averred,  that 
she  entered  into  the  service  of  the  testator  as  nurse  and 
house- keeper,  and  continued  to  serve  him  as  such  until 
his  decease ;  by  reason  whereof,  the  defendant,  (as  exe- 
cutor) became  liable  to  pay  her  the  said  sum  of  j£^20, 
and  prombed  accordingly.  The  seventh  count  was  sinular 
to  the  last,  on  an  executed  consideration ;  and  the  iigbtb 
stated,  that  in  the  life-time  of  the  testator,  in  considera- 
tion that  the  plaintiff,  at  his  request,  was  then  in  his 
service  as  an  hired  servant,  and  would  be  in  his  service  as 
such  servant,  at  the  time  of  his  death,  he  promised  the 
plaintiff,  that  his  executor  or  executors  should,  in  a  rea- 
sonable time  after  his  decease,  as  such  executor  or  exe- 
cutors, pay  the  plaintiff  the*  sum  of  <£20,  besides  wages; 
and  the  plaintiff  averred  that  she  was  in  the  service  of  the 
testator  at  the  time  of  his  death,  whereof  the  defendant, 
as  executor,  after  the  testator's  death  had  notice,  by 
reason  whereof  and  of  the  reasonable  time  being  elapsed. 
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tlie  defendant  became  liable,  as  executor,  to  pay  the  4817. 

plaintiff.    The  ninth  count  stated,  that  the  defendant,  as        p^J^^L 
executor,  after  the  death  of  the  testator,  accounted  with  ». 

the  plaintiff  concerning  other  sums  from  the  defendant, 
as  executor,  before  that  time  due  and  owing  to  the 
plaintiff,  and  undertook  as  executor  to  pay.  Breachj  that 
the  defendant,  executor  as  aforesaid,  had  not  paid  the 
three  lastHnentioned  sums  of  money^ — ^To  this  declaration 
the  defendant  demurred,  and  assigned  for  cause,  that  the 
several  counts  of  the  declaration,  and  the  supposed  causes 
of  action  therein  mentioned,  were  misjoined,  inasmuch 
as  the  last  count  of  the  declaration  stated  a  contract  and 
cause  of  action  not  arising  until  after  the  death  of  the 
testator;  ahhough  the  several  other  counts  were,  upon 
supposed  contract?,  made  in  the  life-time  of  the  testator. 
The  jdaintiff  joined  in  demurrer. 

Mr.  Serjt.  Best,  in  the  last  term,  was  called  on  by  the 
court  to  support  the  declaration.  He  contended,  that 
as  well,  by  former  decisions  in  this  court,  as  in  the 
court  of  Kin^s  Bincb^  the  counts  in  this  declaration 
might  be  joined. — If  separate  and  distinct  causes  of  action 
be  joined  in  a  declaration  against  an  executor,  and  the  plea 
of  pUne  admimstravitj  and  the  same  judgment  will  apply 
to  the  whole  of  the  declaration,  no  misjoinder  of  action 
can  arise; — this  point  has  been  already  expressly  deter- 
mined. An  account  stated  is  no  new  cause  of  action,  but 
merely  the  acknowledgment  of  an  old  one.  In  Secar  v. 
j^ififirjffii  (a),  the  plaintiff  accounted  with  the  defendant, 
as  administratrix,  of  and  concerning  divers  sums  of  money 
o^ng  firom  the  intestate  to  the  plaintiff,  and  that  the 
defendant  prombed  payment,  as  administratrix.  The 
dedamtiofi,  in  that  case,  was  similar  to  the  present. — 
According  to  the  authorities  of  that  case,  and  Rann  v. 


(a)  1  H,  B.  102. 
X2 
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Hugbii  (a),  the  judgment  on  all  the  counts  in  this  de» 
claration  would  be  ik  boms  testataris.  In  Ellis  v.  Bowen  {J^ 
an  account  upon  a  promise  by  the  defendant,  as  executor^ 
to  pay  money^  in  which  he  was  found  in  arrear^  upon  an. 
account  stated  between  him  and  the  plaintiffy  of  money 
due  from  the  testator,  might  be  joined  with  counts  npoo 
promises  made  by  the  testator  in  his  life-time ;  and  Chief 
Baron  Macdmald  there  held,  that  ^^  where  there  are  dis- 
tinct counts,  which  charge  the  defendant's  liability,  as  ex* 
ecutor,  and  another  count  which  charges  a  promise  by  the 
defendant,  in  the  character  of  the  testator,  that  the  same 
pleas  and  the  same  judgment  will  apply  to  all}  and 
that  the  plea,  that  the  defendant  did  not  proqiise,  is  in 
effect,  the  same  as  that  the  testator  did  not.^  These 
cases,  therefore,  establish  the  dutinction  between  that 
class9  in  which  it  has  been  laid  down,  that  coimts  fer 
goods  sold,  or  money  had  and  received  by  the  defimd- 
ant  as  executor,  and  others  in  his  own  right,  cannot  be 
joined.  [Lord  Chief  Justice  GUbs  referred  to  die  caie 
of  Brigden  v.  Parhes]  (c). — That  case  cannot  be  reconciled 
with  the  present,  as  an  account  was  there  stated,  by  the 
defendants,  *  executors  as  aforescidi  which  was  therefore 
merely  descriptive  of  character  \  but  the  count  in  this 
declaration  is  upon  an  account  stated  by  the  defendant  oi 
exectdor.  [Lord  Chief  Justice  GiMi.— That  case  was 
not  decided  on  this  ground,  but  it  was  insisted  by  the 
plaintiff,  that  the  misjoinder  could  only  be  taken  advaa* 
tage  of  on  special  demurrer.] — That  case  comes  within 
Jetmings  v.  Newman  (d)s  but  this  question  is  withia 
the  principle  laid  down  in  Rann  v.  Hughes^  as  the  de* 
fendant  might  plead  plene  aJmfustrawt  to  the  lasty  as 
well  as  to  the  other  counts,  and  the  judgment  if  bonU  ia^ 


(a)  7  T.  B'  360,  noic^..^(6)  FarreH,  98. (c)  S  B.ScP. 

A (<0^r.  R.347. 
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takitis  tsafjtkt  be  given  upon  all )  but  if  the  money  were  18I7« 
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reeeived  by  the  defendant,  as  executory  after  the  death  of 

the  teitator»  pkn$  administravii  could  not  be  [beaded,       '  ^  '^f 

as  the  canae  of  action  would  have  arisen  after  the  death*       Graham. 

The  objection  here  arises  on  the  last  count  of  the  decfaura- 

tion  only.    If  this  count  be  bad,  the  seventh  and  eighth 

conntt  are  e<pially  so. 

fb.  6er}t.  Faugban^  in  support  of  the  demurrer,  pre* 
mised,  that  the  eighth  and  last  counts  in  the. declara- 
tion were  misjoined,  inasmnch  as  the  former  did  not 
state  any  promise  by  the  executor  to  pay,  nor  was  any 
breach  assigned  to  that  count  for  the  non-payment.—^ 
In  that  count  an  averment  of  assets  was  abo  necessary* 
The  last  count,  which  states  diat  the  defendant,  as  exe- 
cutor, after  the  death  of  the  testator^  accounted  with  the 
plaintiff  concerning  sums  of  money  due  to  him  from  the 
defendbnt,  as  executor,  was  also  evidently  bad,  as  it  could 
not  be  joined  with  those  preceding  it.  This  case  diflfers 
from  these  which  have  been  cited  in  support  of  the 
declaration.  In  PcwUy  v.  Niwion  («),  it  was  held,  that 
an  executor  might  join  a  count  on  promises  to  himself,  as 
executor,  with  counts  on  promises  to  the  testator,  when 
the  sum  recovered  would  be  assets  in  his  hands.  The 
present  case  isy  however,  distinguishable  from  that,  as  the 
nile  there,  laid  down  was  applieable  only  to  an  executor, 
as  a  plaintiff,  and  does  not  there£wre  extend  to  an  ttiecutor 
as  a  defeadant.  The  law,  as  applied  to  the  relative 
situations  of  plaintiff  and  defendant  executors,  creates  the 
distinction.~Mr.  Justice //MTii  adverts  to  this  difference, 
in  liis  judgment  in  Setar  Vr  Athmi^.  A  plaintiff  exe- 
cutor is  not  liable  to  costs,  viAen  it  becomes  necesKnry 
for  him  to  sue  in  that  character ;  but  a  defendant  exe- 

cotor  has  no  such  exemption  (^).    In  Ord^.  Fmwici(c) 

i-~— °~"^^  •  •  •    —  -    -     --■         "^^ — ■ — ^  ■     •  —.-^ — — - 

(s)  9  Mmnk,  147. ih)  See  Eiwes  v.  Mpoitv,  1  Saik.  314. 

(c)  3  E.  R.  107. 
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Mr*  Justice  Lawrence  said,  <  that  in  actions  again^  ex** 
cutorsy  the  judgment  would  be -different  on  the  difierent 
counts,  charging  them  as  such,  and  also  in  their  own 
right.' — ^Thecase  of  Setar  v.  Jtkinsen  differs  frcnn  that  of 
Rase  T.  Bowler  (a)*  The  former  charged  the  defendant 
as  administratrix,  in  her  representative  character,  and  the 
judgment  might  be  entered  on  all  the  counts  of  that 
declaration,  de  horns  tesiaiorit^  and  not  de  bonis  pro^s] 
but  in.  Rose  v.  BowUr,^2n  account  was  stated  bf  an  exe- 
cutor of  monies  due  from  him  as  such,  as  bj  such  accouot 
he  was  made  personally  liable.  So,  the  last  count  an  thb 
declaration  makes  the  defendant  personally  liable  ;  for  he 
is  not  charged  on  a  contract  entered  inta  by  the  testator, 
but  on  account  of  money  due  from  him  to  the  plsuntifi^ 
since  the  testator^s  death.  In  every  count  in  this  de- 
claration, the  defendant  has  been  declared  against  as 
executor^ — If  an  intestate  die,  possessed  of  a  term  for 
years,  and  the  administmtor,  instead  of  selling  the  term, 
receive  the  rent  for  several  years,  this  rent  is  part  of  the 
assets  of  the  intestate  *,  and  yet  if  any  portion  of  such 
rent  be  unpaid,  the  administrator  need  not,  in  an  action 
ta  recover  it,  declare  as  administrator  {h).  The  cases  o£ 
Seear  v.  jitkinson^  and  £ltis  v.  Bowen  are  distinguishable 
from  the  present,,  as  'in  those  cases  the  defendant  pro- 
mised payment  as  executor,  for  money  owing  from  the 
testator  to  the  plaintiffl 

[Mr.  Justice  BuaiouoH.—- Independently  of  the  mis- 
joinder, the  sixth,  seventh,  eighth,  and  last  counts  of 
this  declaration  are  radically  bad.  In  the  sixth  count 
there  is  no  breach  assigned,  as  it  was  not  one  of  the 
three  last  counts  to  which  the  general  breach  in  the 
declaration  is  confined ;  neither  can  it  apply  to  the  five 
first,  the  teventh  contains  no  averment  of  assets,  neither 


(a)  1  H.  B.  t08.- 
7T.R.359. 


{I)  Per  Lord  Kenyan  in  Bollard  t.  Spencer, 


Graham. 


IN  THB    FIFTT'SBTENTH    YEAR   OF   GEO.   III.  31  1 

are  assets  averred  in  the  eighth  ^  nor  is  there,  in  that  1817. 

county  a  promise  by  the  defendant  to  pay ;  and  on  the        p  ^'''^^ 
ninth,  the  question  of  misjoinder  arises.    The  defendant  v, 

cannot  be  bound,  as  execQtor,  unless  he  have  assets  in 
his  hands. 

Lord  Chief  Justice  Gibrs.— The  question  to  be  con- 
sidered is,  whether,  if  the  defendant  had  pleaded  that 
he  had  no  assets,  the  plaintiff  would  have  been  prevented 
from  taking  judgment  of  assets  injuturo. — ^This  was  a  pro- 
mise made  by  a  testator,  that  his  executor  should  make  a 
certain  payment  after  his  death;  the  executor  havingproved 
the  will,  might  havejdefended  this  acdon  with  success,  if  he 
had  no  assets  in  his  hands.  The  promise  having  been  made 
by  the  testator,  the  defendant,  if  he  had  assets,  would  be 
liable.  Had  he  received  assets  to  a  certain  amount,  he 
might  have  so  pleaded.  The  only  doubt  which  remains 
in  this  case  is,  whether  it  be  necessary  for  the  plaintiff  to 
state,  in  his  declaration,  that  the  defendant  had  assets,  as 
in  an  action  for  goods  sold  and  delivered.  Every  con- 
sideration is  due  to  the  difficulty  which  has  been  raised 
respecting  the  misjoinder,  but  the  objections  suggested 
by  my  brother  Burrough  have  not  been  considered. 

On  these  grounds  the  case  stood  over  for  further  v^ 
gument  until  this  day,  when 

Mr.Seijt.  Faughan  in  support  of  the  demurrer,  resumed, 
that  the  object  of  the  eighth  count  was  to  charge  the  de- 
fendant, as  executor,  after  the  death  of  the  testator,  on  a 
promise  made  by  the  testator,'  prior  to  his  decease,  and 
in  which  count  no  averment  of  assets  was  stated,  neither 
was  any  promise  made,  by  the  executor,  to  pay.  In  the 
case  of  Lee  v.  Muggeridge  {a\  the  plaintiff  averred  that 
the  testatrix  promised  that  her  executors  should  pay  a 
som  of  money,  secured  by  bond.  That  the  testatrix 
died,  after  having  made  her  will,  and  appointed  the 

(o)  5  Taunt.  36. 
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1817*         defendants  executors,  who  duly  proved  die  same;  tluur 
P  ^"^^  the  money  due  on  such  bond>  at  the  time  of  the  death  ef 

r.  the  testatrix,  was  wholly  unpaid,  and  that  divers  goods  and 

Geaham.  chattels,  of  .the  tesutrix,  more  than  stiflbdent  to  pay  the 
money  secured  at  the  time  of  her  death,  came  to  tit 
hands  of  the  defendants,  as  executors;  that  they  bad  notice: 
thereof,  and  were  requested  by  the  plaintiff  to  pay 
the  money  secured  by  the  bond,  according  to  the  peo** 
mise  made  by  the  testatrix  in  her  li£eHime.  There  wt 
other  counts,  in  all  of  which  assets  were  averred.— Tht 
cases  of  Jtlans  v.  Hill  (a),  and  Hawhes  v«  SmttmJari.  f A), 
may  be  deemed  analogous  to  that  of  Lee  v.  Ait^gemdgt^ 
in  ail  of  which  the  decbration  contained  an  averment 
of  assets•^  In  those  cases  therefore  there  were  ejipreis 
directions  for  the  defendants  to  pay  firom  those  assets^  and 
if  no  assets  came  to  their  hands,  the  plea  oipkm  adaum^ 
stTMvit,  would  have  applied  to  each.  In,  Ramm  v.  Hn^kt^ 
the  declaration  averred  that  the  defendants  intestate  died 
possessed  of  effects  sufficient  to  pay.a  sum  which  had 
been  awarded  to  be  due  to  the  plaintiff's  testator;  that 
administration  was  granted  to  the  defendant,  who  thereby 
became  liable  to  pay  the  same,  and  promised  payment 
accordingly.  The  averment  of  assets,  therefore,  in  that 
case,  would  be  surplusage ;  but  in  this  declaration  theit 
is  no  such  averment  although  it  is  necessary.  The  piaimiff 
must  be  entitled  to  the  sum  left  hor,  either  on  an  express 
or  an  implied  promise  of  the  testator.  In  I}eehv.&rutt{e)j 
which  was  an  action  for  the  recovery  of  an  annui^  be^ 
queathed  to  the  plaintiff's  wife,  the  declaration  stated^  that 
the  testator  bequeathed  an  annual  sum  to  the  plaintiff's 
wife;  that  he  appointed  the  defendant  executor,  who 
proved  the  will,  and  averred  that  goods  and  chattels  of  th< 
testator  came  to  the  hands  of  the  defendant  to  be  acbni- 
nistered,  sufficient  to  pay  and  satisfy  all  the  debts  of  the 

(o)  Cowp.  «8:4.-r— (&>/6W.  9BQ. (c)  5T.R.G0O. 
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testator;  thit  the  defendant  was  possessed  thereoff  and         i8i7. 
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becaoie  liable  to  paj,  and  averred  a  promise  accordinglj. 
Tbe  usual  course  of  pleading,  therefore,  in  cases  similar  "  ^v' 
to  this,  is  to  aver  assete.— The  ^ghth  count  in  this  de-  ^^eahah. 
deration  is  dearly  defectiTe.— *The  liability  of  the  de* 
fendant  must  attach^  either  on  an  express  promise  made 
by  himself^  or  in  consideration  of  an  implied  promise 
made  by  the  testator.  It  contains  neither  a  promise  of 
payment,  by  the  defendant,  nor  an  averment  that  he 
bad  any  assets^  of  the  testator  in  his  hands  to  satisfy  such 
peyment* — ^With  respect  to  the  misjoinder,  the  case  of 
Mui  V.  Bnvler  is  opposite  to  those  of  Stcar  v.  Ajkimm^ 
and  EUk  ▼•  Bawmi  and  Mr.  Justice  Hmii^  in  the  former 
case  said  that,  '  although  the  defaidanto  were  dedared 
gainst,  as  executors,  in  every  count  of  the  declaradon# 
the  latter  were  such  as  could  only  make  them  personally 
KaUe/o^'-Soy  the  last  count  in  this  declaration  renders  the 
defendant  ptrsonally  liable*  The  case  of  Brigdm  ▼• 
SmiiSt  it  decisive  to  shew  that  this  is  a  misjoinder,  and 
-the  eourt  there  beld,  that  such  misjoinder  was  matter 
of  general  demurrer;  that  it  might  be  alleged  in  arrest  of 
JMdgmpnr,  or  assigned  for  error.  Bir.  Serjt.  JFUSamSf  in 
bis  leaned  note  to  the  case^  of  Ctrfhm  v.  Lkbeiji  {a\ 
eefera  to  die  case  of  Brigden  v.  Pmrhs^  and  states  that 
an  imskmd  mmpwtassiM  ot  money  doe  firom  a  defendant, 
aa  ezeditiarf  cannot  be  joined  to  a  count  on  a  promise 
made  by  the  testator.  As^  therefore,  the  judgment  on 
this  last  count  must  be  entered  de  Urns  ptpriisf  although 
fkm  udmmstnmi  might  be  pleaded  to  thi^  as  weUL  as 
to  die  whcde  of  the  counts  in  the  dedaradooy  it  is  a 
miqoiader;  and  the  eig^  count  is  dearly  defocdve  for 
want  of  an  averment  of  assets,  and  a  promise  by  the  de- 
fondant,  as  executor^  to  pay. 

iki  2  FFm,  Sound.  117^ 
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1817*  Mr.  Serjt.  Bistj  in  reply. — ^The  eighth  count  of  this 


Powell 


declaration  is  perfectly  good,  and  could  not  have  been 
\''  framed  otherwise. — ^The  defendant  demurred  generally 
G  R  A  R  A  M.  jQ  jhg  whole  declaration.  If,  therefore,  the  eighth  count 
be  good,  in  point  of  law,  the  defendant  could  not  have  de- 
murred to  it,  but  only  to  such  as  were  bad.  Misjoinder 
Titiates  every  count  in  a  declaration  \  but  there  can  be  no 
pretence  to  say  that  the  eighth  count  is  here  misjoined, 
although  in  point  of  form  it  may  be  bad,  and  the  plaintiff 
is  therefore  entitled  to  judgment.  Juiin  v.  Samud  (n)^ 
Powdick  V.  Lyon  (Ji)* — A.lthough  the  eighth  count  may 
be  bad,  in  point  of  law,  it  may  still  be  joined ;  and  no 
objection  can  therefore  be  taken  to  it  by  a  general  de- 
murrer on  the  ground  of  misjoinder; — although  the 
eighth  count  be  defective,  still  it  does  not  vitiate  those 
which  preceded  it.  The  objections  which  have  been  raised 
to  the  8th  count  are,  that  there  was  neither  an  averment 
of  assets,  nor  a  promise  to  pay  by  the  defendants- 
it  was  wholly  unnecessary  that  assets  should  be  averred* 
The  cases  cited  in  support  of  this  argument,  are  wholly 
inapplicable,  as  far  as  they  relate  to  assets.  Unless  the 
defendant,  as  executor,  had  assets,  there  could  be  no 
obligation  for  him  to  pay.  It  was  therefore  necessary  for 
him  to  shew,  that  he  had  merely  sufficient  property  to 
discharge  the  obligations  binding  on  the  testator,  which 
must  be  satisfied  before  the  payment  of  legacies.  There 
can  be  no  implied  promise  to  pay  a  legacy; — the  cona- 
deration  must  be  stated :  neither  can  there  be  a  legal 
obligation  to  pay  such  legacy,  until  the  specialty  debts 
be  discharged.  It  has  been  contended  that  it  should 
have  been  stated,  in  the  eighth  count  of  the  declaration, 
that  the  defendant  had  sufficient  in  his  hands  to  discharge 
thb  legacy,  and  that  he  made  an  express  promise  so  to 

^m .1^1  ■■  I   ■  ■  ■  I     ■  I  .1     I       ■■ 
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jb9«' !  It  14  upnecesMTf  to  state  either,  as  an  ewcntor  is         iBif,. . 
not  bound  to  pay  «debt»'oF  atestator^  wAeii  he  have  ^^^ 

aMets*    Both  the  suxplus  of  afsets,  and^the  pronuse  by.  t. 

tli»difeiukBtf  ,as>  execotOTi .  are  matten:  of  defence.    It      ^^ham , 
ii  |ittp(t(tfbki  for  the  phui^tiff  to  aKertiun  whether  the 
defendant  have  assets  in  his  hands  or  not,  and  it  is  there- 

fiyreincumbent  on  the  latter  to  prove  that  fact,    bi  thie     -    ^ 

case  of  a^JlirfKr.bondf  the  cause  of  action  could  nothav^. 

been  stated  atherwiie  than  in  the  dgfath  count  of  this  r  '>•^''."< 

decbration.    No  defect  in  form  can  be  taken  advanta{(^^  '      '  '^  *' '  ' 

of  on  general  demurrer,  but  should  have  been  specially 

^dileged.    In  die  eighth  count  an  undertaking  is  stated  by 

tfie  testator  for  his  executor  to  pay  a  sum  of  money  to 

the  plaintiff  in  a  reasonable  time  after  his  decease,  if  she 

would  five  with  him  until  that  event  happened ; — the 

plaintiff  having  so  done,  the  defendant  thereby  became 

Kable  to  pay  as  executor.    The  pronuse,  by  the  executor, 

b  therefore  unnecessary  j— even  if  it  were,  it  would  be 

merely  a  matter  of  form,  not  of  substance,  and  should 

have  been  specially  demurred  to.      Lee  v.  Muggeridgi 

was  inapplicable  to  the  present  ca^e,  as  the  executors 

there  had  the  means  of  payment ;  and  the  court  did 

not  decide  on  the  question  of  assets,  but  merely  that 

a  moral  obligation  was  a  good  consideration  for  the  exe-  ^ 

catcm  to  pay  on  a  promise  made  by  the  testatrix. — At 

an  events  there  can  be  no  misjoinder  of  the  counts  in  this 

dedaration ;— they  all  state  that  the  debt  was  due  to  the 

jdunttff  firom  the  defendant,  as  executor.    The  rule  of 

law,  as  to  misjoinder,  is  this :  If  the  same  plea  can  be 

pleaded,  and  the  same' judgment  given  to  all  the  counts 

in  a  declaration,  they  are  correctly  joined.    The  plea  of 

plifu  admnistravit  may  be  pleaded,  as  well  to  the  last,  as 

to  all  the  other  c  wnts  of  this  declaration.    The  judgment 

can  be  entered  foi  JuajtfseUonlytandooliirAffm/^r^^V. 
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No  distinction  can  be  drawn  between  Siiar  v*  AtUmm 
gnd  Ellis  v«  Bowen  and  the  present  case. 

Lord  Chief  Justice  GiBBs.-^We  are  all  of  opinioo, 
that  .the  counts  in  this  declaration  are  not  misfoined  $  and 
therefore  will  trouble  you  no  further  on  this  point. — As 
to  the  question^  whether  the  eighth  count  were  good,  my 
brother  Burrougb  entertained  an  opinion  which  diflferedL 
from  mine;    If  the  representative  of  a  testator  do  ao^ 
pay,  it  is  not  a  breach  of  promise  of  the  representativer,^ 
but  of  the  deceased.   What  is  the  remedy  of  the  fdatsrtsf  ^ 
If  the  testator  had  made  a  promise  for  his  ezccntsr  t^^ 
pay>  and  left  sufficient  assets  to  enaUe  him  so  to  doi  tt^« 
payment  must  be  made;  but  the  question  is»  in  wbqi^ 
manner  ?  Unless  there  were  a  promise  by  the.  testator  t$^ 
pay,  the  executor  cannot  be  bound.    Th^  pkindff  llaa  lur 
remedy  therefore  by  bringing  an  action  against  the  ex- 
ecutor as  such :  treating  it  as  a  promise  made  by  the  ti^ 
tator  to  pay,  and  stating  that  the  executor  became  liabk 
to  make  such  payment,  as  executor,  that  is  from  the 
testator's  assets: — ^If  the  defendant,  as  exe€utor9  had  ao 
assets,  he  should  have  so  pleaded.    The  plaintiff  mi^t 
then  have  taken  judgment  of  assets  in  Jutur9.     If  the 
defendant  were  not  liable  as  executor,  the  pkumiff  woUd 
be  without  remedy.    He  cannot  be  charged  in  his  own 
right,  because  he  made  no  promise  to  pay  j  and  he  is  not 
liable,  as  executor,  unless  he  had  assets.    It  seema  to  me 
therefore,  that. the  eighth  count  of  the  dedaration  is     ^ 
goodi — ^but  if  it  be  bad,  the  plainitiff'  mi^  recofcr  00  ^ 
all  the  other  counts  ^which  are  good.    The  qvesdooj^r- 
therefore,  is,*  whether  these  counts  are  miijoined.    Ald- 
the  counts  of  the  declaration  state  a  promise,  either  b^^ 
the  testator  in  his  life-time,  or  by  the  defendant  as  Jim^ 
executor  s^ter  his  death.     Wherever  a  promise  in  a  d^* 
claration  is  stated  to  be  made  by  a  defendant,  as  exaeuit^. 
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«iid  if  he  be  only  answerable  in  that  righti  he  can  be  1817. 

charged  only  as  sudu    The  obvious  reason  for  inse^ng       Powbll 
snch  a  count  is  this:  it  was  formerly  supposed  that  if  v- 

At"  statute  of  limitatioiis  be  pleaded^  an  acknowledg- 
ment by  an  ezecntor,  after  the  death  of  a  testator,  was 
admissible  only  npon  such  a  count.    That  gate  rise  to 
inserting  prbnuaes  by  the  executor^  as  executor,  subse- 
quent to  the  death  of  the  testaton— One  circumstsnce,  if 
attended  to,  would  reconcile  the  cases  which  have  been 
dted  in  support  of  die  dedaration  vnth  those  on  the 
other  side ;  none  of  them  charged  a  defSmdaUt  further 
than  a  penonal  representative,  and  diere  is  therefore  no 
iiicottsistencj  between  those  cases  taid  such  as  have  been 
stated  to  be  contradictory.    A  promise  made  by  a  de- 
fendant, at  tXKUtor^  after  the  death  of  the  testator,  does 
not  render  him  liable  ii  horns  proprii/f  but  only  in  respect 
of  the  assets  in  his  hands.  Where  an  executor  is  chained, 
dther  for  money  had  and  received  iy  himy  money  lent  to 
imff  or  on  an  account  stated  of  money  due  from  him  per- 
sonally, he  is  personally  liable;  but  an  account  stated, 
with  an  executor,  as  sucb^  of  money  due  from  the  testator ^ 
makes  him  liable  in  his  representative  character  only. 
If  this  cEstinction  be  attended  to,  there  will  be  no  mcon- 
sistency  in  the  principles  on  which  the  cases  cited  have 
been  determined:  I  therefore  think  there  b  no  nus- 
joinder  Ml  any  of  the  counts  in  the  declaration,  and  Aat 
there  is  no  ground  for  the  demurrer. 

Mr.  Justice  Dallas  was  absent,  fi^m  indisposition. 
•  Ms;  Justice  Park. — ^The  misjoinder  of  the  counts  in 
this  dedaration  h  the  only  point  which  deserves  con- 
aderation. — ^It  is  an  establbhed  rule  of  law,  that  if  the 
same  plea  can  be  pleaded,  and  the  same  judgment  given 
on  all  the  counts  of  the  declaration,  there  can  be  no 
misjoinder.     All  the  cases  have  been  ftdly  considered  by 
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1817.  the  Lord  Chief  Justice,  and  that  of  Ellis  v.  Brn^en  esta- 

p  ^^^^  blished  that  rule.    The  question  is,  whether  the  same 

9.  plea  may  be  pleaded,  and  the  same  judgment  pronounced, 

on  all  the  counts  in  'this  declaration.  The  plea  of  pUm 
admimstrawi  might,  I  conceive,  have  been  veil  pleaded 
to  all.  The  nature  of  the  debt  is  the  principal  tlung  to 
be  considered.  The  distinction  has  been  drawn,  by  my 
Lord  Chief  Justice,  that  money  lent  to  an  execntor 
himself  renders  him  personally  responsible.  If  this  di- 
stinction be  attended  to,  the  cases  of  Secarv.  AtHnson 
and  jRosi  v.  Bowler  are  consistent.  The  justice  of  the 
case  rests  with  the  plaintiff.  It  is  immaterial  whether 
the  eighth  count  in  thb  declaration  can  be  supported; 
but,  for  the  reasons  stated  by  my  Lord  Chief  Justice, 
I  am  inclined  to  think  it  may  $  and  as  the  plaintiff  may 
plead  the  same  plea,  and  enter  up  the  same  judgment 
on  all  the  counts  of  the  declaration,  she  is  clearly  entitled 
to  recover. 

Mr.  JusticeBuRROUGH. — As  the  whole  of  thb  case  turns 
on  the  misjoinder,  it  b  immaterial  to  consider  whether 
the  eighth  count  in  thb  declaration  be  good  or  bad.  I 
take  this  to  be  a  general  principle  of  law,  that  a  promise 
by  a  testator,  for  his  executor  to  pay,  b  not  binding  on 
such  executor ;  but  that  the  plaintiff  must  go  still  further 
by  shewing  that  the  executor  had  the  means  of  payment^ 
Lost  V.  JFilliamson(a)* — In  Pirroi  v.  j/ustin(b),  where  A. 
covenanted  with  B.  to  put  his  son  an  apprentice  to  C.  or 
if  not,  that  hb  executor  should  pay  B.  c£20;  and  jf.  did 
not  put  his  son  an  apprentice  to  C.  and  died,  and  B. 
brought  an  action  of  debt  against  the  executors  of  ^.;  it 
was  held,  that  such  action  was  not  maintainable,  because 
it  could  not  be  a  debt  in  the  executor,  where  it  was  no 

(a)  7  r.  /?.  361,  note. ib)  Cro.  Eliz.  !?3C. 
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debt  in  the  testator,  and  if  one  covenant  to  pay  <£iO, 
debt  is  maintainable  against  him  or  his  executor;  but  if 
he  covenant  that  his  executor  shall  pay  <£]0,  no  action 
can  be  brought  against  him. — Primd  faciey  an  executor 
is  not  liable  for  promises  made  by  his  testator,  but  is  only 
answerable  for  such  part  of  the  testator^s  property  as  may 
come  to  his  hands  after  his  decease.  In  Lee  v.  JHug» 
geridge,  the  executors  were  held  liable  to  pay,  because  the 
testatrix  not  only  directed  them  to  pay,  but  stated  that 
they  had  sufficient  property  to  do  so.  In  this  case,  it  hu 
been  stated,  that  the  defendant's  liability  attached  on  the 
eighth  count  of  the  declaration,  which,  if  bad,  would  be 
merely  matter  of  law,  and  not  of  fact.  That  might  be 
traversed,  if  this  cause  were  to  go  down  to  trial,  on  the 
eighth  count  only.  Unless  the  plaintiff*  shew,  that  the 
defendant  had  assets  of  the  testator,  she  would  not  be 
entitled  to  recover.  In  this  case  no  claim  can  arise  on  the 
promise  made  by  the  testator.  He  was  merely  conscious 
that  the  plaintiff  was  entitled  to  a  sum  of  money  in  addi- 
tion to  her  wages,  which  he  directed  his  executor  to 
pay  after  his  death.  In  all  the  other  cases  the  promise 
was  complete,  in  the  life-time  of  the  testator.  As  the 
only  point,  in  this  case,  is  confined  to  the  misjoinder  in 
the  couQts  of  the  declaration,  I  entirely  concur  in  the 
opinions  which  have  been  given  by  the  Lord  Chief  Jus^ce 
and  my  brother  Parh 

Judgment  for  the  plaintiff. 


1817, 
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^un^l:  Donne  v.  Marsh. 

obtofn  Ume  to  ^^  ^^  ^^^*  process  was  served  on  the  defendant!  retom- 
plcad,  \n  Easier  able  on  the  morrow  of  the  Ascifuion,  being  the  16th  of 
jud^e*s  order,        -^^y  »»  the  last  JEasier  term. — On  that  day,  a  dedaratka 

«und  to^hc^*  *  *^'  ^"^  ^^  ^^^*  ^^^  ^  ^"^®  ^®  P^^^^  S*^^'^  **  ^^*^ 
first  day  of  the      same  term.    On  the  19tb,  the  plaintiff  consented  to  an 

Se^aTmiff'miy  ^^^^^  ^^^  ^°^^  ^^  P'^  "°*"  ^^"^  ^  ^^^  ^^  -^^>  0»  *« 
enter  up  judg-      gpd  of  y««^f  being  the  essoign  day  of  this  present  tcnn, 

following^icrm!    the  plaintiff  entered  an  appearance  for  the  defendant 

without  haviug  according  to  the  statute,  and  on  the  same  day  signed  in- 
a  new  rule  to  ^  *.  ,  .  r  7^ 

plead.  terlocutory  judgment,  as  of  this  term,  for  want  of  a  jfkif 

without  giving  any  new  rule  to  plead. 

Mr.  Serjt.  Pelt  applied  for  a  rule  to  shew  cause  iriij 

this  judgment  should  not  be  set  aside  for  irregularity, 

inasmuch,  as  although  there  was  a  rule  given  to  plead  as  of 

Easter  term,  yet  the  judgment  wasnot  signed  of  thattenn, 

but  of  the  present :  the  judgment  might  have  been  signed 

as  of  Easter  term,  but  not  of  this,  without  a  new  rule  to 

plead.    He  relied  on  the  case  of  Tayhr  v.  Shcomh  [a)% 

where  it  was  decided,  that  if  a  judge  give  time  to  pbad 

till  the  first  day  of  a  subsequent  term,  when  the  time  is  c»- 

piredi  the  plaintiff,  in  default  of  a  plea,  may  sign  jud^ 

ment  without  giving  a  new  rule  to  plead ; — but  in  this 

case  the  rule  expired  two  days  before.     He  also  cited 

Impejs  Practice  (*). 

Mr.  Serjt.  B/i/  shewed  cause,  in  the  first  instance,  and 

contended  that  the  irregularity  complained  of  had  been 

waived,  by  the  defendant's  having  obtained  a  summons  6r 

tt , 

(a)  Bamtt,  S4S« (&)  C.  P.  6th  edit.  £18. 
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further  time  to  pleads  and  relied  on  the  cases  of  Tfiwiri  lei;. 

▼.  Powill  (a),  and  StarUe  r.  Wilkes  (i).^In  Dicker  ▼• 
Sbeddin  (r)  the  practice  was  confirmed,  and  this  court  there 
made  the  distinction!  that  as  the  summons  for  further  time  Marsh 
to  plead  had  not  been  followed  up  by  an  order,  it  did  not 
waive  the  necessity  of  a  rule  to  plead.  In  this  case, 
there  was  an  order,  and  therefore,  such  rule  was  un- 
necessary. 

Mr.  Seijt.  Pell^  in  support  of  the  rule,  insisted  that 
this  case  was  dbtinguishable  from  that  of  Towers  v.  Powell^ 
as  here,  the  plaintiff,  in  Easter  term,  served  the  defendant 
with  a  rule  to  plead  as  of  that  term.  The  obtaining  an 
Older  for  further  time  to  plead,  did  not  extend  to  the 
present  term,  as  it  was  not  so  expressed  in  the  order. 

The  court  considering  it  doubtAil,  whether  the  practice 
extended  to  the  dispensing  with  a  rule  to  plead  as  in  a 
rule  to  declare,  took  time  to  consider,  and. 

On  this  day,  Lord  Chief  Justice  Gibbs  delivered  the 
foDowing  judgment. 

The  question  is,  whether,  under  the  circumstances  of 
this  case,  a  new  rule  to  plead  was  necessary.  Hiere 
teemed  to  be  a  doubt  as  to  the  cases  which  have  been 
dedded  upon  this  subject,  until  they  were  investigated. 
In  SiarUe  v.  JFilkes,  the  court  of  King's  Bench  decided, 
that  a  rule  to  plead  was  not  necessary,  where  the  defendant 
had  obtabed  time  to  plead  under  a  judge's  order,  but  had 
neglected  fo  to  do.  That  decision  was  submitted  to  the 
consideration  of  this  court,  in  the  case  of  Towers  v.  PowelL 
They  inferred  that  the  same  rule  which  applied  to  plead* 
ing,  was  strictly  analogous  to  that  of  declaring,  viz*  That 
the  plaintiff,  having  himself  obtained  time  to  declare, 
kad  no  right  to  call  on  the  defendant  for  notice.  In 
principle,  therefore,  no  distinction  can  be  drawn  between 

(a)  1 H.  B.  87. (&)1  Cromp.  Prac.  l66.  S.  C.  t  Sell,  Sd  edit. 

Ml.— K03B.  Cr  P.  180. 
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a  rule  to  declare  and  a  rule  to  plead,  and  as  time  to  plead 
has  been  given  to  the  defendant^  under  a  judge's  order, 
a  new  rule  to  plead  is  unnecessary. — But,  on  the  de- 
fendant's swearing  to  merits,  the 

Rule  was  made  absolute,  on  payment  of  costs. 


Tuesday, 
June  17th. 

If  a  purchaser 
pay  a  deposit  to 
auetioneenatthft 
time  of  sale,  in 
part  of  hit  pur- 
chase money, 
and  bring  an 
action  a^inst 
them  to  recorer 
it  back,  in  con- 
sequence of  the 
Tcndor's  not  be- 
ing able  to  make 
a  good  title,  and 
such  deposit  be 
recovered  from 
them,^the  pur- 
chaser is  en- 
titled to  interest 
on  the  deposit 
from  the  time 
the  purchase 
should  have  been 
completed,  and 
may  recover  it 
from  the  vendor 
on  alleging  the 
special  damage 
in  his  dedaift- 
tioo. 


Farquhar  V.  Farley. 

This  was  an  action  brought  by  the  plaintiff,  to  recover 
back  from  the  defendant  the  sum  of  <£240,  being  a 
deposit   paid  by  the    former  as   the   purchaser    of  s 
reversionary  interest  in  Banl  stock.     It  was  stated  in 
the  first  count  of  the  declaration,  that  the  defendant 
caused  to    be   put  up  for  sale,  by  public  auction,  a 
reversion  in  the  moiety  of  £3500  Bank  stock,  subjea 
to  certain  contingencies,  under  the  condition,  that  the 
highest  bidder  should  be  the  purchaser,  and  pay  down 
a  deposit  of  £20  per  cent,  in  part  of  the  purchase  mo- 
ney, and  sign  an  agreement  for  payment  of  the  re- 
mainder, on  having  a  good  title.    The  plaintiff  then 
averred,  that  he  was  the  highest  bidder,  and  declared  the 
purchaser  for  the  sum  of<£l  240,  and  that  immediateljafter 
the  sale,  he  paid  down  a  deposit  of  £20  per  cent*^  which 
amoimted  to  <£240,  in  part  of  the  purchase  money,  and 
signed  an  agreement  for  payment  of  the  remainder,  whidi 
he  offered  to  discharge,  on  having  a  good  title. — The 
special  damage  alleged  in  the  breach  was,  that  by  reason 
of  a  good  title  not  having  been  made,  the  plaintiff  not 
only  lost  and  was  deprived  of  the  benefits  which  might 


IN  THE  FIFTY-SEVENTH  YEAR  OP  OBO.  III. 


389 


have  accrued  to  him  from  the  completion  of  the  pur- 
chase, but  ako  of  the  interest  and  benefit  of  the  <£240 
for  four  years  and  thirty-two  days,  and  was  compelled  to 
pay  <£  10  about  the  investigating  the  title,  and  also  the 
extra  costs  of  an  action,  amounting  to<£20y  which  had  been 
commenced  and  prosecuted  by  him  against  the  auctioneers 
for  the  recovery  of  this  deposit.  The  declaration  also 
contained  counts  for  money  paid,  had  and  received,  in- 
terest, and  an  account  stated.  The  defendant  suffered 
judgment  by  default,  and  a  writ  of  inquiry  was  accordingly 
executed.  Ic  was  proved,  by  the  clerk  of  the  auaioneers, 
that  the  deposit  paid  by  the  plaintiff  was  j^Q4S,  and  as 
the  sum  stated  in  the  declaration  was  «£240,  the  secondary 
held,  that  the  variance  was  fatal.  The  plaintiff  then  in- 
sisted that  he  was  entitled  to  <£49  :  1  s.  for  the  interest 
due  to  him  on  the  deposit ;  but  the  secondary  also  held, 
that  such  interest  could  not  be  recovered  against  the 
auctioneers,  and  directed  the  jury  to  find  U.  damages, 
which  they  did  accordingly. 

Mr.  Seijt.  Pr//,  on  a  former  day  in  this  term,  had  ob- 
tained a  rble  nisi  that  the  inquisition  should  be  set  aside, 
and  a  new  writ  of  inquiry  executed.  He  cited  the  cases 
of  Mabirley  v.  RMns  (a),  Ca/ton  v.  Bragg  (&),  and  Cormsh 
Vfc  Rowley  (r). — [Lord  Chief  Justice  Gibbs,  I  have  a  ma- 
nuscript note  of  the  latter  case,  in  which  no  notice  was 
taken  of  interest.  The  only  point  there  was,  whether  a 
title  not  being  made  out  by  a  given  day,  the  plaintiff 
might  avoid  the  contract.] 

Mr.  Seijt.  Blossft  now  shewed  cause,  and  submitted, 
that  the  plaintiff  having  brought  an  action  against  the 
auctioneers,  in  which  he  had  recovered  the  amount  of  the 
deposit,  could  not  maintun  the  present  action  against  the 
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(«)  5  Tawt.  6»5. {h)  15  Ea$t,  W3. (c)  MS,  K.  B^M.  T. 

40  Cm.  3.  Vide  SelwyiCt  Nisi  Priut,  4ih  Edit.  171. 
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1817*  defendant,  as  the  vendor,  since  the  plaintiff  had  reUn- 
quished  any  demand  he  might  have  as  against  him  by  the 
V.  recovery  of  such  deposit.     The  secondary  was  perfectly 

FAHLBr.  warranted  in  not  admitting  evidence  to  shew  that  the 
plaintiff  was  entitled  to  <£49 :  is.  for  interest  on  the  <£240, 
when  it  appeared  by  the  declaration^  that  he  had  pdd 
£24fS  as  a  deposit,  and  recovered  this  sum  from  the 
auctioneers^  and  that  therefore  the  variance  was  fataL^— 
The  defendant,  having  suffered  judgment  by  defimki 
has  admitted  no  more  than  the  original  cause  of  acdon 
declared  on.  This  demand  therefore  could  not  be  con- 
sidered as  part  of  such  cause  of  action.  He  cited  the 
cases  of  the  East  India  Company  v.  Glover  (a),  and  De 

*  Gaillan  v.  VAigle  (If).    In  this  declaration  several  causes 

of  special  damage  were  alleged,  some  of  which  were 
good,  and  others  bad.  The  secondary  therefore  was 
not  bound  to  admit  proof  of  such  damage  on  those 
which  were  bad,  and  it  could  not  be  contendedy  that  the 
plaintiff  had  a  right  to  recover  this  sum  for  interest  as 
special  damage. — [Lord  Chief  Justice  Gibbs.  I  think  be 
might.  My  brother  Pell  has  put  it  on  this  groundi  and 
stated  it  to  be  a  special  damage ;  and  therefore  insisted 
that  the  plaintiff  is,  by  law,  entitled  to  it.]  The  ques|ioa 
is,  whether  the  plaintiff  is  entitled  to  recover  interest  as 
special  damage  from  the  vendor,  the  deposit  hiving 
been  returned  to  him  by  the  auctioneers.  It  has  been 
established  by  two  cases,  that  an  auctioneer  is  a  mere  stake- 
holder,  and  not  to  be  considered  as  an  agent  for  both  pl^ 
ties,  and  is  therefore  liable  to  the  purchaser  for  the  depoiil* 
In  support  of  this  proposition,  he  relied  on  the  cases  of 
Byrrougbv.  Skinner  {c\  and  Edwards  v.  HodJ&ng  (d).  U 
therefore,  an  action  is  not  maintainable  against  the  vendor 


.  (a)  1  Sir.  612. m  \  B.  &  P.  368.— (c)  S  Bw.  S63o. 

(<0  I  Manh.  377.  ^ 
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for  the  principal,  he  surely  cannot  be  liable  for  the  in-  1817* 

teresty  which  is  merely  accessory  to  the  principal.    The      «  ^^^'^     ■ 
phintiff  has  made  his  election  by  proceeding  against  the  o. 

aactioneersi  and  having  sued  them  for  the  deposit,  has 
waived  his  right  as  to  the  interest  against  the  vendor, 
and  more  particularly  so,  as  he  endeavoured  to  recover 
such  interest  from  the  auctioneers  under  the  writ  of 
inquiry. 

Mr.  Serjt.  PM^  in  support  of  the  rule,  observed  that 
vhen  a  cbntnurt  was  broken,  the  plaintiff  might  shew  the 
difierent  species  of  damage  he  might  have  sustsuned  by 
the  defendant's  non-performance  of  such  contract.  It 
was  certainly  doubtful  whether  the  defendant  could  be 
deemed  liable  for  interest  if  this  could  be  considered  as 
a  loan  of  money ;  but  the  plaintiff  here  avers,  that  he 
has  sustained  special  damage  by  the  detention  of  the 
deposit.  It  has  been  urged,  that  if  the  plaintiff  be  en- 
titled to  interest,  it  must  be  recovered  from  the  auc- 
tioneers, and  not  from  the  defendant ;  but  it  might  be 
insisted,  that  the  defendant  only  is  liable  as  principal,  and 
that  the  auctioneers  acted  merely  in  the  capacity  of  agents. 

The  learned  serjeant  was  proceeding  in  his  argument, 
but  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — Thb  was  an  action  against 
a  vendor,  who  effected  a  sale  through  the  medium  of  his 
auctioneers. — ^The  only  question  is,  whether  the  plaintiff 
be  entitled  to  interest,  in  the  shape  of  damages,  havmg 
declared  specially  for  the  non-performance  of  the  de- 
fendant's contract.  In  many  modern  cases  it  has  been 
laid  down,  that  for  money  lent,  or  had  and  received 
generally,  a  plaintiff  is  not  entitled  to  interest,  if  there 
be  no  stipulated  time  for  the  payment  of  the  principal. 
These  cases,  however,  relate  merely  to  money  transac- 
tions;— on  that   principle,  the  plaintiff,   in  this  case. 
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(knowing  that  the  auctioneers  acted  in  the  capacity  of 
agents)  could  not  recover  interest  in  an  action  against  such 
auctioneers^  because  there  was  no  stipulation  for  payment 
between  those  parties^  for  the  auctioneers  were  bound  to 
hold  the  monevi  as  stake-holders  for  the  vendor  and  ven- 
dee. If  the  auctioners  had  made  interest  on  this  money 
so  deposited  with  them,  it  would  be  difterent  5 — but  the 
plaintiff  had  clearly  no  claim  against  them  for  such  b- 
terest.  The  question  then  is^  whether^  as  the  plaintiff 
could  not  recover  it  against  these  auctioneers,  he  is  en- 
titled to  recover  from  the  defendant.  The  plaintiff  hav- 
ing deposited  a  principal  sum,  the  defendant  undertook  to 
make  a  good  title  at  a  certain  time,  and  derived  profits 
from  the  enjoyment  of  such  principal ; — the  contracts  on 
his  part)  is  not  performed.  The  plaintiff  is  kept  out  of 
his  money,  and  remains  so :  he  then  brings  an  action  f(ff 
not  completing  the  contract,  and  has  actually  lost  not  only 
the  use  of  his  deposit,  but  all  benefit  which  might  resuk 
from  the  completion  of  the  contract.  This  loss  is  occa- 
sioned by  the  defendant's  not  having  performed  his  con- 
tract ; — it  has  been  established  in  several  cases,  that  in- 
terest cannot  be  recovered  quasi  interest^  unless  the  prin- 
cipal be  made  payable  on  a  day  certain.  But  the  case 
of  Z^  liirnales  v«  Wood  (a)^  is  scarcely  to  be  distinguished 
from  the  present ; — there,  the  plaintiff  alleged  in  his 
declaration,  and  proved,  that  he  had  lost  the  use  of  his 
money  by  the  defendant's  breach  of  contract.  That  was 
an  action  to  recover  back  the  deposit  from  an  auaioneer, 
and  went  further  than  this  case,  for  the  plaintiff  de- 
clared specially  •,  and  Lord  EUenborough  said,  «*  We  have 
lately  held,  that  interest  is  not  recoverable  on  money 
lent,  without  some  evidence  of  a  contract  for  that  pur- 


(a)  3  Camph,  Sd8. 
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pose  i  but  I  think  the  plaintiff  here  ought  to  be  allowed  1817« 

interest  as  special  damage,  from  the  day  when  the  pur-  ^*^^ 

chase  ought  to  have  been  completedt^— the  jury  gave  their  «. 

verdict  accordingly.    In  this  case,  therefore,  the  plaintiff      ^ailmt. 
is  entitled  to  interest  by  way  of  special  damage ;  and  as 
the  doctrine  laid  down  in  the  other  cases  will  not  be  con- 
tradicted  or  infringed  on  by  thu  decision,  I  think  there 
should  be  another  inquiry. 

Mr.  Justice  Dallas  was  absent. 

Mr.  Justice  Park. — All  the  cases  on  this  subject  are 
collected  in  that  of  Calton  v.  Braggf  and  Lord  EBinboremgb 
there  held,  that  interest  might  run  under  special  cir- 
cumstances, from  whence  a  contract  for  such  interest 
was  to  be  inferred,  and  his  Lordship  in  Di  BemoUs  y. 
'  Wood  draws  the  distinction  between  that  case  and  CaUom 
V.  Uragg. — ^My  Lord  Chief  Justice  has  put  this  case  on 
its  true  ground,  as  it  certainly  cannot  be  considered  to 
be  merely  a  loan  of  money. 

Mr.  Justice  Burro  ugh.— Thb  action  turns  on  the 
special  ground,  as  stated  in  the  first  count  of  the  de- 
claration. The  case  of  Cation  v.  Bragg^  and  the  autho- 
rities there  cited,  will  remain  wholly  untouched  by  this 
*  decision,  as  the  plaintiff^s  damage  is  truly  stated  in  the 
declaration. 

Bole  absolute. 
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Thuradavt  Blenkinsop  v.  Clayton. 

June  IQth. 
The  defendant,  This  was  an  action  of  assumpsit  brought  by  the  {ddntiflF 
of  a^hoiS^^ffercd  to  recover  the  price  and  keep  of  a  horse  sold  by  him  to 
the  plaintiffs  the  defendant. — ^The  declaration  contained  counts  ibr 
to  bind  the  bar-  horses  sold  and  delivered^-r-bargained  and  sold — ^hone- 
8^°»^|^^J2  ^^^^  ^^'^  stabling,  and  the  common  money  counts^— 
that  this  was  not  The  defendant  pleaded  the  general  issue.  The  came 
Jl£  with  Ihe  "^  ^^^  ^^^  Mr.  Baron  Wood,  at  the  last  assizes  at 
sut.  sg  Car,  2,  Tork,  when  on  the  part  of  the  plaintiff  is  was  proved^  that 
^'  If  a  pereon  the  defendant  contracted  with  the  plaintiff's  senrant  at  a 
bargain  wiUijhc  f^^  fo,  ^^e  purchase  of  a  horse  for  c£45,  and  it  wa» 
dor  for  the  pur-  agreed  that  the  horse  should  be  delivered  to  the  de- 
and^wirerac'T'  ^ndant  in  about  one  hour  afterwards.  That,  after  the 
servant  to  deliver  expiration  of  the  hour,  the  defendant  (being  a  dealer  id 
atTcertain  time!  horses)  was  called  on  at  his  own  stables,  by  the  servant 
and  before  iu  ex-  of  the  plaintiff,  to  know  if  he  were  ready  to  receive  the 
Uiehorsetoa  horse.  The  defendant  said  he  should  have  a  vacant 
third  person,  g^jjj  j^  about  an  hour,  when  he  would  take  him ;  but 
who  refuses  to       ,    -         -  .      .         r    • 

purchase :— Qti.  before  the  expiration  of  that  time  he  recused  to  do  sq* 

wiu'ilmo^^^^^^^^  a  That,  on  the  following  day,  the  horse  was  taken  back  to 
delivery  within  the  plaintiff,  who  ordered  him  to  be  returned  to  the  de- 
all  events/it  is  fendanty  who  refused  to  receive  him.  That  no  money 
a  question  for  ^^3  p^j  j  qq  ^h^  ^^^  q{  ^j^g  horse,  but  that  the  defendant 
the  jury  to  de- 
tannine.  offered  a  shilling  to  the  plaintiff's  servant,  which  was  not 

accepted.  It  was  further  proved,  that  the  defendant  told 
another  horse-dealer,  that  he  had  purchased  the  horse, 
that  he  would  suit  him,  and  that  he  the  defendant  would 
take  £5  for  buying  him.  That  the  defendant  took  the 
horse  from  the  stable,  when  the  dealer  discovered  a 
swelling  of  the  fetlock  joint  in  one  of  the  fore  legs,  and 
refitted  to  purchasei  and  that  this  circumstance  took  place 
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after  the  defendant  had  made  the  contract,  and  before  1817. 

the  expiration  of  the  time  for  the  delivery  of  the  horse  at  ^"^^ 

his  stables.    On  behalf  of  the  defendant  it  was  objected  «. 

that  this  evidence  was  insufficient  to  effect  a  sale  and  Clatto». 
payment  of  part  oif  the  purchase-moneyi  or  a  delivery  to 
constitute  a  valid  contract  within  the  stat.  of  29  Car.  9, 
r.  Sy  1.  17  {a).  The  jury  found  a  verdict  for  the  phindff 
for  £45,  the  price  of  the  horse,  and  <£lO  for  the  keep. 
The  learned  judge,  however,  reserved  the  point,  for  die 
opinion  of  th»  court,  whether  this  were  a  sufficient 
evidence  of  a  sale  and  delivery,  within  the  meaning  of  the 


Mr.  Seijt.  Hulhek^  in  the  last  term,  obtained  a  rule  mri 
thet  tlie  verdict  found  for  the  plaintiff  should  be  set 
aside^  and  a  nonsuit  entered,  or  that  the  verdict  should 
be  entered  for  the  defendant. 

Bir.  Scijt.  Cppltf  now  shewed  cause,  and  submitted 
that  the  pUntiff  was  entitled  to  retain  the  verdict  on 
two  grounds  ;/ri/,  that  the  earnest  of  the  shillmg  offered 
to  the  pbdntiff^s  servant,  by  the  defendant,  was  sufficient 
to  bind  the  bargain,  with  reference  to  the  statute  of 
frauds,  for  that  the  parties  must  be  supposed  to  be  cog- 
tiizaiit  of  the  law  laid  down  in  that  statute,  and  that 
MMOLfjx  their  intentions  to  comply  with  it  were  vagvey 
stilU  it  depended  quo  animo  the  shilling  was  offered,  and 
that  it  was  immaterial  whether  it  were  retained  by  the 
plaintifi's  servant,  or  returned  to  the  defendant.  It  is  the 
coitom  in  Torhbtrt  to  complete  bargains  by  striking  them 


|p)  By  which  it  ii  enacted,  that  '*  no  contract  for  the  sale  of  any 
goods,  warety  and  merchandizes,  for  the  price  of  ;flO  sterling,  or 
vpwttdi,  shall  be  albwcd  to  he  good,  except  the  huyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  rcceiYe  the  same,  or  give 
something  in  earnest  to  bind  the  bargam,  or  in  part  of  payment,  or 
that  aone  note  or  memoraodum,  in  writing,  of  the  said  bargain  be 
made  and  signed  by  the  partica  to  be  chanod.  by  such  contractj  or 
thsir  agents  thereonioiawfnllyailhoiiied?*- 


Clattok. 
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1817-  off  with  a  shilling ;  although  no  money  was  actually  paid. 

BLBHimrsop  ^^^  ^^  Court  held,  that  the  mere  striking  off  a  bargain 
witha  shilling,  could  not  confer  a  transmutation  of  properly 
in  such  shilling,  as  the  plaintiff's  servant  had  merdy  a 
temporary  possession  of  it,  and  then  re-delivered  it  to  the 
defiendant,  and  that  the  custom  of  a  county  could  not  be 
the  means  of  interpreting  the  statute  of  firaudU*]  Witb 
respect  to  the  second  ground,  he  contended^  that  theder 
fendant's  offering  the  horse  for  sale  to  another  dealers  at 
an  advance  of  <£5,  after  having  struck  the  bargain  with  the 
jdaintiff's  servant,  was  sufficient  to  complete  the  contract 
so  as  to  satisfy  the  statute;  and  that  no  actual  delivery  wai 
therefore  necessary. — ^He  cited  the  cases  of  C&f^b  v. 
Rogers{a)j  znAEImonv.  Stmi{f)f  to  substantiate  the  com- 
pletion of  a  contract^  by  the  defendant's  exercisiDg 
ownership  without  any  actual  delivery. 

Mr.  Serjt.  HuUock^  in  support  of  the  rule»  conteoded  as 
to  xht first  point,  that  the  statute  of  frauds  which  required 
an  equivalent  to  be  given,  or  an  actual  delivery mader  was 
imperative,  and  admitted  of  no  doubtful  constmcti<»ii 
thatt  with  respect  to  the  payment  to  bind  the  bargain ;  al- 
.  though  the  parties  might  have  intended  that  the  contract 
should  have  been  effective,  still  the  basis  of  the  agreesnent 
depended  on  the  statute,  which  could  not  have  been  cmd- 
plied  with,  unless  an  equivalent  had  been  actually  given 
to  bind  the  bargain.  If  the  defendant  had  paid  the  price 
of  the  horse  into  the  hands  of  the  plaintiff^s  servant, 
and  re^taken  its  this  would  not  have  amounted  to  pay- 
ment. This  mode  of  striking  a  baigain,  therefore,  could 
not  be  considered  as  giving  something  in  earnest,  or  in  part 
of  payment.  With  respect  to  the  second  point,  the  argu- 
ment for  the  defendant  was  equally  ill-founded^  for  by  the 
words  of  the  statute,  the  horse  should  have  been  actually 

(«)  i  £.  R.  J99.^-r<-(^)  i  rMwr.  4M. 


BLBVKlVSOr 


IN  THB  riVTY-SEVBNTH  TEAR  OF  GEO.  III.  S$l 

received  by  the  purchaser.    It  appeared  in  evidence,  that  1817. 

the  only  act  of  ownership,  which  the  defendant  exer- 
cised over  the  horse,  was  by  taking  him  out  of  the  stable 
of  the  seller,  and  shewing  him  to  a  person  whom  he  con-  Clatt^v. 
sidered  might  become  a  purcliaser;  and  even  this  cir- 
cumstance took  place  before  the  time  had  elapsed  when 
the  defendant  had  agreed  to  take  the  horsv  into  his 
own  suUe. 

The  learned  seijeant  was  proceeding  with  his  argument 
on  the  latter  point,  when  he  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^The  court  feel  somewhat 
embarrassed  that  it  was  not  left  to  the  jury,  by  the  learned 
Baron,  to  say  whether  this  ws|s  sufficient  to  constitute  a 
ddivery  of  the  horse  or  not.  In  the  case  of  Chimin  v. 
Ragir$^  Lord  Kmjon  grounded  his  judgment  on  the  find- 
ing of  the  jury,  as  to  a  delivery  and  acceptance  by  the 
vendee.  There  is  a  distinction  between  this  case  and 
these  which  have  been  cited: — ^Whether  the  horse  were 
delivered  or  accepted  is  a  point  on  which  the  jury  should 
have  decided,  and  as  that  was  not  done,  I  think  this  case 
requires  further  investigation.  It  does  not  resemble  that 
of  CbapiiM  V.  Rogers,  as  the  stack  of  hay  there  remained 
etationary,  and  the  seller  did  all  in  his  power  to  complete 
the  bargain.  The  circumstances  here  are  strong; — the 
plaintiff  was  ready  to  deliver  the  horse,  and  waited  only 
for  the  convenience  of  the  defendant,  who,  in  the  mean 
time,  went  to  the  stable  where  the  horse  was,  took  him 
om,  and  shewed  him  to  a  person  whom  he  considered 
might  purchase,  and  to  whom  he  offered  him  for  sale^  on 
receiving  £5  for  his  bargain.  The  question  therefore  is, 
whether  this  was  a  sufficient  possession ;  but  as  this  fiict 
was  not  left  to  the  jury,  I  think  there  should  be  a  new 
trial. 

Mr.  Justice  Dallas. — ^The  only  difficulty  is,  wh^er 
any^  thing  remained  to  be  done  by  the  seller,  or  whedier 
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what  he  had  done»  through  the  medium  of  hb  tervaat> 
was  sufficient  to  constitute  a  delivery.  It  is  unnecessuy 
now  to  consider  this  question,  but  for  the  i^eaaons  alleged 
by  my  Lord  Chief  Justice,  I  think  there  should  be  a  new 
trial. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — The  only  question  is,  whc^ 
ther  this  were  a  delivery  or  not.  It  certainly  ought  to 
have  been  left  to  the  decision  of  the  jury. 

Rule  absolute  for  a  new  trfal. 


Thursday, 
June  igth. 

Id  an  action 
against  several 
defendants,  as 
partners,  for 
goods  sold  i  some 
of  whom  pleaded 
bankruptcy,  and 
others  the  ge- 
neral issue  :— 
Held,  that  after 
the  plaintiff  had 
closed  his  case, 
and  the  bank- 
nipt  defendants 
had  proved  the 
bankruptcy,  one 
of  Ihe  bankrupts 
could  not 
be  admitted 
at  a  witness,  to 
shew  a  dissolu- 
tion of  the  part- 
nership, pnor  to 
the  delivery  of 
the  goods. 


Emmrtt  and  another  v.  Aradlkt  and  others. 

This  was  an  action  of  indeUtatms  assumpsit  for  goods  soM 
and  delivered,  and  for  work  and  labour. — The  dedaratioa 
contained  the  usual  counts.  There  were  five  defendants^ 
three  of  whom  pleaded  that  they  had  become  bankrupts 
before  the  cause  of  action  accrued,  and  that  the  plaintiA 
had  proved  their  debt  Under  the  commission.  The  re- 
plication traversed  the  proof  of  the  debt  under  the  com^ 
mission,  but  admitted  such  commission  and  the  identity 
of  the  debt}  and  Qt>on  that  traverse  issue  was  joined. 
The  other  two  defendants  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Baron  Wood  at  the  last 
assizes  for  Tori,  when,  on  the  part  of  the  plaintiflfs,  a  deed, 
bearing  date  the  1 1th  of  ^ug.,  1 8 10,  was  produced»  for  the 
purpose  of  shewing  that  a  partnership  had  existed  between 
all  the  defendants  up  to  that  day,  and  that  the  goods,  for 
the  amount  of  which  this  action  was  brought,  had  been 
delivered  to  them  by  the  plaintifisj  about  the  end  of  the 
year  1809.     Ii  was  also  proved,  by  several  witnesses, 
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that  the  goods  were  furnished  to  all  the  defendants. — On 
behalf  of  the  defendants,  the  proceedmgs  under  the 
commission  were  given  in  evidence»  when  it  was  sub- 
mittedy  by  their  counsel^  that  a  verdict  should  be  entered 
on  that  part  of  the  record  for  the  bankrupt  defendantSy 
with  an  intention  of  calling  one  of  thtai  as  a  witness,  to 
prove  that  w  instrument,  dated  in  1809,  operated  as  a 
dissolution  of  partnership  quoad  those  two  defendants,  who 
had  pleaded  the  general  issue,  and  that  the  deed  of  Aug. 
1810  was  only  a  disposition  of  the  remaining  property  of 
the  partnership. — ^The  learned  judge  considered  that  the 
deed  ofAmgiut^  1810,  was  conclusive  to  shew  that  the 
partnership  existed  between  all  the  defendants  until  that 
period,  and  refused  to  admit  the  evidence  of  one  of  the 
bankrupt  defendants,  who  was  called  to  deny  the  existence 
of  the  partnership  in  1810.    The  jury  found  a  verdict 
for  the  plaintifis,  against  the  two  defendants,  who  had 
pleaded  the  general  issue,  and  a  verdict  for  the  other 
three  oo  their  plea  of  bankruptcy. 

Mr.  &ex}UHuUock^  in  the  course  of  the  last  term,  obtained 
a  rule  iiiii,  that  this  verdict  should  be  set  aside,  and  a  new 
trial  granted.  He  founded  his  motion  on  two  grounds^ 
firsts  as  to  the  misdirection  of  the  learned  judge,  relative 
to  the  eflfect  of  the  deed  of  August^  1810;,  and,  sHtmdly^ 
the  rejection  of  one  of  the  bankrupt  defendants  as  a  wit« 
ness.  To  shew  the  defendant's  admissibility  as  a  wit- 
ness, he  dted  the  cases  of  Moravia  v.  Hunttr  (a),  N(Ae  v. 
Lii^fmm  (i),  and  Raven  v.  Dunmng  {c). 

Mr.  Serjt.  BiU^  (and  Mr.  Seijt.  Vamgban  was  with 
himy)  now  shewed  cause. 

[It  ai{>earing  that  the  learned  judge  left  it  to  the  jury 
CO  determine  whether  the  deed  of  the  11th  of  Attgust^ 
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Emmstt 

Bbadlby. 
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18 10,  was  sufficient  to  shew  that  the  partnership  betwcoi 
all  the  defendants  continued  to  that  day;  the  court hdd 
that  there  was  not  ground  for  setting  aside  the  verdict  ai 
to  the  misdirection  of  the  learned  judge ;  and  it  is  there- 
fore unnecessary  to  state  either  the  arguments  or  judg- 
ment  of  the  court  on  that  point.] 

They  then  submitted,  that  the  learned  judge^  tinder  the 
circumstances  of  this  case,  was  perfectly  corrects  in  not 
allowing  one  of  the  defendants  to  be  called  as  a  witnes; 
as  the  case  on  the  part  of  the  platntifis  had  closeds  and  tbe 
defendant's  counsel  had  offered  evidence  to  the  court 
and  jury  in  defence  of  that  particular  defendant^  whom 
it  was  proposed  to  call  as  a  witness.  If  the  plaintiffi  had- 
made  out  no  case,  and  no  evidence  had  been  oBmi 
against  one  of  several  defendants,  a  distinction  might  be 
drawn,  but  this  rule  cannot  be  carried  farther.  Mr. 
Justice  BuUer,  in  his  law  of  nisi  prius  («),  in  treating  of 
a  defendant  being  acquitted  for  the  purpose  of  bctog 
made  a  witness,  says;  '  This  rule  b  to  be  understood 
*  where  there  is  no  manner  of  evidence  against  the  de- 
'  fendant,  for  if  there  be,  his  guilt  or  innocence  murt 
'  await  the  event  of  a  verdict.' — No  verdict  in  favour  of 
one  defendant  can  be  taken,  so  as  to  render  such  de^. 
fendant  capable  to  be  examined  as  a  witness  for  his  co- 
defendants.  The  case  of  Ravm  v.  Dunning  {b)  is  pre- 
cisely in  point ;  as  Lord  Kenyan  there  held,  that  a  wit- 
ness, who  was  ofiered  under  circumstances  similar  to  the 
present,  was  not  admissible.  If,  therefore,  there  be  any 
evidence  adduced,  for  which  the  defendants  are  to  an- 
swer before  they  are  entitled  to  «  verdict,  no  verdia 
can  be  taken  for  them,  until  the  final  event  of  the  cause 
be  known.  As  the  counsel  for  the  defendants  had 
opened  his  case,  and  adduced  evidence  to  prove  the 


(a)  Page  985. (Jb)  3  Esp,  95. 
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bankniptcyi  the  present  bankrupt  defendant  could  not  1817* 

be  admitted  as  a  witness,  and  the  learned  judge  was        Fmmbtt 

perfectly  correct  in  deciding  that  he  was  not  admissible.  9. 

Beadlst. 

Mr.  Seijt.  HuUocif  in  support  of  the  rule,  submitted 
^hat  one  of  the  defendants,  who  had  pleaded  his  bank- 
ruptcy, was  an  admissible  witness  in  that  period  of  the 
case  in  which  he  was  offered  to  give  his  testimony  on 
behalf  of  his  co-defendants,  and  that  a  verdict  should  then 
have  been  taken  for  him.  The  passage  cited  from  Bul/er*s 
Nisi  Prius,  which  refers  to  the  fact  of  no  evidence  hav* 
tng  been  given  against  a  coKiefendant,  is  totally  inappli- 
cable to  the  present  case,  for  there  it  was  deemed  that 
such  witness  could  not  be  received,  because  his  name 
upon  the  record  appeared  to  be  the  responsible  person ; 
but  the  former  part  of  that  passage  states,  '  that  if  any 

*  person  be  arbitrarily  made  a  defendant,  to  prevent  his 

*  testimony,  the  plaintiff*  shall  not  prevail  by  that  article, 

*  but  the  defendant,  against  whom  nothing  is  proved, 
'  shall  be  sworn  notwithstanding,  for  he  does  not  swear 
^  in  his  own  justification,  but  in  justification  of  another.' 
The  evidence  which  was  given  for  the  defendants,  pre- 
viously to  the  testimony  of  one  of  the  bankrupt  defend- 
ants having  been  offered,  was  immaterial. — [Lord  Chief 
Justice  GiUs.^^The  object  of  the  evidence  intended  to  be 
adduced  was  to  destroy  the  partnership,  by  which  the 
defendants  furnished  themselves  with  a  defence  to  this 
action,  independent  of  the  bankruptcy.] — At  all  events, 
the  three  defendants,  who  had  pleaded  bankruptcy,  were 
discharged  by  the  operation,  of  the  49  Geo.  3,  as  the 
bankruptcy  was  admitted  by  the  counsel  for  the  plaintiffs.- 
The  proceedings,  under  the  ccmimission,  were  the  only 
evidence  produced  on.  the  part  of  the  defendants,  when 
one  of  the  bankrupt  defendants  was  offered  as  a  wit- 
ness; two  of  these  defendants  had  pleaded  HMN^xj/zm^ii/ 
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1817.  only,  which  distinguished  this  case  from  that  of  Ratrnt  ▼. 

p  ^""^  Dunning f  as  there  both  the  defendants  pleadedthe  general 

V.  issue,  and  one  of  them  also  pleaded  his  discharge  under 

Braqlby.  ^  commission  of  bankrupt.  The  other  three  defendantSi 
in  this  case,  pleaded  their  bankruptcy }  and  the  onlj 
issue  taken  upon  these  pleas  was,  whether  the  phdntiffi 
had  proved  their  debt  under  the  commission  against 
them; — ^That'  was  admitted  by  the  phintiffs.  At  this  stage 
of  the  cause,  therefore,  a  verdict  might  have  been  eii-> 
tered  in  favour  of  one,  or  all  the  defendants,  who  had 
proved  their  act  of  bankruptcy.  Their  plea  was  fn^ 
bata  tt  allegata ;  and  there  vras  nothing  left  to  the  dis- 
cretion of  the  jury.  A  difficulty  was  experienced  at  the 
trial,  whether  this  being  an  action  of  contract  against 
several  defendants,  the  entering  a  verdict  in  favoor  of 
one  of  them  might  not  operate  as  a  discharge  of  die 
whole.  That  might  have  been  the  case  at  common 
law,  but  as  the  plea  was  founded  on  the  statute  of  die 
49  Geo.  3,  it  operated  as  a  complete  discharge  fumi 
three  of  these  defendants,  and  had  the  same  efiect  as 
entering  a  nolle  prosequi.  It  cannot  be  contended  that 
if  a  nolle  prosequi  had  been  entered  with  respect  to 
those  three  defendants,  that  they  would  have  been  in- 
competent witnesses.  He  cited  the  cases  of  Alormna  t. 
Hunter  and  Note  v.  Ingham.  They  were  not  interested  in 
the  event,  of  the  suit,  for  they  were  not  only  discharged 
from  thdr  liability  to  pay  the  debt,  which  is  the  subject 
of  the  action,  but  were  also  completely  exempt  finom  the 
payment  of  costs.  As,  therefore,  the  witness  offeredy 
stood  entirely  disinterested  with  respect  to  the  result  of  the 
suit,  and  was  merely  introduced  on  the  record,  as  a  no- 
minal defendant^  he  ought  to  have  been  admitted  as  a 
witness.  The  plaintifis  acknowledged  that  he  was  a  faaak- 
ruptf  and  he  could  not  therefore  be  considered  as  an 
intcfcstfid  witness.    It  has  also  been  hdd|  in  the  cue 
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of  JTard  v.  Hsydon  (a)^  that  a  defendant  in  an  action  of 
troTer^  who  suffers  judgment  by  default^  may  be  a  witness 
lor  the  co-defendants,  as  he  is  not  liable  for  the  costs  of 
the  issue  tried  against  the  others^  and  is  not  himself  re- 
leased whatever  may  be  the  event  of  that  issue  He  cited 
the  cases  of  Brown  v.  Fox  (i)^  Brown  v.  Brown  {c\  and 
Cbqpman  v*  Gravis  {d)f  firom  which  he  inferred,  that  in- 
asmuch as  one  of  the  defendants  had  become  bankrupt, 
and  obtained  a  certificate,  and  could  have  no  interest  in 
the  result  of  the  cause,  his  evidence  ought  to  have  been 
admitted. 

Lord  Chief  Justice  Gibbs. — This  case  was  moved  by 
my  brother  HmOeck^  on  two  grounds :  the  one,  that  the 
learned  judge  had  rejected  evidence  which  was  ofiered, 
and  which  ought  to  have  been  recrived ;  the  other  that 
he  had  misdirected  the  jury,  in  stating  the  efiect  of  the 
deed)  dated  in  August^  1810,  differently  from  what  it  really 
was.  Fhrstf  the  witness  offered  by  the  defendanu,  in 
order  to  prove  that  all  of  them  had  never  entered  into 
a  joint  contract  with  the  plaintiffs,  admitted  such  con- 
traa  by  his  plea,  and  merely  relied  on  his  bankruptcy. 
The  bankrupts  stood  as  defendants  on  the  record,  and 
contended  that  they  had  a  legal  defence; — the  plaintifffs 
went  through  their  proof,  and,  I  am  not  aware  of  any 
case,  in  which  it  has  been  laid  down  to  be  the  duty  of  a 
judge,  to  give  his  opinion  of  the  legal  effect  of  particular 
evidence  in  the  middle  of  a  cause,  in  order  to  have  an 
opportunity  of  introducing  other  witnesses  to  be  examined 
for  the  defendants,  and  still  less  so,  to  admit  witnesses  to 
disprove  that  which  they  had  before  admitted  to  be 
true.  Upon  these  grounds,  therefore,  I  am  of  opinion, 
that  such  evidence  was  very  properly  rejected : — Sicondlf^ 


I8I7. 
Emmbtt 

BaADLBY. 


(a)  t  Bip.  A5d.  S.P,2  Camp.  334, 1 
Mo.  1789-  >Ai//.  £m,  34  edit  63- 
(4)  9  Cnif.  333,  noUr, 
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1817*  with  respect  to  the  deed»  the  learned  judge  left  it  to  die 
jury  to  determine,  whether  there  were  a  dissolutioB-  of 
the  partnership  before  its  execution,  intimatiiig  it  at;  the 
Bradley,  s^^me  time  to  be  his  opinion,  that  such  was  not  the  case  ^  I 
therefore  think  there  is  no  ground  to  disturb  the  direc- 
tion of  the  learned  judge,  with  respect  to  the  lawy  nor 
the  verdict  found  by  the  jury,  with  regard  to  the  £Kts» 

Mr.  Justice  Dallas. — It  is  evident  that  a  partnershq> 
once  subsisted  between  all  the  defendants.  It  was  left  as 
a  question  for  the  jury  to  decide,  whether  this  partner- 
ship had  been  dissolved  before  the  deed  of  August^  1810; 
and  as  no  evidence  was  adduced  to  prove  such  dissolution 
before  that  time,  I  consider  they  have  rightly  detenmned. 
With  respect  to  the  objection,  whether  the  evidence  of 
the  bankrupt  defendants  was  properly  rejected  or  not, 
I  have  listened  very  attentively  to  the  whole  of  my 
brother  Hullock's  argument,  and  have  heard  no  case  died 
by  him  which  appears  to  bear  upon  this  point.  It  ^is  an 
application  of  a  novel  nature,  but  on  the  first  view  of 
the  case,  I  did  not  see  how  it  could  be  supported  m 
principle,  for  the  following  reasons:— The  general  role  is 
clear,  that  no  person  appearing  as  a  party  cm  the  reconi, 
can  be  admitted  as  a  witness  in  the  action,  onless  it 
seem  that  such  person  is  acquitted  of  his  liability  to  the 
action,  and  then  he  may  be  admitted  as  a  witness  for  the 
other  defendants.  That  rule,  however,  b  subject  to  dus 
qualification:  that  if  there  be  any  evidence  given  againt 
a  defendant,  he  cannot  be  admitted  as  a  witness,  for  the 
jury  are  entitled  to  exercise  a  discretionary  judgment  oo 
such  evidence;  and  though  the  judge  may  give  an  optnioQ 
before  it  goes  to  the  jury,  still  it  rests  with  the  latter,  and 
in  this  case  it  appears  that  there  was  evidence  adduced  on 
the  part  of  the  defendants,  and  it  was  not  until  after  the  - 
conclusion  of  the  plaintiff's  evidence,  that  the  defendants 
applied  to  support  their  case  by  the  admissiKlity  of  one 
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oF  the  banlcrupts  as  a  witness.    I  have  never  known  this  18  J  7. 

to  be  aUowed^  and  think  the  learned  judge  was  perfectly 
correct  in  his  decision. 

Mr.  Justice  Park. — I  take  the  principle  to  be  clear, 
that  a  plaintiff,  or  defendant,  or  any  party  upon  the 
record»  cannot  be  admitted  as  a  witness  in  such  a  case. 
It  was  therefore  incumbent  on  my  brother  Hullock,  to 
have  shewn  a  case  where,  on  a  question  of  contract, 
there  are  two  or  more  parties  entered  on  the  record, 
and  where  there  is  an  issue  joined,  that  the  defendants 
may  call  on  the  judge  to  admit  one  of  them  to  be  exa- 
mined as  a  witness.  In  the  case  of  Chapman  v.  Graves^ 
Mr.  Justice  Li  Blanc  admitted,  that  a  co-trespasser,  not 
sued,  was  a  competent  witness  for  the  plaintiff;  and,  in 
another  case  also,  tried  before  Mr.  Justice  Li  Blanc,  on 
a  joint  contract,  at  Lancaster,  one  defendant  was  allowed 
to  be  a  witness  for  the  other ;  but  in  that  case  the  de-> 
fendant,  who  was  admitted  as  the  witness,  had  pleaded 
his  bankruptcy,  and  a  mile  prosequi  had  been  actually 
entered.  Under  all  the  circumstances,  therefore,  I  do 
not  feel  myself  warranted  to  differ  in  opinion  firom  the 
Lord  Clucf  Justice,  and  my  brother  Dallas. 

Mr.  Justice  Burbough. — I  have  never  heard  of  an  in- 
stance, where  a  defendant  on  a  record  in  a  cause  has  been 
permitted  to  appear  as  a  witness,  unless  on  the  con- 
clusion of  the  plaintiff's  case,  except  where  one  of  the 
defendants  appeared  to  be  acquitted  of  his  liability,  but 
then  he  is  no  longer  a  party  on  the  record.  Such  is  the 
constant  course  in  actions  of  trespass ;  but  in  this  case 
the  defendants  were  obliged  to  go  into  evidence  to  prove 
their  case  on  a  plea,  which  in  express  terms  admits  a 
joint  cause  of  action  against  them  all ;— yet  one  of  those 
defendants,  it  is  contended,  is  to  be  admitted  to  prove 
that  no  joint  cause  of  action  had  accrued,  but  he  had  with 
the  others,  expressly  admitted  it  on  the  face  of  the  record. 
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I  am  therefore  clearly  of  opinion,  that  the  evidence  ouglit 
not  to  have  been  received. — ^The  case  is  left  predselj  in 
the  same  situation  as  it  stood  in  before  the  defendants 
were  under  the  necessity  of  going  into  proofs  after  die 
plaintiflTs  case  was  closed,  and  as  they  were  cooipelled  ta 
do  so>  I  think  this  witness  was  properly  rejected. 

Rule  discharged  (#). 


(a)  See  Currie  v.  Child,  3  Cmp.  283.  Bull-  N-  P.  99^ 


Tbondav, 
June  igtn. 


Hblungs  v«  Shaw. 


In  tn  action  of 
astumpsitf  by  an 
attorney,  to  re- 


This  was  an  action  of  autimpsii  brought  by  the  plaindfl^ 
to  recover  the  sum  of  £l9 : 6/ :  2dL|  for  woric  and  labour 
wlariveTo^thc^'  performed  by  him,  as  an  attorney,  for  the  defendant,  in 
the  year  1809. — The  defendant  pleaded  the  gencni 
issue,  and  the  statute  of  limitationa*     The  caoae  wai 

Mrd%"t1?o4ht  ^^  ^^^^  ^'  ^''^^  HolrufJ,  at  the  hst  asnxet  at 
it  had  been  set-  Tatinton,  when,  on  behalf  of  the  phuntiff  it  was  proved, 
that  the  bustnest  consisted  of  preparing  deeds,  £ot  die 
purpose  of  procuring  an  annuity  for  the  defendant,  ia 
1809,  who  then  went  abroad.  That  on  his  retnniy  ia 
Octoter^  I8I6,  the  plaintiff  called  on  Jum  with  his  bill; 
when  the  defendant  said,  'he  thought  it  had  been 

•**nlt  a^^uffiacnt  ^^^^^  **  ^^^  **™®  *«  annuity  was  granted,  that  he 

acknowledgment 

of  the  debt,  to  take  it  out  of  the  statute  of  limitations,  and  is  not  to  be  lefk  to  the  kirjr» 

at  evidence  of  the  admission  of  such  debt }  although  the  plaintiff  proved  his  bill  was 

not  paid  at  the  tiiQe  of  granting  the  annaity. 


grant  of  an  an- 
nuiw.— 
Evidence  that 
the  defendant 


tied  when  the 
annuity  was 
granted  ;  but 
that  he  had  been 
in  so  much 
trouble  since. 
Uiat  he  could  not 
recollect  any 


Shaw. 
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had  been  in  so  much  trouble  since,  that  he  could  not  1817. 

recollect  any  thing  about  it.*  It  was  also  proved,  by  the  „  "^^"^ 
fhintiFs  derky  who  attested  the  execution  of  the  an-  _  v. 
nuitydeedy  that  the  plaintiff's  bill  was  not  then  settled,  as 
no  money  had  passed  between  the  parties.  The  learned 
judge,  not  considering  ithe  evidence  sufficient  to  takie 
the  acknowledgment  of  the  debt  out  of  the  statute  of 
limitations,  directed  the  jury  to  find  a  verdict  for  the 
defendant,  with  leave  for  the  plaintiff  to  move  to  set  tt 
aside. 

Mr.  Serjt.  P^in  the  last  term  obtained  a  rule  nhi^  that 
this  verdict  might  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff,  for  the  amount  of  his  bill.  He  relied  on 
the  cates  of  Bryan  v.  Horseman  (a),  and  Partington  v. 
Butcher  it). 

Mr,  Seijt.  Lens  now  shewed  cause,  and  submitted,  that 
the  opinion  of  the  learned  judge  was  correct,  since  it  was 
supported  by  all  the  previous  cases.  The  decisions,  in 
such  cases,  have  extended  as  far  as  reason  warrants :  If 
a  party  admit  that  a  latent  debt  be  unsatbfied,  he  is 
bound  to  pay;  because  he  thereby  acknowledges  it  never 
has  been  paid.  The  defendant,  in  this  case  said,  *  he 
considered  the  debt  had  been  paid  long  ago.'  By  this 
he  did  not  admit  that  there  was  a  subsisting  debt;  and  he 
therefore  is  discharged  from  the  payment,  by  the  length 
of  time  which  has  intervened.  The  case  of  Caltman  v. 
il£ir/£(f),  was  similar  to  the  present;  as  there,  the  defend- 
ant stated,  '  that  he  did  not  owe  a  farthing,  for  it  was 
more  than  &x  years  since,'  and  it  was  there  held,  that  such 
statement  was  not  to  be  left  to  the  jury  as  evidence  of  an 
admission  to  take  the  debt  out  of  the  statute.  In  Bidmell 
V.  Keppel  (d),  the  defendant  referred  the  plaintiff  to  his 
solicitors,  by  letter ;  saying, '  that  they  were  in  possession 

(«)  4  E.  H.  599. (6)  6  E$p.  66. (c)  3  Taunt.  380. 

{d)  1  N.  R.  to. 
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1817*  of  his  determination  and  ability.*    The  court  held,  that 


Hbllivos 


there  was  not  sufficient  in  the  word  <  ability'  imexplainec^ 
T'"*"      to  take  the  debt  out  of  the  statute.    The  judgment  of 
Shaw.  Lqj.j  MansfiiUy  in  the  case  of  Trueman  v.  Ftnion  {a\  vai 

inapplicable  to  the  present  \  as  in  that  case  the  defend- 
ant said  ^  prove  your  debt,  and  I  will  pay  you ;  I  am 
ready  to  account^  but  nothing  is  due  to  you.'  He  thereby 
put  himself  on  the  balance  of  account  between  him 
and  the  plaintlffi  which  he  in  consequence  admitted.— 
As  here,  the  defendant  said,  '  he  thought  the  bill  had 
been  settled  at  the  time  the  annuity  was  granted,' and 
mentioned  nothing  to  excuse  the  length  of  time  whick 
had  since  elapsed,  but  *  that  he  had  been  in  so  much 
trouble  since,  that  he  could  not  recollect  any  thing  about 
it,'  is  a  sufficient  reason  to  shew,  that  he  considered  the 
debt  had  been  discharged.  This  case,  therefore,  comes 
within  that  of  Coltman  v.  Marshy  and  the  acknowledg- 
ment of  the  debt  ought  not  to  be  left  to  the  jury. 

Mr.  Serjeant  P^//,  in  support  of  the  rule  observed, 
that  the  case  of  Coltman  v.  Marsh  was,  not  only  inappli- 
cable to  the  present,  but  in  direct  contradiction  to  the 
authorities  which  had  been  laid  down  in  other  cases.— 
The  principle  established  by  these  cases  is,  that  the  effect 
of  the  statute  is  only  to  explain  the  remedy,  without  de- 
stroying the  debt.  It  has  been  invariably  held,  that 
where  a  party  admits  the  existence  of  a  debt^  the  jury 
may  presume  whether  such  debt  have  been  paid  or  not 
It  was  the  intention  of  the  statute  to  protect  thos^  only 
who  had  actually  paid.  The  case  of  Cobman  v.  Mmrsb  was 
impugned  by  the  subsequent  one,  oiLiopir  v.  Trnttm-ifi)* 
He  referred  to  the  case  of  Craig  v.  Cox  (c),  and  a  maao- 
script  case  therein  cited,  in  which  the  defendantt  upon 
an  application  made  to  him  for  a  debt,  wrote  for  answeri 


(a)  Cowp.  548. (6)  16  E.  420. (e)  1  EoU,  380. 
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that  *  he  would  satisfy  the  plaintiff,  for  that  he  could  I817. 

shew  his  leceipt,'  in  which  case  it  was  held,  that  the  ^*^ 

defendant  was  bound  to  produce  a  receipt ;  and  that  it  0. 

waSf  at  all  events,  a  sufficient  acknowledgment  to  go  to 
a  jury,  upon  his  £uiing  so  to  do. — The  facts  here,  are 
within  the  meaning  of  that  case,  for  the  defendant  said, 
^  he  thought  he  had  settled  the  bill  when  the  annuity  was 
granted;'  but  this  was  negatived.  The  defendant,  by 
this,  admitted  that  he  owed  money,  but  thought  it  had 
been  paid  at  a  specific  time. — If  he  admitted  his  liability, 
and  referred  to  a  specific  time,  when  he  considered  the 
payment  was  made,  and  the  plaintiff  proved,  that  at  the 
time  the  defendant  presumed  the  bill  had  been  paid,  no 
money  passed,  it  should  have  been  left  to  the  jury  to 
infer,  whether  the  money  were  or  were  not  paid  at  that 
time*  The  case  of  Partingian  v.  Bmtcber,  could  not  be 
distii^(uidied  from  the  present,  for  as  the  defendant  had 
admitted  the  existence  of  a  debt*  and  that  he  thought  it 
had  been  settled  at  the  time  the  annuity  was  granted, 
whereas  it  was  proved,  by  the  plaintiff,  that  such  was 
not  the  case;  it  may  be  very feirly supposed,  that  the 
iAt  has  never  been  discharged.  No,  direct  promise  is 
necessary  to  take  the  case  out  of  the  statute ;  the  rule 
mnst  be  laid  down  as  to  what  will  amount  to  a  sufficient 
acknowledgment ;  and,  as  the  case  of  Cabman  v.  Marsh 
was  in  contradiction  to  the  other  authorities,  he  con- 
tended  that  he  was  entitled  to  his  rule* 

Lord  Chief  Justice  Gibbs. — ^In  the  first  place,  I  am  of 
opinioiii  that  the  evidence  adduced  by  the  plaintiff,  to 
prove  the  admowledgment  of  the  defendant's  debt>  was 
insufficient  to  take  it  out  of  the  statute.  I  agree  with 
my  brother  PM^  that  it  is  difficult  to  reconcile  all  the 
caaes  which  have  been  determined  on  this  point.  It  is 
probable  that  if  the  courts  could  retrace  the  steps  which 
they  have  taken,  they  would  perceive  that  justice  would 


Shaw. 
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1B17.  have  been  better  consulted  by  a  strict  adherence  to  the 

^  ^^^  statute,  without  consulting  the  particular  cases  of  indin^ 

9.  duals.    In  this  case,  we  have  the  statute  alone  to  deal 

with;  but  the  former  decisions  require  consideratioiL 
The  courts  have  determinedi  that  when  a  defendant  ac» 
knowiedged  a  debt  to  be  due  to  a  plaintiff^  the  statute 
did  not  operate  as  a  discharge ;  and,  furthey,  that  a  de- 
fendant, who  admitted  the  existence  of  a  debt,  but  daim- 
ed  his  discharge  under  a  written  instrument,  to  which 
he,  with  precision  referred,  but  which  did  not  amount 
to  a  legal  discharge,  was  bound  by  such  admission,  as 
he  thereby  precluded  all  possibility  of  any  other  pay- 
ment, unless  what  the  instrument  afforded.  S09  where 
a  defendant  challenged  a  plaintiff  to  a  certain  species 
of  proof,  i/fs.,  that  he  would  satisfy  the  plaintifi^  as 
he  could  produce  his  receipt,  it  was  held,  that  he  was 
bound  to  produce  such  receipt :  It  is  unnecessary  to  con- 
sider the  other  cases,  as  they  cannot  be  easily  reconciled. 
The  case  of  Partington  v.  Butcher  is  the  only  one  applf" 
cable  to  the  present,  as  the  defendant  there  relied  on  a 
certain  instrument,  which  ^^  claimed  as  a  discharge; 
but  he  admitted  the  existence  of  the  debt,  if  the  instru- 
ment did  not  operate  as  such  discharge. — ^The  question 
is,  whether  the  evidence,  adduced  in  this  case,  amooms 
to  an  admission  of  the  existence  of  the  debt.  The  de- 
fendant cgnsidered  it  a  stale  demand,  and  that  it  had 
been  settled  at  the  time  when  the  annuity  was  granted; 
but  that  he  had  been  in  so  much  trouble  since,  that 
he  did  not  recollect  any  thing  about  it.  His  memory, 
therefore,  might  be  impaired  by  anxiety,  and  he  did  not 
positively  assert,  that  the  money  was  paid  by  him  at  the 
time  of  the  execution  of  the  annuity  deed,  so  as  to  fur- 
nish a  conclusive  proof  that  the  debt  has  not  been  since 
discharged  {  and  I  therefore  think  that  this  case  is  pro- 
tected by  the  statute. 
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Mr*  Justice  Dallas. — The  cases  applicable  to  this  sub-  I817. 

ject  are  niimerousy  and  not  to  be  reconciled.     They      •,   ^■^'^ 
necessarily  most  be  so,  because  the  acknowledgment  of  v. 

the  debtor  must  depend  on  particular  circumstancesi  if  Shaw^ 
iK>t|  they  would  appear  consistent.  On  taking  the  ab- 
stract principles  from  all  those  cases,  they  leave  this  as  a 
governing  rule.  What  are  the  grounds  of  public  justicei 
on  which  the  statute  depends?  That  actions  most  be 
commenced  within  a  given  time  ;-^f  not«  the  debtors 
are  discharged.  It  is  the  general  presumption,  that  a 
party  may  wait  six  years  for  the  receipt  of  his  money ; 
but  where  pajmients  are  delayed  beyond  this  period, 
the  statute  ought  to  receive  a  liberal  construction.  One 
of  its  objects  was  to  urge  plaintiffs  to  use  due  diligence 
in  making  demands  for  payment  of  their  debts  $  and,  on 
the  other  hand,  to  protect  defendants  from  being  com-* 
pelled  to  produce  receipts  for  sums  which  they  have  dis- 
charged. The  statute,  however,  does  not  protect  a  party 
against  the  payment  of  a  just  debt.  If  there  be  an  ac- 
knowledgment of  such  debt,  the  statute  does  not  apply  j 
but  it  is  necessary  that  such  acknowledgment  should  be 
dear  and  specific.  Can  it  be  presumed  that  the  defendant 
here  disclaiming  the  debt,  and  stating  himself  to  be  im- 
paired in  health,  from  trouble  and  anxiety,  so  as  to  prevent 
him  from  the  recollection  of  the  precise  time  when  the 
debt  was  paid,  can  be  a  sufficient  acknowledgment  to 
take  it  out  of  the  statute?  It  would  be  going  to  a  greater 
length  than  is  warranted  by  any  cases  which  have  been 
previously  determined;  and  I  think  that  the  doctrine  laid 
down  in  these  cases  should  be  narrowed,  rather  than  ex- 
tended. 

Mr.  Justice  Park.—  The  defendant  has  not  referred  to 
any  particular  mode  or  time  of  payment ;  but  thought  it 
had  been  effected  when  the  annuity  deed  was  completed : 
I  therefore  think  this  case  comes  clearly  within  the  mean* 
ing  of  the  statute. 
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I817.  Mr.  Justice  Burrough. — ^The  defendant  referred  to 

„  """^  ^         the  time  of  the  granting  the  annuity.     It  might  be  abom 
V.  that  period.    By  the  rule  of  law,  an  admission  to  take  a 

bHAw.  ^^^  ^^^  q£  ^y^^  statute  must  be  all  taken  together^  and 

the  defendant  did  not  perfectly  recollect  it,  but  coo- 
sidered  the  money  had  been  paid.  This  admissioni  there- 
fore, cannot  amount  to  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  sutute. 

Rule  discharged 


Friday, 

June  20th.  MooBE  v.  The  Earl  of  Plymouth. 

^/*T^f  h^wk*  ^^  ^^  ^^^'  *^^  plaintiff  declared  in  trespass  against  the 
ing  and  hunting  defendant,  for  breaking  and  entering  certain  closes  of  the 
toSioot'ine.—      plaintiff,  and  for  breaking  open  the  gates  thereof,  and 

Qucere,  Whether  with  feet  in  walking,  and  with  dogs,  treading  down  and 
a  reservation  of  •!•         1  *  j  •        .  .  •  t       • 

this  description,    spoiling  the  grass  and  com  therein  growmg;  and  homing 

either  as  a  grant  and  searching  in  such  closes  for  hares,  pheasants,  par- 
or  personal  ease-       .,  ,  °  .,.,.„.  , 

ment,  can  be  en-  tridges,  andK)ther  game;  and  shooting,  kiUing,  and  carrf' 

iMd^h  °h  •"^"f    *"8  *^^y  *^®  same,  and  converting  and  disposing  thereof 

•his  body.  to  his  own  use. — ^The  defendant  pleaded,^rj/,  the  general 

issue  of  not  guilty;  secondly,  as  to  the  breaking  and  en* 

tering  the  closes,  and  the  treading  down  and  spoiling 

the  grass  and  com  therein  growing,  and  with  dogs  and 

guns  hunting  and  searching  in  such   closes  for  hareSf 

pheasants,  partridges,  and  other  game;   and  shooting} 

killing,  and  carrying  away  the  same,  and  converting  and 

disposing  thereof  to  his  own  use. — ^That   on  the  27tb 

.  of  February f  1655,  the  Right  Hon.  Thomas' Windesor^lM 

JPifiu2f/9r,beii\g  entitled  to  the  equity  of  redemption  in  the 


I 


IN  f  RB  FIFTY-8BVBNTH  YEAR  OF  OBO.  111. 


347 


premises,  by  the  indenture,  next  thereinafter  mentioned 
and  conveyed,  and  John  Langham  and  Stiphen  Lungbam 
being  seized  in  fee,  subject  to  the  said  equity  of  redemf>- 
tion  in  the  said  premises,  by  a  certain  indenture  tripartite 
made   between  the  right  honourable  Thomas  Windesotj 
Lord  WMesar,  of  the  first  part,  John  Langham  and 
Stephen  Langham  of  the  second  part,  and  Thomas  Foley 
and  Sjebard  Jones ^  of  the  third  part, — the  said  Thomas 
Ix>rd  WTndesoTf  and  the  said  John  Langham,  and  Stephen 
Langham  (by  the  entreaty  and  appointment  of  the  said 
Thomas  Lord  Windesor)  for  the  considerations  therein  men* 
tioned,  granted,  bargained,  sold,  aliened,  released,  and 
Confirmed  unto  the  said  Thomas  Fdey  and  Rkhard  J^nes 
(and  to  the  heirs  and  assigns  of  the  said  Thomas  FoUjf  for 
«ver,  in  their  actual  possession,  &c.);  *  All  that  park  or 
enclosed  ground,  called  Bordesley  Park  \  together  with 
divers  other  premises,  in  the  said  first-mentioned  indenture 
particularly  described,  and  (among  others)  the  said  seve- 
ral closes  in  which,  &c.;' — excepted  always  and  reserved 
out  of  the  said  first-mentioned  indenture,  free  liberty  ef 
hawking  and  hunting,  in,  over,  and  upon  any  of  the  said, 
premisesy  for  the  said  Thomas  Lord  Windesor,  and  the 
hdrs  of  hb  body,  and  his  and  their  friends,  servants,  and 
followers: — ^And  the  defendant  further  said,  'that  the  pre- 
mises tlierein-before-mentioned,andin  the  said  first  men- 
tioned indenture  described,  whereof  the  said  several  closes 
in  which}  &c.  in  the  said  first-mentioned  indenture  also 
described,  were  part  and  parcel  as  aforesaid,  by  several 
mesne  assignments  thereof,  afterwards  and  before  the 
said  time,  when,  &c.  came  to  and  vested  in  one  Henry 
Coast,  and  that  he,  {Henry  Geasi),  before  the  said  time, 
when,  &c  demised  the  said  several  places,  in  which,  &c. 
(among  other  premises)  to  the  plaintiff,  who  by  virtue  of 
such  denuse,at  the  said  time,  when,  .Sec.  was  the  tenant 
of  the  said  Henry  Geast,o{ the  said  several  places,  in  which 
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&t.^,'-^and  the  defendant  further  said,  *  that  he»  at  Hii 
said  several  timeS}  when,  &c.  ¥ras,  and  now  is,  the  hdr 
of  the  body  of  the  said  Thomas  Lord  JFifuUscr,  and  being 
such  heir,  he  did,  in  the  exercise  of  such  free  liberty,  so 
excepted  and  reserved,  out  of  the  said  firtt-mentii»ied 
indenture  as  aforesaid,  of  hawking  and  hunting,  in,  over, 
imd  upon  the  said  premises,  whereof  the  said  closes,  m 
which,  (lc.  at  the  said  several  times,  when,  &c.  were 
and  now  are,  part  and  parcel  as  aforesaid,  commit 
the  said  several  supposed  trespasses,  as  he  lawfollj 
might  for  the  caus6  aforesaid.'— The  third  plea  was 
similar  to  the  second,  omitting  the  statement  of  die 
equity  of  redemption. — ^The  plaintiff  joined  issue,  on  die 
first  i^ea,  of  not  guilty;  and  demurred  to  the  second  and 
third,  and  assigned  for  cause :  that,  ^  Whereas  the  Sdd 
defendant,  by  the  said  second  and  third  pleas  hath  pnV' 
lessed  to  justify  all  the  trespasses  complained  of  in  die 
declaration,  under  and  by  virtue  of  the  said  reservation 
in  the  said  indenture,  by  the  said  Thamai  Lord  Windim^ 
ih  the  said  second  and  third  pleas  mentioned,  viz. — ^  Hie 
free  liberty  of  hawking  and  hunting,  in,  over,  and  upon 
the  said  closes,  for  the  said  Thomas  Lord  Windesor^  and 
the  heirs  of  his  body,  and  his  and  their  friends,  servants, 
and  followers:' — Yet  the  said  defendant  had  not,  by  his 
said  second  and  third  pleas,  justified  the  hunting  and 
searching  with  the  said  dogs  and  guns  in  the  said  closes 
for  the  said  hares,  pheasants,  partridges,  and  other  game, 
and  then  and  there  shooting  the  same;  nor  the  ^illiog 
the  said  hares,  pheasants,  partridges,  and  other  game  being 
in  and  upon  thesaid  closes,  inasmuch  as  the  said  reservatioQ 
to  hunt  and  hawk,  so  reserved  as  aforesaid,  did  not  jostify 
the  hunting  and  searching  with  dogs  and  guns  for  thesaid 
hares,  pheasants,  partridges,  and  other  game ;  nor  the  shoo^ 
ing  nor  killing  the  said  hares,  pheasants,  partridges,  and 
ether  game,  otherwise  than  by  hunting  the  same. — ^The 
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dtffendaDt  joined  in  demurrer. — ^The  questions  for  the 
opinion  of  the  court  werc^  Whether  the  reservation  in  the 
deed  of  1655,  were  valid  or  not ;  and,  secondly,  whether 
the  right  of  hunting  and  hawking  authorised  shooting. 

Mr.  Seijt.  BUiseij  on  a  former  day  in  this  term^  in 
support  of  the  demurrer  submitted  that  the  reservation 
in  the  deed  was  void,  as,  in  the  J!rst  place,  if  it  were 
good  to  Lord  Windisor  for  life,  it  could  not  extend  be- 
yond that  period}  and,  that  sicomdly^  it  was  wholly  void, 
as,  at  the  time  such  reservation  was  made,  the  grantor  had 
die  equity  of  redemption  onlyt  and  no  legal  estate  in  the 
premises.  On  the  first  ground,  he  contended,  that  this 
.was  a  mere  personal  easement  or  privilege,  and  could  not 
be  reserved  to  a  man  and  the  heirs  of  his  body. — ^It  passed 
no  interest  in  the  land,  nor  could  any  profit  be  derived 
out  of  it.  It  might  be  assimilated  to  other  easements,  as 
for  tnstancey  those  of  ways,  which  are  granted  personaUy 
and. cannot  become  transmissible  or  assignable,  unless 
affiled  to  land,  when  they  may  exist  and  descend  as 
appurtenant,  but  not  in  gross.  This  principle,  as  applied 
to  waysy  ' may  be  grounded  on  a  special  permission;  as, 
when  an  owner  of  land  grants  to  another  a  liberty  of 
pasnng  over  his  grounds  to  go  to  church,  to  market,  or 
the  Uke :  In  which  case  the  gift  or  grant  is  particular 
and  confined  to  the  grantee  alone; — ^it  dies  with  the 
person,  and  if  the  grantee  leave  the  country,  he  cannot 
assign  his  right  to  another,  nor  can  he  even  justify  taking 
another  person  in  his  company*  [a).  The  question  then 
is,  how  be  this  reservation,  being  considered  as  a  personal 
grant,  to  shoot  and  hunt  over  the  lands  of  another,  could 
be  granted  to  a  man  and  the  heirs  of  his  body.  This 
cannot  be  considered  as  an  entailable  gift  or  grant  {b). 
It  may  be  contended  that  if  this  be  not  an  entailable  inr 
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teresty  it  may  still  be  a  fee  conditional^  as  before  the 
statute  de  donis  («),  and  a  grantee  by  his  grant  or  «e- 
lease>  might  bar  his  heir,  as  he  might  have  done  at  cooi- 
mon  law.  The  condition,  therefore,  being  fulfilled  by 
Thomas  Lord  Wtndisor^s  having  had  heirs  of  his  body,  he 
might  alien  and  transfer  his  right.  Then,  however, 
this  insurmoantable  obstacle  arises  against  the  defiendaiit, 
vfz:  that  he  could  not  derive  his  interest  in  this  manDcr, 
because  it  is  not  of  a  transferable  or  descendable  nature, 
unless  annexed  to  land.  It  is  not  assignable,  for  *a 
'  licence  to  hunt  can  extend  only  to  him  to  whom  k  is 

<  given,  and  cannot  be  granted  over;  for  licence  is  but 
'  pleasure,  which  cannot  be  granted  over  any  more  than 
*  an  easement  of  way  over  my  land,  and  the  same  bw  of 
'  licence  to  come  into  my  house,  and  eat  and  dridk^  am- 

<  not  be  granted  over'  (b).  Game  can  only  be  considered 
in  the  nature  of  personal  property.— Can  this  reservadon, 
therefore,  amount  to  an  easement,  or  property  in  landfiir 
a  man  and  his  heirs  ?  A  licence  to  hunt,  is  meielfibr 
pleasure.  There  is  no  authority  which  extends  to  die  grmt 
of  an  easement  to  a  man  and  the  heirs  of  his  body,  if  it 
be  admitted,  that  this  is  not  an  assignable,  nor  properly 
enuilable  interest,  but  that  it  is  still  descendable  witb  the 
estate,  and  must  continue  to  Thomas  Lord  Wtndesmr^  and 
the  heirs  of  his  body,  stilt  it  is  void  by  the  statute  of  fw 
en^fhris(c)f  and  becomes  an  inalienable  service,  dwgtd 
on  the  land.  He  referred  to  the  case  of  Bradsbam  v. 
Lawson  (J),  where  it  was  held,  <  that  if  a  lord  of  a  manor 
convey  a  customary  estate  to  the  tenant,  he  cannot  reserve 
to  himself  the  ancient  services ;  for  the  tenant  by  reason 
of  the  statute,  must  then  hold  of  the  superior  locd.^ 
No  distinction  can  be  drawn  in  a  case  where  an  old  ser* 
vice  is  created,  or  where  there  is  a  new  service  by  in- 


(a)  13  Edw.  I.e.  1.- 
(0  18  J?Jt0.  I.Stat.  1.- 


-(b)  Brooke'i  Ahr.  Lie.  ()5,  pi.  la- 
~(d)  4  T,  R.  443. 
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denture.    This  case,  therefore,  comes  within  the  prin- 
ciples laid  down  in  Bradsbaw  v.  Lawson,  and  the  re- 
senration  cannot  be  parted  with,  but  must  remain  as  a 
species  of  feodal  relation.     Secondly,  the  reservation  is 
wholly  void,  on  account  of  its  uncertainty  and  generality. 
He  referred  to  the  case  of  Fiich  v.  Ranvling  (a),  where  it 
was  held,  that  a  custom  for  all  persons  for  the  time  being 
(bong  in  a  parish)  to  play  at  cricket  was  bad,  since  it  might 
extend  to  all  the  persons  in  England. — The  reservation 
in  question  is  co-extensive  with  that  custom,  since  it  is 
not  confined  to  the  particular  friends  of  Lord  Windesotj 
but  includes  his  heirs,  and  his  and  their  friends ;  as  a  re- 
servation it  is  further  void,  as  Lord  Windesar,  at  the 
time  of  the  grant,  possessed  no  legal  interest  in  the  pro- 
perty*    He  referred  to  Shepherd's  Toitehstme  (h)y  to  shew 
that  a  reservation  must  be  made  to  the  grantor,  and  not 
to  a  stranger  to  the  deed.     It  is  not  an  exception,  because 
it  is  not  a  part  of  the  thing  granted,  neither  can  it  be 
construed  in  the  nature  of  a  grant.    It  is  therefore  clear 
that  it  can  be  good  only  as   a  reservation,  and  a  re« 
serration  must  be  made  to  the  grantor.    The  law  ^Q 
take  no  notice  of  an  equitable  interest.    He  dted  the 
case  of  Chethom  v.  Williamson  (r),  as  being  precisely  in 
pointf  and  relied  on  the  judgment  there  given  by  Mr. 
Justice  Lawrence. — ^This  reservation  cannot   be  consi- 
dered as  a  grant,  for  it  is  in  the  nature  of  a  bargain  and 
sale,  which  cannot  pass  an   easement.     The  case   of 
Cbitbam  v.  H^lliamson  was  more  than  a  mere  personal 
privilege,  and  no  question  was  there  made  as  to  whom 
it  would  descend.    In  Lord  Mountjoy*s  case  (lOi  &  liberty 
to  enter  and  dig  was  held  to  be  an  interest  in  the 
land.     Thirdly^  he  contended,  that  if  the  reservation 
\  valid,  still  a  liberty  to  hawk  and  hunt  did  not  ex- 
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tend  to  shooting.  It  must  be  confined  to  hunting  and 
hawking  in  the  ordinary  acceptation  of  the  words^  and 
could  not  enable  a  person  to  enter  on  lands  with,  guns 
for  the  purpose  of  shooting  game.  A  licence  must  be 
pursued  strictly  (a)—SOf  in  MamaotkTs  Fonst  Laws  (^X 
a  licence  to  hunt  must  be  pursued  within  the  very  manor, 
and  cannot  be  extended. — The  use  of  guns  were  known 
long  before  the  deed  of  1655.  To  support  this  assertion 
he  referred  to  the  statutes  of  the  33  Hen.  8,  c.  6,  and 
the  34  of  Edw.  6,^.  14  [c).  It  is  probable  that  a  liberty 
might  be  reserved  to  hawk  and  hunt,  but  not  to  shooti 
as  by  the  latter  means  the  game  is  more  easily  destroyed^ 
If  it  w^re  intended  that  this  reservation  conveyed  the 
privilege  of  shooting,  why  were  the  words  hunting  and 
hawking  only  introduced  ? — for  neither  of  these  terms 
can  extend  to  shooting. 

Mr.  Seijt.  Lins^  contri,  said  that  he  should  first  con- 
sider the  special  ground  of  demurrer.— He  premised  that 
huntingi  in  its  general  acceptation,  was  the  most  enlaiged 
term  for  sporting  that  could  be  used;  as  it  extended 
to  any  pursuit  of  game. — It  was  the  intention,  by  the 
reservation  in  the  deed,  to  grant  an  indulgence  to 
Lord  Windesor  his  heirs  and  their  friends  to  enter 
the  lands  for  the  purpose  of  sporting;  and  althoui^ 
it  could  not  transfer  an  interest  in  the  soil,  ttili, 
if  it  were  sufiident  to  secure  those  who  entered  from 
committing  trespass,  it  would  be  good.  If  this  resem- 
tion  l^e  within  the  principles  laid  down  in  the  case  of 
Chitbam  v.  Williamson  it  would  be  insufficient,  but  it  is 
not  here  necessary  to  go  so  far,  as  an  interest  in  the  soil 
was  not  required.  The  statute  11  Htn.  7,  c.  17,  is 
applicable,  to  shew  that  hunting  extended  to  the  taking 
of  pheasants  or  partridges  in  nets,  and  that  shooting  w» 

Ca)  Owen73,  Vin,  Abr,  Licence  C,— — (5)  188.— ^c)  Repealed 
bjr6*7  W.Z.Q.  13.  f.  3, 
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not  then  in  usej-and  extended  to  protect  game  in  manors^  1817« 

and  to  rive  the  licence  of  sportine  to  the  lords,  their        ^J^*^ 
^jj  .1..^,.  jt_.  Moore 

mends  and  seryants,  in  hunting,  hawking,  and  taking  v. 

of  pheasants  and  partridges. — The  question  is,  whether     J**'^"^*^ 

this  b  a  Toid  reservation,  or  whether  it  may  be  considered 

as  a  transmissible  interest  ?   An  interest  in  the  soil  is  not 

necessary,  and,  therefore,  it  is  not  expedient  to  extend 

tins  case  so  far  as  a  grant.     If  this  be  a  mere  personals 

licence,  it  cannot  be  extended,  but  must  be  restricted  to 

Lord  Winditmr^  for  life.    But  this  interest  may  be  en- 

taHed  by  the  statute  de  donis.    If  it  relate  to  tenements, 

it  is  a  fee  simple  conditional.    The  grantor  Is  not  obliged 

to  riienatey  nor  is  it  transmissible  on  other  grounds,  but 

■  remains  with  the  grantor  and  his  heirs  as  long  as  the 
licence  continues.    The  issue  of  Lord  Windesor,  there- 

'  fore,  being  still  in  existence,  the  licence  enures  to  them. 
With  respect  to  a  right  of  way  to  a  man  and  his  heirs,  it 
may  be  difficult  as  to  its  existence,  but  still  such  right  may 
be  inheritable.  An  annuity  cannot  be  entailed,  because 
it  is  merely  jpersonal ;  still,  however,  it  may  be  aliened,  or 

•  sold.  It  cannot  be  assumed  that  a  grant  must  expire 
with  the  person  to  whom  it  is  granted.  He  referred  to 
Co.  Litt.  (a),  to  shew  that  this  reservation  came  within 

-  the  statute  dlr  Jonis,  The  grantor  had  a  right  to  exercise 
this  privilege  ^thin  these  lands^  and  although  he  had  no 
right  to  garnet  3S  a  personal  chattel,  still  he  had  a  right  to 
enter  the  lands  in  pursuit  of  it.  It  has  been  held  (^X  that 
although  a  grant  of  a  thing  which  does  not  concern  lands 
or  tenementSf  and  is  not  exercisable  in  lands  or  tene- 
ments, cannot  be  entailed  within  the  statute  dedonisi  yet 
it  was  resolved,  that  a  name  of  dignity  might  be  entailed 
widiin  that  statute  (c).  So,  in  ManxelTs  case  {d)^  it  was 
held  that  the  office  of  steward,  receiver,  or  bailiff  of  a 

Ca)  so,  a. -{h)  J  Roll.  Abr.  837,  pi.  50 (c)  Nevits  cw. 

7  Coke,  33,  b. (<2)  Plowden't  Comm.  S  &  3. 

TOL.  I.  Ak 


Moore 


554  CASKS  IN  TRIVirV  TEBUf 

iBi/^  manor^  might  be  entailed  within  the  statute^  becansf  it  is 

exercisable  within  lands.    There  cannot  be  a  piore  re- 
mote connection  from  land^  than  a  nomination  of  titk* 
The  Earl  of      ^  ^ght  to  fowl  is  not  unconnected  with  soil,  far  a  pre* 
fcription  for  all  the  tenants  of  a  manor  to  £dw1  in  a  wars 
^  ren  is  good :  it  is  a  profit  aj^rendre,  ai^  alUno  sob  (0)9 
This  reservation,  therefore,  amounts  to  more  than  » 
easement.   [Lord  Chief  Justice  &Us. — ^The  lord  niay  pr^ 
scribe  for  his  tenantst     In  the  case  of  copyholds  he  nmst 
prescribe  for  himself  and  his  copyholders  also.    In  the 
case  of  a  freehold,  he  must  prescribe  for  himsdf  and  for 
all  whose  estate  he  hath,]    In  Davies\  case  the  tenants 
might  prescribe  for  themselves,  for  being  a. right  to  enter 
09  a  warren  it  was  a  profit  apprendre,  and  the  tenants 
might  maintain  their  right.    So,  if  one  give  a  licence  to 
me  and  my  heirs,  to  hunt  in  his  park,  I  have  a  right  to 
have  it  by  writing,  for  that  which  passes  by  Ucence  ii 
for  a  perpetuity  (£).—Thisre6ervation  not  bdng  restri^ 
to  Lord  JFmdfior  individually,  is  sufficient  to  protect  hm 
and  his  heirs,  &c.  from  being  liable  to  an  action  of  ties* 
pass  for  following  game  in  the  lands  of  another^  althopfb 
no  interest  passed  in  such  lands  by  the  reserval^.    I| 
has  been  contended,  that  this  was  a  service,  aodf  tliert* 
fore,  contrary  to  the  statute  of  quia  en^t$nSf  bm  it  in  apl 
so,  for  there  is  no  holding  to  create  such  servioeifiiitliir 
is  there  anew  holding,  for  it  is  merely  a  ren(n*!^atiOO  ef  1^ 
personal  privilege ;  neither  does  it  create  any  M/tm  serfisi 
with  reference  to  any  feodal  relation.    It  has  Ipieen  ttU, 
that  this  reservation  is  void,  on  account  of  unoertMBty, 
for  which  purpose  the  case  of  Fiub  v.  RtnvG^g  has  Imwi 
cited,  which  is  wholly  inapplicable,  for,  in  this  dMiliis 
friends  of  Lord  Windiscr  must  accompany  hin^'  aa  a 
stranger  would  not  be  justified  in  entering  &e  lands;  < 


(a)  DaoMi'f  case,  3  Mod.  Rep.  S46.--^^)  Year  Booli,  11  As. 
7>  ft).  8.  ' 
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H  k  were  bad  fbr  friends,  it  would  be  good  for  the  h^ir» 
of  liord  Whulesor.  This  reservation  howetcr  extends  ev«t 
to  the  servants  of  Lord  Windesor^  for  •  if  a  man  has  a  licence 
^  for  khn  and  his  servants  to  hunt  at  his  pleasure,  he  may 
*  also  kill  and  carry  away,  for  the  licence  for  die  servant 
^  imports  an  interest  in  the  thing^  (#).  If,  therefore^ 
dm  reservation  can  be  considered  entailable,  the  defendant 
would  have  a  sufficient  interest  in  the  bnd,  and  in  Plowdm 
€ven  a  remote  interest  was  held  to  be  sufficient.  Thil 
neervation  may  further  be  entailed,  under  the  statute  Jk 
dmi^  It  may  be  extended  to  the  heirs  of  Lord  IVimknr,. 
m  they  have  a  fbe  simple  conditional.  This  is  not 
puririy  a  personal  interest,  as  the  exception  was  no  part 
ef  iShe  (Ad  estate,  nor  a  reservation  of  the  old  right ;  and 
-  Ike  defendant  is  therefore  entitled  to  judgment. 

Mr.  Seijt.  £bsset,  in  reply,  submitted,  that  this  wae 
aeither  a  grant  nor  an  exception,  but  merely  a  reserva^ 
tioii  out  of  the  original  deed.  It  has  been  contendec^ 
that  the  receivership  of  a  manor,  as  an  office  of  profit^ 
was  entailable  (  but  that  was  a  privilege  to  enter  lands  fbt 
m  partiailar  purpose.  It  has  also  been  insisted,  that  thii 
wseimtion  was  not  void  for  uncertainty,  but  there  is  9 
ifatinctionhi  thecase  of  iPi^ii  v.  RMwlbfg,  as  a  custom  fot 
an  the  JahahitantBofa  parish  to  play  at  games  and  tport^ 
urn  good  I  but  that  a  simihr  custom  for  all  the  pmront 
withm  a  pmb  was  bad.  So,  here  the  friends  of  Lord 
Wi994ks$t  wefe  uncertain.  If,  therefore,  this  reservatioa 
be  bad  for  Us  friends,  it  must  be  equally  so  for  himself 
and  his  hdrs,  for  the  reservation  is  entipe,  and  cannot  be 
goody  as  to  one  part,  and  bad  as  to  the  other.  With 
ft^MCt  to  £he  case  of  Bradibaw  v.  MdfWMh  the  estate 
was  not  held  1^  the  grantor,  because  there  wasy'  first 
a  fooffinent  of  services  followed  by  a  covenant  to  pay 
old  tervices,  as  new,  and  the  action  was  brought  for 
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such  services,  and  not  for  the  profits.     There  was  conse- 
quently no  pretence  to  say  that  there  was  a  forfeiture  % 
such  service.  As  to  the  licence  for  a  man  and  his  servant^ 
cited  from  Com.  Dig.,  it  refers  to  the  earlier  authorities, 
which  establish  that  warrens,  chaces,  and  parks,  are  incoi^ 
poreal  hereditaments,  and  give  the  owners  an  interest  is 
game,  and  make  it  a  specie  of  property;  but  it  cannot  ex- 
tend to  this  case,  which  is  neither  a  grant  nor  an  easement 
In  Davieis  case,  the  owner  of  the  warren  had  a  propert7 
in  the  game,  as  well  as  an  interest  in  the  land.    The 
case  cited  from  the  Tear  Books  for  a  licence  within  a  paik 
Cdls  under  the  same  principle,  for  both  these  places  are 
privileged.     An  easement  cannot  be  entailable,  witUii 
the  statute  di  doms,  if  no  profit  be  attached  .to  it.  .  The 
property  in  game  b  confined  solely  to  privileged  places, 
and  cannot  extend  to  land  generally.     Dignities  belong 
to  land,  because  they  derive  their  name  only  from  it; 
but  it  does  not  follow  that  although  they -may  be  remote 
from  the  land,  that  all  other  easements  may  be  entaiUL 
So,  an  annuity  may  be  limited  to  a  man  and  his  heixsi 
because  a  profit  is  derived  from  it;  but  an  esaemafit 
without  interest  or  profit,  cannot  be  entailed  on  a  ma 
and  his  heirs.    This  reservation,  therefore,  can  neitlKr 
be  transmissible,  assignable,  or  descendible,  but  is  merdj 
a  service  between  the  grantor  and  grantee,  and  is  there- 
fore  void.     Even  if  by  its  operation,  and  in  its  constric- 
tion, it  could  be  considered  valid,  still  the  term  huntiiic 
must  receive  the  common  acceptation,  and  cannot  extend 
to  the*  pursuit  and  destruction  of  game  by  shooting;^ 
and  although  the  art  of  shooting  was  not  known  at  the 
time  this  deed  was  made,  still  hunting  could  not  applf 
to  taking  game,  by  a  species  of  destruction  then  na- 
known. 

Cur.  ado^  tmk. 


Lord  ChidF  Justice  Gibbs,  on  this  day,  delivered  the 
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following  judgment  of  the  court. — This  was  an  action  1817. 

of  trespass  brought  by  the  plaintiff  against  the  defendant,        V^^ 
for  breaking  and  entering  his  closes  and  pursuing  every  i^. 

species  of  sporting  therein.  These  acts  the  defendant  ^*J^''  °^ 
endeavoured  to  justify* — Here  his  Lordship  recapitulated 
the  pleadings,  as  stated  in  the  former  part  of  this  case. 
To  the  defendant's  pleas  several  objections  have  been  taken 
by  the  plaintiff.  Firsts  that  the  reservation  is  void,  as  it  is 
not:  made  by  the  persons  from  whom  the  estate  moves.  To 
this  the  defendant  answered,  that  although  the  deed  might 
not  amount  to  a  reservation  of  the  whole,  still  that  being 
under  the  seal  of  all  the  parties,  it  might  operate  as  a 
grant,  or  that  at  all  events,  it  was  more  than  a  mere  ease- 
ment, .  because  it  was  ^  reservation  to  Lord  Windisor 

'himself,  his  heirs,  and  their  friends,  servants,  and  foU 
lowers.  The  case  has  been  well  argued ; — the  court 
have  fully  considered  the  whole  of  it,  and  referred  to 
9IL  the  authorities  which  have  been  cited,  but  the  point 
which  seems  to  be  most  worthy  consideration  is  this« 
Si^qposing  the  indulgence  to  have  full  operation,  whether  * 
as:  a  reservation  or  a  grant,  the  defendant  was  justified  in 
tbooting  on  the  premises  in  question.  Under  the  in- 
denture of  1655,  there  was  an  exception  and  reservation 
Ibr  hunting  and  hawking  only.  The  term  hunting  can-^ 
not  be  extended,  to  shooting,  and  hawking  applies  only. 

'  to  the  destmctbn  of  feathered  game.  If  a  person  give  a 
licence  to.  another  to  hunt  over  his  lands,  it  is  clear  that 
such  privilege  cannot  extend  to  shooting.  If  a  person 
give  another  leave  to  hunt,  it  would  be  a  great  annoyance 
if  .sjoch.  leave  extended  to  shooting.  We  are  therefore  of 
opinion  that  the  true  construction  of  hunting  cannot  ex-- 
tend  to  shooting,  and  that  the  other  objeaions  which 
haFe  been,  ndsed  need  not  be  touched  on,  and  that  conse- 
quently, there  must  be 

Judgment  for  the  plaintiff. 
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f^li  Thomson  V.  Brown. 

An  obligation  by  Thb  plaifitiff  ifedared  in  covenant  npoa  s  duutei^-ptfff 

JhiTbTb*^    of  afl^htment,  made  the  24th  of  OoOer^  1»I5,  ke- 

deed  -,  therefore,  tween  himself,  as  master  of  the  brig  F9riihtii^  tkcB  in  the 

ISvenam  on  l^     po^  of  Loifdm,  and  the  defendant,  as  freighter^  wherebjr 

charter-party,  in  the  plaintiff  covenanted  that  the  vessel  being  tiglit,  Ae* 

which  the  plain-  .  ..  .  vi..  ^r»« t. 

tiff  covenanted  to  he  would  receive  on  board,  m  the  port  ofAsiMwr,  allsBdi 

wiUiom  London  j^^^^^f^  ^^ods  as  the  defendant  might  think  fit  to  loid, 

to  Gthrdtar,  and  ^  ,  j  u* Lj 

there  to  deliver     not  exceeding  what  she  could  reasonably  cany,  and 

H^rr^ulTr^'  having  received  the  same  on  board,  and  being  dispotdked 
the  asenu  of  the  therewith,  the  vessel  should  immeditttely  s«t  sail  and  pro* 
IVei^ter)  ^xGi-  ^^^  dhrect  to  GUralfmr^  where  being  amved  and  ready  to 
braftar^  or  at  deliver  the  cargo,  the  plaintiff  should  gi#e  Imme&ee 
or  Snille,  as  '  notice  thereof  in  writing  to  the  agents  of  the  defendiat 
f  ^'SJS^^L'S  there,  and  make  a  true  deUveryof  thewhcrfeef  thecvgo 
Cibraltar,  such  agreeably  to  bills  of  lading  which  shonld  be  signed^  ibr 
S2ts"iight  *«  ««~'  ^^  **^^°K  completed  the  ddivwjr  of  the  out- 
load  on  board  for  ward  cargo,  and  being  again  ready  to  load,  die  jMttiff 
cargo,  and  that     should  receive  and  take  on  board  tfte  said  vessel  fien 

the  v^l  should  the  agents  of  the  freighter  at  GOrakar  aforesaid,  er  it 

return  direct  tn  °  °  ' 

the  port  of  Xon-   Malagaf  or  Cadtz^  or  Sivil/e^  as  should  be  ordend  by  the 

SThomeS"  ^^  agents  at  GitnUiar,  all  such  other  lawfid  goodi  as  the 
cargo,  the  agents  said  agents  might  think  fit  to  load^  not  exceeding  as  aftre- 
at  otbraliar,^^^  ***^  5  ^^  having  received  the  homeward  cargo  on  beardt 
Iwfing  ordered  and  bdng  dispatched  therewith,  should  immedfatelyset 
proceed  toCoJts,  sail  and  return  direct  to  the  port  of  L§mbn^  wftere being 
Sth'll^^^ntedi-  *™^*^  and  ready  to  deliver  the  homeward  avgoi  iit 
rectcd  by  parol  plaintiff  should  give  iinmediate  notice  thereof  ii»  writing  0 
that  the  home- 
ward cargo  should  be  delivered  at  £x9erpoo/ instead  of  London. — Beld,  that  the  plaio- 
tiff  having  delivered  the  eargo  at  Lm^posl,  amd  dadared  m  an  aeiioii  ofcavuitt^a 
the  charter-party,  could  not  recover  the  freight,  the  substituiion  by  paxol.eClfscr* 
pool  for  London  being  inconsistent  with  the  covenant  contained  io  the  chartepftrtj. 


TiroMfloif 
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the  freighter  or  his  agents,  and  there  make  a  trne  defivcry  1817. 

of  the  whole  of  the  homeward  cargo  agreea)l>Iy  to  bifls  of 

lading  which  should  be  signed  for  the  same ;  and  that  on 

Sadk  delirery  being  completed^  the  intended  voyage  should-       B»owh  ; 

end.    And  the  plaintiff  agreed,  that  the  vessel  should  hf 

hi  the  port  of  Lmdm  for  the  purpose  of  recming  the 

OBtward  cargo  on  board,  and  at  Gibraltar  for  delivering 

tke  same,  and  there  or  at  Malaga^  Cadiz,  or  Sevil/e,  for 

the  purpose  of  receiving  the  homeward  cargo  on  board, 

and  in  the  port  of  London  for  delivering  the  same,  60  mn^ 

sEiBg  days,  &c.    la  consideration  of  which,  the  defendant 

as  freighter,  covenanted  with  the  plaintiff  at  his  own 

costs,  to  s^d  the  outward  cargo  alongside  the  vessel  in 

Ae  port  oi  London,  and  receive  the  same  from  alongside 

hfl^at  Gitfobar,  and  give  the  order  relative  to  the  vessel's 

^QTt  for  loading  the  homeward  eargo ;  and  at  Gibraltar, 

tit  at  'Md^gn,  CMiz,  or  Seville,  at  his  own  costs,  send  th^ 

hocneward  cargo  alongside  the  vessel,  and  receive  the 

atone  from  akmgnde  of  her  in  the  port  of  London  within 

tfM  days  limited  for  those  purposes)  and  also  would  pay  to 

the  plamtiff,  for  the  freight  of  the  vessel  for  the  voyage 

IMk  out  and  home,  £650  sterling,  together  with  £5  per 

e^t.  primage  thereon^  and  also  a  gratuity  to  the  plaintiffof 

jtfM  5#«*ai  foUows:  «£200  part  thereof,  to  be  paid  in  cash 

fe#Awkb>  mt  the  day  the*  vessel  should  be  cleared  outward 

at  the  costeovhouse  in  the  port  of  London ;  £  100  forther 

fMtt  thereof,  to  be  paid  in  cash  forthwith,  on  a  right  and 

true  d^very  of  the  outward  cargo  at  Gibraltar  at  the 

then  eitivent  rate  of  exchange ;  one  equal  moiety  of  the 

ffetnainder  of  the  freight,  8cc.  to  be  paid  in  cash  forthidth 

tM  fttme  delivery  of  the  homeward  cargo  in  the  port  of 

XMfia,and  the  residue  thereof  by  a  Inll  or  biQs  drawn 

My  tM  a6:epted  by,  the  defendant  and  his  partner, 

^oyiUe  h^  London  2lt  two  months  after  date  from  the  day 

oii'vrtitdlbtHli  dtfKvery  should  be  completed^  The  plaintiff 
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18I7«  further  agreed^  that  it  should  be  lawful  for  the  drffnditfr 

"""^  and  his  agents,  to  keep  the  vessel  on  demurrage  at  thi 

9.  ports  or  places  of  loading  and  unloading  tor  ten  nfli' 

Baowir*        jjj^g  j^yg  beyond  the  time  before  limited,  on  paying 
the  plaintiff  five  guineas  a  day.     The  declaration  tha 
stated,  that  the  plaintiff  received  on  board  from  the  4^ 
fendant,  in  the  poft  of  London^  all  ^uch  lawful  goods  « 
\  the  defendant  thoqght  fit  to  4oad>  not  exceeding  ^rlit 

the  vessel,  could  reasonably  carry  \  and  that .  on  the  29& 
of  Nov.  1815,  she  set  sail,  and  proceeded  with  her  ootw^id 
cargo  direct  to  Giiraltar,  where  she  arrived  on  the  S5di 
o£  January,  1816,  and  being  ready  to  deliver  her  cargo 
there,  the  plaintiff  gave  immediate  notice   thereto  in 
writing,  to  the  agents  of  the  defendant^  and  made  a  tFoe 
delivery  of  the  whole  of  the  cargo  agreeably  to  the  ixQb 
of  lading  which  were  signed  for  the  same ;  and  diat  on 
the  13th  of  February  following,  completed  the  delivery  of 
the  outward  cargo,  and  that  having  so  done,  and  the 
vessel  being  again  ready  to  load,  the  plaintiff  was  then 
ready,  to  receive  and  take  on  board  the  vessel,*  fiom  the 
agents  of  the  defendant  at  Gibraltar   aforesaid,  or  at 
Malaga,  Cadiz,  or  SeviUe,  as  should  be  ordered  by  such 
agents  at  Gibrabar,  all  such  other  lawful  goods  as  the 
agents  might  think  fit  to  load,  not  exceeding  as  afiDresaid 
That  the  plaintiff  was,  on  the  16th  of  February,  dirtMd 
by  the  agents  of  the  defendant  at  Gibraltar,  in  that  behalf 
duly  authorised  and  empowered,  to  proceed  fix>m  thence 
to  Cadiz,  for  the  purpose  of  there  receiving  and  takiiig 
on  board  an  homeward  cargo,  and  that  in  obedieiuse  te 
such  direction,  he  set  sail  on  ^hat  day  for  Cadix,  at  which 
place  he  arrived  on  the  17th  of  February,  and  Jmiil0r 
diately  gave  notice  of  his  arrival  there  to  the  agents.of 
the  defendant,  and  was  there  ready  to  have  rec^ved,  on 
board  from  such  agents,  all  such  other  lawful  goods  as 
-the  agents  might  think  fit  toload*  notezceedai^asafioref 
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eaid ;  and  that  the  plaintiff  remained  at  Cadiz  in  such 
readinett  until  the  25th  of  February^  but  that  the  agents 
of  the  defendant  at  Cadiz  did  not  think  fit  to  put  on 
hoard  the  vessel  there  any  goods  whatever;  but  after 
his  arrival  at  CaJiZf  and  after  he  had  continued  there 
with  the  vessel  in  such  readiness,  on  the  23d  of  February, 
he  was  directed  by  the  agents  of  the  defendant  at  Cadiz 
to  proceed  with  the  vessel  without  delay  to  Seviile,  or  as 
near  thereto  as  was  customary  for  vessels  of  the  same 
burthen,  and  tblere  to  receive  from  the  agents  of  the  de- 
iiendantf  a  ftdl  and  complete  cargo  of  lawful  goods  as 
might  be  tendered  to  him  by  such  agents,  with  the  pro- 
viso, stipulated  in  the  charter-party,  and  to  do  with  the 
same,  in  the  manner  provided  for  by  the  charter-party, 
with  the  exception  that  the  port  of  delivery  of  the  c^rgo, 
should  he  Liverpool  and  not  London^ — The  plaintiff  then 
averred,  that  in  pursuance  of  the  directions  so  received 
by  him  from  the  agents  of  the  defendant  at  Cadiz,  he, 
on  .the  29th  of  February  set  sail  from  thence  for  SevHU, 
where  he  arrived  on  the  2nd  of  March,  and  gave  im^ 
mediate  notice  thereof  to  the  agents  of  the  defendant, 
and  there  took  on  board,  frt>m  such  agents,  all  such  other 
lawful  goods  as  they  thought  fit  to  load,  and  were  ten- 
dered to  him,  not  exceeding  as  aforesaid ;  and  that  the 
vessel  having  received  the  homeward  cargo  on  board,  set 
ssdl.from  SiwUi  on  the  26th  of  March,  and  returned 
therewith  direct  to  Liverpool,  being  the  port  appointed 
and  substituted  for  the  port  of  London,  as  the  port  of  de- 
livery for  the  homeward  cargo ;  that  he  arrived  with  the 
cargo  on  board  the  vessel  at  liver  pod  on  the  2nd  olMay, 
and  was  there  ready  to  deliver  the  same,  and.  that  the 
plaintiff  gave  immediate  notice  of  his  arrival  at  Liverpool, 
and  of  hb  readiness  to  deliver  the  homeward  cargo 
to  the  agents  of  the  defendant  there,  and  made  a  true  de- 
livery of  the  whole  of  such  homeward  cargo  agreeably 
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ISifm        to  biU^  o^  lading  that  were  signed  fcr  the  sane  ^  and  Aat 

^'''^^  the  homeward  cargo  was  there  received  br  the  aMDtsef 

Thomson  ^  o 

«.  the  defendant^  and  such  delivery  completed  o»the  Mtk 

Bkowv.  ^  May,  and  so  the  voyage  was  ended  according  to  tk 
form  and  effect  of  the  charter-party.— The  plaintiff  then 
ftverredy  that  he  wookl  have  returned  direct  to,  and  made 
n  true  delivery  of  the  homeward  cargo  in  the  port  of 
London  J  if  he  had  not  been  directed  by  the  agents  of  the 
defendant  at  Cadizj  to  proceed  therewith  to  Lhterftdt 
smd  if  Liverpool  had  not  been  substituted  by  soch  l^enl^ 
as  the  port  of  delivery  of  the  cargo  instead  of  Zmiiir. 
The  plaintiff  then  assigned  for  breath,  that  the  diefendaUt 
had  not  paid  him  for  the  freight  of  the  vtsadt  for  die 
voyage  both  out  and  home,  according  to  the  terms  of  die 
charter-party,  but  that  the  whole  of  such  freight  sdll 
remained  due  and  unpaid.  And  the  plaintiff  fbrdie 
averredi  that  the  vessd  was  kept  on-  demurrage  by  dke 
defendant,  at  the  ports  and  places  of  loading  and  unload- 
ing for  the  space  of  sixteen  rtmningdays  over  andabdte 
the  lay  days  as  mentioned  in  the  charter-party,  and  thft 
he  ought  to  have  paid  to  the  plaintiff  cfS^^  \mng  at  tlie 
rate  of  <£5.  Bs.  per  day  for  each  of  the  sixteen  mmaDg 
days  during  which  the  vessel  was  kept  on  dbnunrage, 
but  which  the  defendant  had  not  paid.  To  this  dedara- 
tion  the  defendant,  after  craving  oyn'  of  the  charter- 
party,  demurred  generally,  and  the  plaintiff  joined  m  de- 
murrer. 

Mr.  Serjt.  Best  on  a  former  day  in  this  term,  in  support 
of  the  demurrer,  submitted  that  the  only  discretion  to  fe 
oercised  by  the  defendant's  agents  abroad  was  vestedin 
those  at  Giirabar,  who  might  order  the  vessel  to  be  loaded 
either  there  or  at  AfaiagayCadiz,  or  SevHtri  but  that  even 
these  agents  were  not  authorisecito  substitute  the^portof 
Lwerfcol  for  that  of  London,  on  the  homeward^  voytgie. 
The  plaintiff  in  the  charter-party  has  covenanted  to  return 
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with  the  homeiraffd  cargo  to  Lmion;  but  as  Liverj^  has         IWfm 


Thomsov 


i  sabttltuCed  for  that  port,  according  to  the  directions 
of  the  defendaot'*  agents  at  Cadi%j  such  covenant  has  wA  '""vT* 
been  performad  b7  him.  If  a  party  undertake  to  per-  Baoww. 
£Mcm  a  specific  thing,  'on  the  completion  of  which  he 
would  be  entided  to  a  remnnerationihe  must  aver  either 
that  he  has  done  the  thin^  stipulated  for,  or  used  his  ut- 
iBoat  endeavours  to  do  so ;.  or  that  he  has  been  prevented 
hj  dM  defendant  finom  accomplishing  it.  At  all  events^ 
the  j^aimiff  shdold  have  stated  in  the  declaration,  that  he 
ofiered  to  go  to  Lombn^  but  that  the  defendant  would 
not  conaent  to  has  so  doing;  whereas,  he  has  mexeiy 
aMrredf  that  he  was  directed  by  the  agents  of  die  de« 
fiendaat  at  Cnfet,  to  proceed  to  Zmt]^  instead  of  Lmkhn. 
Ja  W§nlif  r.Wdodf  in  error(ii}^  Lord  Kenym  says^  ^  if 

*  there  be  a  condition  precedent  to  do  an  impossH)te 

*  tha^gt.the  obligation  becomes^ single:  but  however  im* 
^  pffsbMm  the  thing  may  be,  it  must  i)e  compHed  with, 
^  er  th#  xi^  which  was  to  attach  oa  its  being  ptr»> 
^  fi)QBied».does  not  vest.  If  the  condition  be  that  ^«  shall 
-^eofcoff  Jl.,attd  A.  do  alLin  his  power  to  ptiform  (^ 

*  coaditioB,  and  JB.  will  not  receive  livery  of  seisin,  yet 
^  froia  the  time,  of  Lord  Coh  to  the  present  moment,  it 
^  hat  not  been  doubted,  but  that  the  right  which  was  to 

*  dqieadon  the  performance  of  that  condition,  did  not 
^  arise.'  In  that  case  the  party  had  gone  further  than  in 
the  present,  as  he  did  all  in  his  power  to  perform  the 
eoodition.  bt  Ulaziirooh  v.  Woodrow(h)^  where  the 
phtttiff  covenanted  to  sell  to  the  defeildant  a  house,  and 
teeonvejr  die  same  to  him,  and  in- consideration  thereof 
tfaedcfendant  covenanted  to  pay  the  pbindff  a  certain  sum 
of  money,  it  was  held,  that  the  covenant  to  convey,  and 
that  for  the  payment  of  the  money,  were  dependent  cove- 
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nantSy  and  that  the  plaintiff  could  not  maintain  an  actioif  - 
for  the  money,  without  averring  that  he  had  conveyed 
or  tendered  a  conveyance  to  the  defendant.  He  also  Tf 
ferred  to  the  case  of  Kingston  v»  Preston  (a).  This  prin- 
ciple has  been  established  by  former  decisions.  In  Lam* 
casbireY.KeUingfvortb  (i),  it  was  laid  down  by  Lord  Chief 
Justice  Hohf  *  that  where  the  plaintiff  himself  is  to  do 

*  an  act  to  entitle  himself  to  an  action,  he  must  either 

*  shew  the  act  done,  or  if  it  be  not  done,  at  least  that  he 
<  has  performed  every  thing  that  was  in  his  power  to  do.' 
Had  the  plaintiff  been  prevented  from  going  to  Londm  bjr 
the  act  of  the  defendant,  this  case  would  then  fall  within 
the  principle  of  Lancashire  v.  KeUingwortb.  This  is  in  btX 
a  new  bargain,  and  may  be  the  subject  of  another  action. 
He  referred  to  the  judgment  of  Lord  EUenbarot^h^  in 
Snutb  V.  WHson  (r),  as  containing  stronger  terms  in  finroor 
of  the  defendant,  than  the  present  case  required.  So  in 
Cook  V.  Jenmt^s  (//)»  which  was  an  action  on  a  charter* 
party  of  afireightment,  in  which  the  defendant  covenanted 
to  pay  so  much  for  freight,  for  goods  delivered  at  A. 
The  delivery  of  goods  at  A,  beiug  considered  as  a  condi- 
tion precedent,  it  was  held,  that  freight  could  not  be  re- 
covered fro  rata  itineris,  if  the  ship  were  wrecked  at  £. 
before  her  arrival  at  A.^  though  the  defendant  accepted 
his  goods  at  A ;  and  the  judgment  of  Mr.  Justice  Law- 
rence (e)  in  that  case,  is  an  express  decision  to  shew,  that 
the  substitution  of  one  port  fior  another,  might  have 
been  evidence  of  a  new  contract  between  the  parties,  and 
it  is  therefore  clear,  that  the  plaintiff  cannot  ma«n»jiy%  an 
action  of  covenant  on  the  original  charter-party,  under 
vrbich  the  defendant  only  engaged  to  pay  freight,  in  the 


(a)  8  ST.  R.  371,  cited  at  large  in  Jones  v.  Barclay,  2  Doug.  6Sg. 
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event  of  die  vessel's  delivering  her  cargo  in  the  port  of  1817* 

London,  and  which  event  did  not  take  place.  Thomso* 

Mr.  Seijt.  Faugban,  for  the  plaintiff^  stated,  that  as  he  o. 

was  in  justice  entitled  to  freight,  the  only  question  to  be 
considered  was,  whether  there  were  a  legal  objection  to 
its  recovery  in  this  action.  A  sufficient  reason  has  been 
alleged  on  the  face  of  the  declaration,  to  discharge  the 
plaintiff  from  his  original  contract.  With  respect  to  the 
dictum  of  Lord  Ktn^n,  cited  from  the  case  of  Worslej  v. 
Wood  in  error,  his  lordship  has  more  dbtinctly  stated  in 
the  subsequent  case  o{.Cook  v.  Jennings,  that  *  if  A.  cove- 

*  nant  to  enfeoff  J9.,  jf,  is  not  released  frx>m  his  covenant, 

*  though  B.  will  not  accept  livery  of  seisin,  unless  the  act 
^  he  frustraiedhj  the  act  of  the  covenantee!  That  creates  the 
distinction*  Although  this  be  in  the  nature  of  a  condi- 
tion precedent,  and  the  voyage  must  precede  payment  of 
freight,  yet,  if  the  plaintiff  perfolm  the  voyage  according 
to  the  charter-party,  or  can  shew  that  it  has  been  dis- 
charged or  dispensed  with,  by  order  or  desire  of  the  de- 
fendant, it  wiU  be  sufficient  for  him  to  maintain  his  action. 
This  case  may  be  also  distinguished  from  that  of  Snntb  v. 
Wilson  ;  for  Lord  Ellenborougb  there  states,  that  if  the 
plaintiff  had  done  all  that  he  had  offered  to  do,  and 
which  the  defendant  discharged  him  from  performing, 
still  it  would  have  amounted  at  most,  only  to  an  endea-* 
vouron  his  part,  to  prosecute  and  complete  the  voyage, 
and  to  procure,  as  far  as  in  him  lay,  the  arrival  and  dis- 

' charge  of  the  vessel  at  her  destined  port;  but  in  that 
case  no  part  of  the  voyage  was  performed.  That  case, 
therefore,  has  no  relation  to  the  present.  In  Cooh  v. 
JenmngSf  Mr.  Justice  Lawrence  held,  that  a  master  of  a 
vessel  was  not  entitled  to  the  whole  freight,  unless  he 
performed  the  whole  voyage,  except  in  cases  where  the 
owner  of  the  goods  prevented  him  ^  nor  was  he  entitled 
fro  rata,  unless  under  a  new  agreement.  If  therefore  Ae 
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]917«        '  plaintiff  w^re  prevented,  either  by  the  act  of  thft  dc-^ 
_,  ^^^  fendant  or  by  the  default  of  his  agents,  he  would  b«  m^ 

V.  titled  to  freight.    This  cannot  be  a  new  voyage,  for  the 

^^vv.  phintiff  stopped  short  at  Liverpool^  where  the  cargo  wan 
'  accepted  by  the  defendant.  The  case  of  Hotbam  ▼•  Tbi 
East  India  Company  {a\  could  admit  of  no  distinction  from 
the  present,  where  it  was  faeld^  if  one  covenant  with 
another  to  do  a  certain  act  in  consideratioii  of  si  rewardf 
and  the  other  prevent  the  stipulated  thing  firom  bciog 
literally  performed,  and  accept  of  an  equivalents  he  nflif 
Ve  sued^  for  the  reward,  and  the  reason  of  the  non* 
compliance  with  the  literal  tenns  may  be  averred  in  the 
dedarationi  He  also  referred  to  the  case  of  Si^pard  v»  Dt 
Bernalis(lf),  to  shew  that  th^  plaintiffhad  done  anfficieDt 
to  entitle  him  to  his  freight*  The  delivery  of  the  t»rgft 
at  Liverpool,  was  for  the  benefit  of  the  defendant  only» 
and  his  having  accepted  it,  agreeably  to  the  InUs  of 
lading,  was  a  sufficient  compliance  with  the  directioiil  ef 
the  agents. — As  the  plaintiff,  therefore,  atopped  short  at 
Uwrpoolf  this  could  not  be  considered  as  a  new  w  second 
^^Pg^9  ^^  ^^  reason  for  his  so  doing,  being  stated  on 
the  record,  will  operate  as  a  sufficient  excuse  lor  his  not 
having  performed  the  voyage  according  to  the  strict  lmnf> 
of  the  charter-party. 

Mr.  Serjt.  Best^  in  reply,  observed,  that  akhongh  the 
goods  had  been  accepted  at  LftMrpoolf  the  phsntifi  ooold 
not  recover  on  the  charter-party^  as  the  defendant^  egenti 
at  Cadiz  had  no  power  to  alter  the  port  of  delfvcry'finoi 
JjOftdoH  to  Zfwi^^;— neither  did  it  appear  in  any  part  of 
the  declaration,  that  the  agents  at  CadiM  were  anthoritcd 
so  to  do.  [Lord  Chief  Justice  Gibbs. — ^The  only  i^cnti 
referred  to  in  the  charter«>party,  are  at  GUrakmrf  who 
may  diriect  the  vessel  to  be  loaded,  either  then  or  tl 
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Mahgay  Ca^x^  or  SivUU,    One  point  has  not  been  sa^ 
tiifactoriiy  explained. — It  appears,  by  the  dedaiation, 
that  the  agents  ef  the  defendant,  at  Cadi%%  directed  the 
vessel  to  go  to  SeviUe.    What  authority  had  they  for  so 
doiag?3  The  (mly  avthorityi  by  which  the  ship  could  pro* ' 
ceed  in  her  voyage^  was  vested  in  the  agents  at  GUrakar, 
The  anbstttution  of  Liverpool  for  London^  has  given  a 
totally  different  complection  to  this  case;'  and|  therefbrei 
the  plaintiffy  ia  point  of  law,  cannot  be  entitled  to  sue  on 
the  original  cbarter-party,  for  even  the  agciits  at  Gibrakar 
eould  Hot  eontravene  the  terms  of  it,  or  bind  the  d&» 
feiKlaiit  by  their  acts*    The  agents  at  GibrMltar  were 
nerely  authorised,  if  f!he  vessel  were  not  loaded  there, 
to  send  her  to  one  of  three  ports.     The  authority  of 
those  agents  ceased,  on  their  determination  to  send  her 
to  Cfldfev-^Third  persons,  at  Cadiz,  not  only  send  on  the 
vessel  to  Stvi/le,  but  even  alter  the  port  of  delivery, 
from  Lmdm  to  Liverpool.    The  plaintiffhas  averred,  that 
he  has  performed  the  voyage.      That,  however,  must 
mtam,  according  to  the   terms  of  the  charter-party^ 
vrhicb  luve  not  been  complied  with.    According  to  the 
judgment  of  Lord  Jdnyon,  in  the  case  of  Ceoi  v.  Jenrnngt, 
it  must  appear  by  a  positive  allegation,  that  the  plaintiff 
was  prevented  from  delivering  the  cargo  at  Lomkftf  by 
the  immfdiaf  act  of  the  defendant.    The  cases  of  Smiii 
V.  WiUm%  and  Haiam  v.  The  East  India  Company^  can^ 
not  assist  the  plaintiff.     As  in  the  one^  the  party  was 
jneady  to  go  the  voyage^  but  was  prevented,  and  in  the 
othfr»  the  vessel  being  stranded  at  Margate,  and  the 
goods  damagedi  the  owners  took  them  out  of  the  vessel 
thep^  in  that  state»  and  brought  them  to  Londm^  which 
amounted  to  a  performance  of  the  voyage.    Wherever 
there  is  a  substitution  of  one  pbure  for  another,  in  the 
middle  of  a  voyage,  such  substitution  creates  a  new  bar- 
gain.   In  Sbepard  v.  De  Bfrnaksp  the  places  at  which  the 
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vessel  was  to  touch,  were  named  in  the  charter-party^ 
but  here,  Liverpool  was  not  mentioned. — Part  of  th« 
freight  was  to  be  paid  by  bills  in  London^  at  two  months 
from  the  day  of  completing  the  delivery.  Unless,  there* 
fore,  the  cargo  were  delivered  in  Londcn,  the  plaintiff 
could  not  be  entitled  to  those  bills.  This,  therefbce, 
being  in  the  nature  of  a  new  bargain,  cannot  be  engrafted 
on  the  charter-party,  and  the  present  action  of  covenant, 
cannot,  consequently  be  maintained ;  for  there  has  beea 
a  substitution  of  one  place  for  another,  by  parol,  to  wfaidi 
none  of  the  covenants  in  the  charter-party  applied.  He 
referred  to  the  judgment  given  by  Mr.  Justice  Lrnvfrntt 
in  the  case  of  Heard  y.  Wadbam  (a).  At  all  events,  the 
agents  of  the  defendant  abroad,  could  not  extend  dM 
limits  of  their  authority,  and  divert  the  course  of  the 
%'oyage;  and  the  defendant  is  therefore  entitled  to  judg- 
ment. 

Cur.  adv.  Mfc 


Lord  Chief  Justice  GiBBs,  on  this  day,  delivered  fie 
following  judgment  of  the  court. — ^This  was  an  action  of 
covenant,  on  a  charter-party  of  aflfireightment.  [Here  Us 
Lordship  recited  the  terms  of  the  charter-party,  and  the 
facts  as  stated  in  the  declaration.}  He  then  proceeded  to 
state,  that  the  only  question  was^  whether  the  plsuntiff, 
having  by  the  direction  of  the  defendant's  agents  abroadi 
proceeded  to  Liverpool,  instead  of  London,  under  a  parol 
agreement,  and  delivered  the  cargo  at  the  former  places 
could  be  entitled  to  full  freight  and  demurrage  as  if  such 
delivery  had  been  duly  made  at  London,  The  objection  to 
his  being  entitled  to  recover  in  this  action  is  founded  on 
a  maxim  of  law,  viz.  That  an  obligation  by  deed  cannot 
be  disputed,  but  by  deed.    The  acts  to  be  performed  by 


(a)  I  JB.jR.630. 


Browm. 
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the  plaintiff  and  clefendant,  are  concurrent.     On  the  J817. 

delivery  of  the  cargo  at  Londcn^  the  plaintiff  would  have      -.  '^^"^^ 

.  -     .  r  .  TlIOMSOX 

been  entitled  to  freight  and  demurrage,  but  the  fact  is, 
that  the  ddiverj  was  not  made  at  London.  It  has  been 
cbntendedy  on  behalf  of  the  plaintiff,  that  the  port  of 
Lherpod  might  be  substituted  for  that  of  London,  with- 
out deed;  but  this  is  a  substitution  by  parol.  The 
ground  on  which  the  plaintiff  relies,  is  only  supported  by 
the  dicta  of  Lord  Mansfield  and  Mr.  Justice  Bailer,  in  the 
case  of  Hoibani  v.  The  East  India  Company  (a).  In  that 
case,  the  question  did  not  arise  on  a  charter-party  on 
the  delivery  of  goods,  as  here;  for  the  vessel  was  there 
wrecked  at  JUargaU,  where  the  goods,  being  damaged, 
were  taken  out  of  her  by  persons  employed  by  the  de- 
fiendants,  and  afterwards  sent  to  London,  and  on  such 
defivery^  the  same  freight  was  paid,  as  if  the  goods  had 
been  delivered  in  London,  according  to  the  terms  of  the 
charter-party.  An  action  of  covenant  was  at  first  brought 
on  the  duuter-party,  to  which  the  defendants  pleaded, 
but  afterwank  both  parties  consented  to  entangle  the 
questions  in  dispute  between  them  in  four  different 
f^gaed  issues.  Notwithstanding  this,  Lord  Mansfield  and 
Mr.  Justice  Bmller  went  out  of  the  points  submitted  to  them 
in  their  judgment^  and  stated  the  law  applicable  to  the 
charter-party ;  although  on  the  issues  the  legal  right  of 
the  parties  was  the  same.  Both  these  judges  there  stated 
that^  had  the  action  been  brought  on  the  charter-party, 
it  was  open  ta  the  plaintiff  to  have  alleged  that  it  had  been 
agreed  between  him  and  the  fireighters,  that  the  delivery 
should  take  place  at  Margate  instead  of  London,  and  that 
the  same  freight  might  have  been  recovo«d,  although  the 
one  port  had  been  substituted  for  the  other.  Both  these 
judges  have  expressly  laid  down  this  as  law.   It  is  singular 


(o)  I  Pong.  e7«. 
VOL.  I.  B  B 
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1817*         that  this  doctrine  has  never  been  acted  upon  tn  inj  siib- 
V^^^  sequent  case,  although  there  are  several  in  vriiich  it  ini|^ 

i;.  have  been  properly  introduced^  neither  is  there  any  qw 

Brown.  Jq  which  it  has  been  confirmed.  The  courts,  therefioR, 
might  have  considered  these  decisions  as  mere  £ita%  as 
the  question  did  not  necessarily  arise  on  the  &ce  of  tlut 
case)  but  still  no  judgment  has  since  been  pronounced  ji^ 
ca3es  to  which  this  point  might  be  subjected,- where  that 
dicta  have  been  alluded  to.  Although  the  greatest  rtqiect 
may  be  due  to  such  authorities)  stilly  if  there  havce  bee^ 
uo  cases  or  authorities  precedent  or  subsequent  to  fariij, 
them^  they  must  be  somewhat  lessened.  But  there  art 
previous,  as  well  as  subsequent  cases,  which  controirert  tbf 
doctrine  there  laid  down.  In  BUmerbasiet  v«  Piirim  (^ 
which  was  an  action  of  debt  on  a  bond,  conditioned  £v 
the  payment  of  several  sums  of  money  at  several  day%  and 
the  defendant  pleaded  payment  of  all  sums  due  btfin 
a  certain  day,  at  which  day  the  plaintiff  by  wauag 
agreed  to  defer  the  payment  of  the  residue  ^  i|  washddi 
that  the  action  being  founded  on  a  d  eed»  no  de&asasce 
could  be  made  thereof  afterwards  without  deedi  and 
that  a  writing  under  hand  did  not  imply  a  deed.  Tbe 
charter-party,  in  this  case,  was  by  deed,  in  which  thi 
plaintiff  covenanted  to  unload  the  cargo  at  the  port  of 
London;  therefore,  the  parol  substitution  of  Uverf&Jim 
that  port,  cannot  control  the  effect  of  that  deed.  Th^ 
case  of  Hotbam  v.  The  East  India  Company^  was  nefcr 
argujed,  and  there  have  been  many  subsequent  dffitH>»* 
to  establish  the  principle  laid  down  in  the  case  of  Bk* 
merhassit  v.  Piarson.  In  Littler  v.  HoUaud  (i),  the  case  o{ 
Brown  V.  Goodman  is  cited  in  a  note,  where,  an  an  arbi-. 
tration  bond  the  time  was  limited  for  the  arbitrator  to 
make  his  award,  and  the  declaration  stated,  that  such 


(fl)3Zet;.  t34,— (OdT.R.59t.  . 
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time  was  afterwards  enlarged  by  mutual  cottsent^  it  wn         1817« 

hdd  that  do  action  could  be  maintained  on  the  bond  to      rp^'^^^ 

recover  the  penalty  for  not  performing  the  award  made  p^. 

after  the  time  first  limited.    That  case  cannot  be  dis^       Baowv* 

tingniahed  from  the  present.-*-The  agents  of  the  de* 

fendantt  at  QuUm,  were  not  empowered  to  alter  the 

etipolation  in  the  charter-party.    In  the  case  of  LaBe  v. 

De  k  Tprr^  cited  in  JFbiti  v.  Parkin  {a),  where  a  ship 

was  chartered  to  wait  for  convoy  at  Portsnmtb^  Lord 

JCm9»is  would  not  suffer  a  parol  agreement  to  be  set  up 

€o  the  other  iide,  to  substitute  Conmna  for  Pirtsmouth^ 

oo  the  ground  that  the  agreement  by  charter-party, 

bebg  under  seal,  the  pfaimiff  could  not  set  up  a  parol 

ignxment  inconsistent  with  it)  and  which,  in  effect,  was 

iBteoded  to  a  certain  extent  to  alter  it.   Here,  the  plaintiff 

covenanted  by  deed,  to  deliver  the  homeward  cargo  at 

Lmdm,  but  by  a  private  stipuhtion  entered  into  by 

certain  pcfaons  at   Cadix^  Liverpsal  was  substituted  as 

the  port  of  ddivery. — As  in  the  case  of  LeiKi  Y.DtJa 

SWrtfy  the  defendant  was  not  entitled  to  demurrage 

under  a  parol  agreement}  so  thei  firetght,  in  this  case, 

which  was  payable  according  to  theterms  of  a  prior  deed, 

ccnld  not  be  recovered  under  a  parol  agreement.    The 

case  of  Cod  v.  Jmnifigi  establishes  this:  that  if  a  <h^ 

fendant  covenant  to  pay  freight  for  goods  delivered  at  A^ 

such  fiei^  cannot  be  recovered  ^0  rata  itimris  before 

the  arrival  of  die  vessel  at  A. — ^Although  that  case  is  not 

particularly  applicable  to  this  question,  still  it  establishes 

the  principle,  that  a  parol  cannot  vary  a  j^or  written 

agreement.   The  case  of  Heard  v.  fFadham  [b)  b  in  point, 

and  Mr.  Justice  Lawrence  there  said,  that  *  all  the  cases 

*  dted  where  a  substitution  of  one  thing  for  another  was 

*  admitted,  were,  where  subsequent  to  the  breach  of 


(a)  is E.  R.  5S3. (^)  i.£.  R'  Cig. 
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1817'  '  covenant,  the  covenantee  had  agreed  to  accept  another 

*  thing  in  satisfaction  of  his  damages,  which  was  an  an* 

*  swer  to  an  action  for  the  non^>erfonnance  of  the  thing 
Browk.        <  stipulated.'    To  this  doctrine  I  wholly  accede : — ^If  two 

parties  covenant  that  a  certain  thing  shall  be  performed, 
and  one  of  those  parties  accept  a  thing  substituted  in  lien 
thereof,  and  afterwards  bring  an  aaion  on  the  original 
covenant,  the  answer  to  the  action  is  that  the  plaint^ 
by  accepting  the  substitution,  has  received  a  full  satis- 
faction and  compensation  for  the  damages  t*  which  be 
would  otherwise  have  been   entitled,  on  the  original' 
covenant.    It  is  an  establidied  rule,  that  where  one  party 
seeks  compensation  from  another,^  it  is  incumbent  oo 
him  to  shew,  that  he  had  done  all  in  his  power  to  entide 
himself  to  such  compensation,  and  that  nothing-  lias  been 
substituted  in  the  stead  thereof.     Having  dieFefore  Adly 
considered  the  effect  of  all  the  decisions^  in  cases  appli- 
cable to  this  question,  as  well  previous  as  subsequent  to 
that  of  Hoiham  v.  The  East  India  Qompany^  and  beii^  of 
opinion  that  the  maxim  of  law,  that  an  obligation  by  dee4 
cannot  be  disputed,  but  by  deed,  we  think  that  this, 
coupled  with  the  authorities  of  the  cases  referred  to,  art 
mcKe  weighty  than  the  decisions  of  Lord  MantfiddzsA 
Mr.  Justice  BulUr^  in. the  case  of  Haiam  v.  lie  £ast  Iwdm 
Company,  and  that  consequently  there  must  be 

Judgment  for  the  defendant  (a)* 


(a)JSee  2  Ifinf.  Saunders,  n»  3.  352,  a. 
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So  ACES  and  another,  v.  Thornton.  j^  ^'j,^ 

TThis  was  an  action  of  assumpntj  on  a  poliqr  of  insur-  ^^  ^^'«  owner  of 
ance  upon  flat,  valued  at  £5200^  at  and  from  Pemau  to  fJcnby  thc^ 

Op9rt9.—The  declaration  contained  three  counts  on  the  p^jg*^*?"*  «rf. 
..        .       ,1     r     t^.  ^     1     .  ludc  with  the 

policy,  in  all  of  which  the  interest  was  stated  to  be  in  captain  to  run 

the  plaintifis.    The  loss  on  the  first  count  was  averred  S//rtha7hu" 
to  be  by  barratry  of  the  master,  in  the  second  by  cer-  amoanu  to  bar^ 
tain  periU,  losses,  and  misfortunes,  which  came  to  the  bt'^'e*t^i^^a 
hurt,  detriment^  and  damage  of  the  goods;  and  in  the  onarter-party eii* 
third  by  perils  of  the  seas.    The  defendant  pleaded  the  tween  such 
general  issue  of  non  assumpsit.— At  the  trial  before  Mr.  ^Ti^hten  ^hT 
Justice  Burmsgb  at  the  sittings  at  Guildhall^  afiDer  the  former  was  en- 
lasffflaify  term ;  the  jury  found  a  verdict  for  the  pkintiflfs  ^^  on'^bJard 
for  ^£500  damages,  subject  to  the  opinion  of  this  court,  during  a  previ* 
on  a  case,  of  which  the  following  is  the  substance :—  v^©!*  ^ 
The  |daintiffs   are  merchants  in  London^   and  on  the 
SOth  of  FAruarj,  1816,  entered  into  a  charter-party  as 
freighters  with  Joze  de  Pontes ,  commander  of  the  Por^ 
tagiase  brig,  called  the  Joze  and  Maria,  then  lying  in  the 
port  of  London f  whereby  the  commander  covenanted  with 
one  of  the  plaintifis,  on  behalf  of  his  house  of  trade  (as 
freighter,)  that  the  brig  being  tight,  staunch,  &c.  the 
fiiaid  commander,  or  some  other  proper  person  in  his 
stead,  should  receive  on  board  in  the  port  of  London 
from  the  freighter  seventy  tons  of  flax,  and  five  tons 
of  hemp,  and  proceed  therewith  direct  to  the  port  of 
Ptgiteira,  at  which  place  being  arrived,  and  ready  to  de- 
liver the  cargo,  the  commander  should  give  immediate 
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1817*         notice  to  the  agents  of  the  freighter,  and  deliver  the 
g^"*^  whole  of  the  flax  and  hemp,  agreeably  to  bills  of  lading. 

V.  That  having  completed  such  delivery}  the  brig  shouUi 

Thobhton.    ^^  ^jj  possible  dispatch,  set  sail  and  proceed  direct  to 
the  port  of  Pernau  in  Rusua^  v^here,  being  arrived,  and 
ready  to  load,  the  commander  should  give  immediate 
notice  to  the  agents  or  assigns  of  the  freighter,  and  re> 
ceive  on  board  from  them,  an  hundred  tons  of  fbu^  ttd 
having  received  the  same  on  board,  together  widi  odior 
goods  thereinafter  mentioned,  and  being  dispatdbed  tll0^ 
with,  should  set  sail  and  proceed  dnrect  to  Of»9U^  whoc^ 
being  arrived,  and  ready  to  deliver  the  cargo,  the  com* 
mander  should  give  immediate  notice  to  the  agents  of  the 
freighter,  and  make  a  right  and  true  delivery  of  the 
one  hundred  tons  of  flax,  agreeably  to  bills  of1a&g» 
and  that  on  such  delivery  being  completed  the  fiid 
voyage  should  end.*-«And  the  commander  agreed,  dnt 
the  brig  should  lay  at  Pirnau^  twenty  mnning  dayi  ia 
the  whole,  for  receiving  the  one  hundred  tons  of '1iaX| 
such  lay  days  to  commence  on  the  tenth  day  of  IfA 
then  next  ensuing,  if  the  brig  'should  have  arrived  oa 
that  day  at  Pimau^  or  if  not,  from  the  day  on  which  she 
should  arrive  there.    The  commander  further  agreed, 
that  the  vessel  should  go  addressed  to  the  agents  of 
the  freighter,  at  the  ports  of  delivery  and  disduuqgeiin 
consideration  whereof,  the  freighter  covenanted  to  sttd 
on  board,  the  seventy  tons  of  flax,  and  five  tonsof  heaDp, 
along  side  the  brig  in  the  port  of  Zmm/cmi,  and  theont 
hundred  tons  of  flax  at  Pernau^  within  the  lay  dap 
allowed,  or  days    of  demurrage  thereinafter  'granted, 
and  to  receive  and  take  the  one  hundred  tons  of  flax 
from  along  side  the  brig  at  Op$rtQ^  with  aU  possflh^  db» 
patch ;  and  pay  unto  the  commander  for  the  fiv^lit'A 
hire  of  the  brig  for  the  voyage  from  Lonim  to  Figmn% 


IN  THB  FIFTY^SBVENTB  TBAk  OP  OBO.  III.  375 

at  the  rate  of  £2  10/.  per  ton,  for  every  ton  of  flax  1117^ 

or  hemp  whkh  should  be  delivered  from  the  brig  at        c'*''^ 
F^pinra  with  £S  per  cant,  primage,  in  lieu  of  all  port  «. 

and  pilotage  charges,  and  also  that  he  would  pay  to  the  '^"orntov. 
commander  for  fi^ightf  of  the  one  hundred  tons  of  flax 
from  Permsu  to  Opm^9,  at  the  rate  of  £6  sterling  per  ton, 
together  with  £Sfer  cent,  primage  thereon,  and  in  lieu  of 
dl  port  and  pilotage  charges ; — and  that  the  whole  of  the 
freight  and  primage  from  London  to  Figueiraf  and  fit>m 
Ptrikm  to  Ofvrto^  should  be  paid  as  follows:  v%%.  «£S00. 
part  thereof  to  be  advanced  to  the  commander,  previous 
to  his  sailing  fix>m  the  port  of  London:  but  the  commander 
agrded,  that  in  the  event  of  the  loss  of  >the  brig,  during 
theToyage,  the  said  sum  of  £^00  should  be  returned  to 
the  freighter,  and  the  remainder  of  the  fright  and  pri- 
mage paid  in  cash  forthwith,  on  the  freighter's  receiving 
advice  of  a  right  and  true  delivery  of  the  flax,  at  Oporto. 
And  the  freighter  agreed,  that  the  commander  should 
have  liberty,  without  prejudice  to  the  charter-party,  to 
receive  any  goods  on  freight  on  board  the  brig  at  Fignrira 
and  convey  the  same  to  Pemau^  and  there  deliver  them ; 
and  that  for  the  purpose  of  loading  such  goods,  he  should 
be  allowed  fourteen  running  days  in  the  whole,  from  the 
day  of  the  brig's  arrival  at  Figuiira,  he  agreeing  that  the 
delivery  should  take  place  at  Ptmau  within  eight  running 
d^  after  her  arrival  at  that  place;  and  the  freighter  also 
agreed,  that  the  conmiander  should  be  at  liberty,  without 
prejudice  to  the  charter-party,  to  complete  the  loadmg  of 
the  brig  at  Pernauj  with  any  other  goods  on  freight,  over 
and  above  the  one  hundred  tons  of  flax,  and  in  such  case 
the  commander  agreed  that  the  agents  of  the  freighter, 
at'  PoMmUy  should  have  the  preference  of  shipping  the 
other  goods  on  their  paying  the  commander  freight  for 
such  goods  in  proportion  to  the  rates  of  freight  therein- 
before  stipulated  to  be  paid  lor  the  one  hundred  tons  of 
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.  131^,  flax.    And  the  commander  agreed,  that  the  brig  should 

not  be  detained  at  Pernau  any  ]pnger  time^  above  the  laj 
days  allowed  for  loading  the  one  '■,'  undred  tons  of  flax  tbao 
Thorntoit.  should  be  necessary  for  stowing  the  remainder  of  the 
cargo. — ^The  commander  further  agreed,  that  it  should  be 
lawful  for  the  freighter  to  keep  the  vessel  on  demurra^ 
at  Pernau^  fifteen  running  days  beyond  the  lay  days,  on 
paying  him  jiS  per  day ;  for  the  performance  of  which  co- 
venants, each  of  the  parties  bound  himself  in  the  penalty 
of  <£700 :  and  it  was  further  agreed  by  a  menioniMiuoi 
entered  into  between  the  parties,  previously  to  the  ezeai- 
tion  of  the  charter-party,  that  the  freighter  should  send 
the  one  hundred  tons  of  flax  along  side  the.  brig  at 
Peraali,  and  that  the  expence  thereof  should  be  paid  either 
by  him,  or  the  commander,  agreeably  to  the  custom  of 
that  port: — And  also,  that  the  commander  diould  lend 
the  one  hundred  tons  of  flax  to  the  quay  at  Op§rto^  at  hb 
own  expence* 

Pontes^  described  in  the  charter-party,  as  the  com- 
mander,  was  in  fact  also  the  sole  owner  of  the  ]^€9e  and 
Maria.  The  plaintiffs,  pursuant  to  the  charter-partyi 
shipped  in  Lcndon  the  seventy  tons  of  flax,  and  the.flVe 
tons  of  hemp,  and  in  the  beginning  of  March^  the  miel 
proceeded  to  sea  with  that  cargo,  under  the  conamaod  of 
one  (rouvea,  (Pontes  remaining  in  England,)  and  oa  the 
26th  oi  March  arrived  at  Pigueira,  whence,  after  discharg- 
ing her  cargo,  she  proceeded  in  ballast  to  Pernau,  where 
she  received  on  board,  on  account  of  the  plaintiflrs,.634 
bales  of  flax,  which  filled  her.  After  loading  this  cargo, 
the  vessel  sailed  for  Oporto,  and  in  the  course  of  her  voy^ 
age  put  into  Deal,  in  order  to  repair  a  leak  occasioned  by 
bad  weather.  Whilst  the  brig  lay  at  Deal,  Foeites^  the 
owner,  came  on  board  her,  when  he  proceeded  to  sea, 
took  the  management  of  the  vessel,  and.  directed  her 
course,  and  on  the  10th  of  October,  wilfully  ran  her  on 
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shore ;  G^uveat  the  captain,  being  privy,  and  concurring 
thereto;— -the  brig  was  lost ;  the  cargo  was  landed  on  the 
coast  of  France,  one  half  of  which  was  greatly  damaged 
by  sea-water.  The  plaintifis,  on  receiving  advice  of  the 
arrival  of  the  brig  at  Pemau,  effected  the  policy  in  ques^ 
tion,  wbith  the  defendant  subscribed  for  £500.  On  the 
26th  of  Oefoier,  the  plaintifis  received  notice  of  the  loss, 
and  on  the  same  day,  gave  notice  of  abandonment  to  the 
defendant.  The  question  for  the  opinion  of  this  court 
was,,  whether  the  plaintifis  were  entitled  to  recover.  If 
the  court  should  be  of  opinion  that  they  were,  then  the 
verdict  was  to  standi  but  if  not,  it  was  to  be  set  aside,  and 
a  non-suit  entered. 

*.  Mr.  Seijt.  Best  for  the  plainti£,  submitted  that  they 
were  entitled  to  recover  on  two  grounds :  JSrst,  that  the 
VetMl  was  destroyed  by  the  barratry  of  the  master,  and 
Momifyp  under  the  general  words  of  the  policy,  of  *  all 
^  other  loMesy  perils  and  misfortunes,  that  have,  or  shall  * 
^  come  to  the  hurt,  detriment,  or  damage  of  the  said 
^  goods,  and  merchandizes,  and  brig,  &c.,  or  any  part 
*  thereof.'  First,  although  the  person  who  acted  as  mas- 
ter was  also  thie  sole  owner  of  the  brig,  antecedetlt  to  the 
voyage,  still  the  plaintifl^  were  the  owners  of  her  during 
such  voyage.  This,  therefore,  is  a  species  of  barratry 
for  which  the  plaintiffs  are  entitled  to  recover.  Generally, 
if  to  the  character  of  a  master  of  a  vessel,  that  of  owner 
be  united,  no  action  can  be  maintained  for  barratry:  be- 
cause no  one  can  recover  for  a  loss,  which  has  been  oc- 
casioned by  his  own  act.  In  the  infancy  of  commerce, 
the  same  person  was  ship-owner,  merchant,  owner  of 
goods,  and  frequently  the  captain.  When  the  modes 
of  carrying  on  commerce  divided,  and  interests  were 
diflferent,  it  became  requisite  that  the  rules  of  bw  should 
be  enlarged.  An  owner  of  goods  might  maintain  an 
action  for  barratry,  as  being  the  temporary  owner  of  the 
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my.         ship.    The  case  of  FalUfo  v.  Wbider  {a)  b  undisimguisii- 
aUe  bom  the  presentf  and  was  not  touched  on  bj  the 
^7*'        sid>6equent  decision^  in  NtOiv.  B^urdua  (b).    The  ^ain« 
Thorvtov.     lifljj  in  ^Ug  ^33^^  ^gji^  ^hg  persons  insured.     If  they 

have  an  interest  in  the  goodsy  and  firaud  be  committedg 
they  may  recover  as  owners,  pro  hoc  wee.    A  person  who 
puts  goods  on  board  a  general  ship  may  recover  in  an  aor 
tion  for  barratry.   Here  the  plaintifi  had  the  direction  of 
the  voyage  from  the  commencement  to  its  terminatioik 
The  brig  was  to  sail,  and  be  detained  at  the  diftreotptrti 
as  long  as  they  thought  proper.    They  vrere  theiffim 
the  owners  for  this  voyage.    The  brig  was  moreover  djs* 
patched  by  the  plaintiffs  as  freighters.    This,  therefore^ 
was  not  like  a  general  ship,  for  there  the  time  of  sailing 
was  regulated  by  the  captain ; — this  was  a  hiring  of  the 
vessel  for  the  voyage*    The  commander  was  to  reo^rre 
the  goods  of  the  plaintiffi  on  board;  a  power  which  nope 
'  but  the  actual  owners  could  exercise.    On  the  arrival  of 
the  brig  at  Pernau^  the  commander  could,  not  ooinpbte 
the  loading  without  the  permission  of  the  plaintiflT^  VW- 
li^  therefore^  they  were  not  the  owners  of  the  brigi  he 
might  have  done  this  without  their  consent  or  smdionj 
and  although  the  commander  might  take  in  goods  by  the 
p^mission  of  the  plaintifis*  agents,  still  he  could  not  detain 
the  brig  at  Pimau^  beyond  the  time  limited  in  the  cbarteiw 
party  for  her  loading.    By  the  very  spirit  and  terms  of 
the  clauses  in  the  charter-party,  therefore,  the  direction 
and  management  of  the  brig  were  vested  in  the  plaintifi 
only.    The  commander  had  merely  to  obey  their  direc- 
tions, and  although  the  brig  might  carry  other  goods, 
stilly  as  the  commandier  could  not  load^  without  thc(.;ip* 
probation  of  the  plaintiflfs,  it  must  be  inferred^  that  the 
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interest  of  the  vessel  was,  in  effect,  whoUj  parted  with  to 
them.  [Mr.  Justice  Pari. — Is  it  usual  for  charter-parties 
to  be  framed  without  the  words,  *  letting  to  freight  P] 
TUs  was  substantially  a  letting  to  freight,  for  the  plaintiffs 
had  the  privilege  of  filling  the  vessel.  By  the  effect  of  the 
charter-party,  the  whole  of  the  vessel  was  placed  in  tbe 
hands  of  the  charterers  for  the  voyage.  The  defendant 
in  justice  ought  to  satisfy  this  loss,  as  the  plaintiffs  were 
not  privy  to  it.  StamHj^  if  the  plaintiffs  could  not  re- 
cover for  barratry,  still  the  defendant  would  be  liable  at 
underwriter^  under  the  general  words  in  the  policyi  ^  of 
an  other  perils,  losses,  misfortunes,  &c.f  as  these  words 
imply  a  complete  security  to  the  assured  against  all 
dangers^  which  nnght  arise,  during  the  course  of  the 
Wfage.  He  referred  to  the  case  of  CuUen  v.  Butler^ 
winch  was  decided  in  the  court  of  Kin^s  Bettcb,  in  J£r« 
eiMlmas  term,  1816  (a),  to  shew,  that  a  vessel  sunk  in 
consequence  of  being  fired  at  by  another  vessel  through 
mistake,  might  be  considered  as  included  under  these 
general  words  in  the  policy. 

Mr.  Seijt.  Faugban,  for  the  defendant,  insisted  that 
the  phuntifli  had  no  ground  to  entitle  them  to  recover, 
in  tlus  action,  except  on  the  barratry  of  the  master.-— 
In  thecaseof  J5^//v.  RcwcrofHi),  the  term  barratry  has 
been  defined  to  be  a  breach  of  duty,  by  the  master,  in 
req^ect  to  his  owners,  with  a  firaudulent  or  criminal  in- 
tent, and  done  ex  tnaUfich,  whereby  a  loss  accrues  to  them. 
It  is  therefore  evident,  that  an  act  committed  by  or  with 
the  consent  of  an  owner,  cannot  be  barratry:  but  it  has 
been  contended,  that  the  fi^ghter  of  the  brig  is  the 
owner /TV  iae  vice  on  this  voyage,  and  that  this  case  is 
widnn  the  doctrine  laid  down  in  Fal/ifo  v.  Whetkr.'^ 


SoA^ti 

TnoRirroir. 


(a)  This  case  hat  not  yet  been  reported.*-~(a)  8  B.  R.  ie6. 
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iei7.         TJiat  case  is  better  reported  in  Lofft  (a),  where  ]t«d 


^        MamJUld  says,  *  a  good  deal  depends  on  the  natore  of 
V.  *  the  agreement  by  the  charter-party,  whether  it  be  an 

TBoavTov.     ,  agreement  between  the  owners  and  freighters,  that  the 

*  ship  shall  go  to  a  particular  place,  or  whether  it  be  a 

*  letting  of  the  ship  to  the  frdghters ;  but  it  is  material 

*  when  a  ship  is  let  to  freight,  whether  the  ownersofdie 
^  goods  have  not  the  direction.  If  she  be  let  as  a  house 
•'to  the  freights,  then  the  freighter  is  the  owner  |  hot 

*  on  the  other  hand,  if  it  be  only  a  covenant  between 
^  them  that  the  ship  shall  go  that  voyage  for  the  fre^gltferi 
<  then  he  has  only  the  nse  of  the  vessel  for  his  goods^bnt- 
'  not  the  direction  of  her/  Although  a  freigfaterv  may 
be  owner,  fr9  hoc  via^  does  the  charter-^arty,  iil^tUf 
case,  make  him  so?  Therein  no  covenant  to  shu^jtfaat 
the  ship  was  wholly  let  to  the  plaintifis:  The  comnnfrifTi 
who  entered  into  the  charter-party,  was  the  owiiiffii'.alld 
had  not  parted  with  his  interest  as  such,  by  anjr  of  the  co- 
venants in  the  charter-party.  The  rights  of  the  partMs 
must  depend  on  the  construction  of  these  coyenurts ; 
from  neither  of  which  can  it  be  inferred,  that  t}ie  brig, 
in  this  case,  was  let  to  fright,  or  that  the  pbuntifis  }ad  tbe 
sole  management  of  her  during  the  wh61e  of  the  yjvya^. 
hi  the  case  of  Fraxir  v.  Marsb  {b\  it  was  held  thai  the 
revered  owner  of  a  ship  having  chartered  her  t4  Ae 
then  captain,  at  a  rent  for  a  certain  numb^  of  voyage, 
was  not  liable  for  stores  furnished  to  the  slup  by  order  of 
the  charterer,  during  the  charter-party,  and  Lotd  EBuh 
hrcugb  there  held,  *  that  to  say  that  the  registered  owner, 

'  who  divests  himself  by  the  charter^arty  of  all  coptrol 
'  and  possession  of  the  vessel  for  the  time  being  in  £mpiir 
'  of  another,  who  has  aU  the  use  and  benefit  of  it,  is  stiB 
^  liable  for  stCMres  furnished  to  the  vessel  by  die  ordet*  of 

.     (a)  031.-— (&)  13  J?.  R.  838. 
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^  the'  cajMain  during  the  thnei  would  be  pushing  the  isiT* 

•  efiect  of  the  register  acts  much  too  £ar.*    The  case  of        e^"^"^ 
Nuti  V.  Bordieu  must  govern  the  present,  as  barratry  9. 

can  only  be  committed  against  the  owner  of  a  vessel  and  Ho^NTOHf 
without  his  consent,  and  a  man  may  have  the  use  of  a- 
ship  without  the  possession  or  direction  of  her;  and  in 
order  to  entitle  the  plaintiffs  to  recover  pro  hoc  vice,  it  was 
necessary  for  them  to  have  the  possession  of  the  brig  for 
the  exclusive  purpose  of  this  voyage.  In  this  charter* . 
party,  the  words  let  to  freight  are  omitted,  which  is  un- 
usual. In  the  case  of  HuUm  v.  Srmgg  {a\  there  was  an 
express  letting  to  freight,  and,  as  in  this  case,  the  plaintiffs 
were  not  the  owners  of  the  vessel  for  the  whole  of  the 
▼oyagie,  as  they  had  no  interest  therrin  between  Figueira^ 
and  Ptrmau^  on  account  of  their  having  then  no  goods  on 
boards  the  right  of  ownership,  during  that  tiq^i  was 
ircsled  in  the  commander.  This,  therefore,  was  not  in 
effi^ct  a  letting  of  the  brig  for  the  whole  of  the  xoyaget 
and  the  defendant  is  therefore  entitled  to  judgment. 

Mr.'Serjt.^^r/  in  reply,  observed,  that  it  was  unneces- 
aary  to  define  the  term  barratry,  as  it  had  been  so  folly 
eqdained  in  the  case  of  EofU  v.  Rtwcroft^  The  only 
question  "to  be  considered  is,  whether  this  case  falls 
vritlfin  the  jM'inciple  laid  down  in  Vallejo  v.  Wheeler, 
which  oug^  rather  to  be  extended  than  narrowed.  The 
plaintiffi  in  this  case,  having  folly  laden  the  brig  at 
Pftnau,  were  in  the  complete  and  exclusive  possession  of 
beri  at  .the  time  the  loss  happened.  They  covenanted  to. 
fHay^fiieight  during  the  whole  of  the  voyage,  on  which 
ttnns-  the  brig  was  hired.  The  words  contained  in  the 
duttter^party  cannot  merely  be  acted  upon;  but  it  is  neces- 
anry.toloqkto  the  whole  intention  of  thepartiesj^with  re* 
fcrence  to  the  subject  matter,  and  it  is  folly  apparent 

(a)  %  iforiA.  3139. . 
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from  the  terniB  of  that  instfumenti  that  the  dmrtcftr 
should  haTe  the  excluaiye  use  and  possession  of  tbe  vtsid 
during  thewhole  of  the  voyage^  and  therefore  the  plainlifi 
must  have  been  the 'indefeasible  owners  at  the  time  of  the 
loss.  They  were  in  as  complete  possession  as  chartenn 
could  be ;  and  as  the  vessel  was  fully  laden  by  them,  at  die 
time  of  the  loss,  the  goods  were  co-extensive  with  the  ve>* 
self  the  whole  of  which  was  let  to  them.  He  cited  the 
judgment  of  Lord  Elknhrougb  in  the  case  of  the  Master 
of  the  Trinity  Home  v*  Clarke  (a),  and  insisted  that  the 
vessel  in  this  case  was  in  the  possession  of  the  plainfiffi^ 
for  every  useful  purposey  and  that  therefbre»  they  mw  at 
least  be  considered  to  be  ownerS|^&vt«rf.  Thecaae 
of  Nutt  V.  B$rJiiu  was  distinguishable,  as  here  the  plaift» 
tifis  might  conduct  the  voyage  at  their  discretioiiy  and 
thb  ws^  not  a  mere  letting  of  goods,  as  the  owner  had 
parted  with  the  whole  of  his  interest  in  the  brig  to  the 
phuntifis,  to  whom  not  only  the  time  of  sailing  and  the 
course  of  the  voyage  was  left,  but  also  the  times  which 
the  vessel  was  to  wait  at  her  loading  ports.  As  -the 
pbintiffi,  therefore,  were  so  empowered  by  the  terms  eC 
the  charter-party,  and  as  this  case  must  be  governed  by 
that  of  Vallefp  v.  Wbetkr^  they  were  clearly  entitled  to 
recover. 

Our.  mdo.  mir. 


On  this  day.  Lord  CSiief  Justice  Gibbs  delivered  die 
judgment  of  the  court  as  follows : — ^This  was  an  action  ef 
asimnpsii  on  a  policy  of  insurance.  It  is  unnecessary,  to 
state  the  dechration  at  hrge.  The  first  count  states,  dot 
certain  goods,  in  which  the  pkunti&  were  interesMi^ 
were  shipped  on  board  the  yoxe  and  JUmriof  for  a  car«M 
voyage  therdn  mentioned,  and  avers  a  loss  by  bawrtiy. 


(a)  4  Jtf .  and  5.  t88. 
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The  pbiutiffis  must  confine  their  cause  of  action  to  that  1817, 

count  only,  as  they  can  recover  on  no  other  ground  but         aT^^ 

barratry.    His  Lordship,  after  stating  the  terma  of  the  «. 

charter-party,  and  the  facts  as  mentioned  in  the  special     "Ormt^w. 

case,  observed^  that  the  only  material  question  to  be 

considered,  was,  whether  the  plaintiffs  were  entitled  to 

recover  for  a  loss  by  barratry.    The  objections  which 

have  been  raised  to  such  a  recovery,  are  that  FofUit  the 

owner  being  on"  board  the  vessel,  and  having  originally 

acceded  to  the  act  of  running  her  on  shore,  it  could  not 

^ttsume  the  character  of  barratry.    It  will  be  necessary  to 

consider  to  what  extent  the  interference  of  the  owner 

may  be  carried,  so  as  to  prevent  that  act.    Barratry  is  a 

fntxtd  which  is  not  committed  against  an  owner  who  seeks 

to  recover  thevalue  of  goods  lost  from  the  underwriters, 

but  a  fraudulent  or  criminal  act  committed  by  the  cap- 

tain  or  mariners  against  the  owner  of  a  ship.     The 

owner  of  goods  may  be  innocent  of  collusion  between  the 

captain  and  owners  of  a  ship;  still,  if  the  ship-owner 

collude  with  the  captain,  no  criminality  can  attach  to  the 

owner  of  the  goods.    Barratry,  therefore,  being  an  act  of 

firaud  against  the  owner  of  a  ship,  if  he  agree  with  the  cap* 

tain  to  the  ccnnmisaion  of  that  act,  it  cannot  be  barratry 

as  agaunst  him,  for  his  own  concurrence  thereto  precludes 

it.    PunMtng  this  principle,  the  Court  ol  King's  Bench  in 

the  case  of  ValUjo  v.  Whaler ^  which  was  an  action  brought 

on  a  policy  to  recover  a  loss  from  the  under-writers  for 

twratry,  where  WUkh  the  owner  of  the  vessel,  acceded 

to  the  act,  it  was  insisted  that  it  could  not  be  a  fraud 

on  him.    To  this  it  was  answered,  that  although  WUla 

ympn  the  <niginal  owner  of  the  ship»  still  having  let  her  to 

Dmrmn  to  freight*  and  he  being  the  fi^i^iter  when  the 

act  was  committed,  he  must  be  considered  as  the  owner, 

pr»  t0g  via.    If  Dmnvin,  therefore,  had  colluded  with  the 

captw,  it  would  not  amount  to  barratry  i  but  the^  con- 
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1817*  currence  of  Willes  was  of  no  effect,  because  Danmn 

J""^^  being  the  freighter  of  the  ship,  and  the  goods  which 

V.  were  on  board  being  his,  he  stood  in  the  situation  of 

TiioRNTow.  Q,^CT  by  being  such  freighter.  That  principle  is  midif- 
putedy  and  applicable  to  all  the  cases  where  an  owner  of 
a  ship  has  freighted  her  to  another.  This  case  diffirs 
materially  from  those  which  have  been  decided,- as  in  the 
latter  the  owner  had  no  right  to  do  any  thing  on  bosd. 
Here' the  owner  covenants  only  to  receive  on  board  arcer- 
tain  quantity  of  goods  in  London^  and  to  proceed  with  than 
direct  to  Figueira.  There  is  no  provision  in  the  dnrter^ 
party  to  recrive  goods  during  the  voyage  frx)m  Figma 
to  Pemauj  neither  is  xhete  any  stipulation  for  freight^ 
during  that  part  of  the  vopge.  It  is  further  provided 
by  the  charter-party,  that  it  shall  be  lawful  for  the 
owner,  without  prejudice  to  the  charter-party,  to  pot 
goods  on  board  at  Figueira  himself,  and  take  them  to 
Pimau, '  This  looks  like  an  admission  from  the  oimeri 
that  the  brig  was  fully  let  to  freight  to  the  plaintiflB^aad 
that  it  was  necessary  for  him  to  reserve  this  right  by  in 
express  proviso  in  the  charter-party;  althou^  the 
freighters  only  covenanted  to  put  a  certain  qoaotity^of 
goods  on  board,  still  the  owner  must  content  himsislf 
with  the  freight  of  such  goods.  It  seems,  by  the  Utt- 
guage  of  the  charter-party,  that  from  Pemau  to  Oftrtfi 
the  freighters  were  only  to  supply  certain  quantities  of 
goods,  and  that  the  owner  might,  complete  the  Idadtiiff 
of  the  brig  there,  but  that  the  agents  of  the  freighttti 
should  have  the  preference  of  filling  the  vessel.  It  hiv 
been  contended,  that  although  in  the  case  of  VaUg^fi 
Wheeler^  the  freighter  of  the  goods  might  be  considered 
as  owner,  still,  that  in  this  case,  as  the  original  owner 
had  an  interest  in  the  freight  in  part  of  the  vojzg^%» 
freighters  could  not  be  considered  as  owners.  Have  nor' 
the  slup-ownerand  freighter  in  this  case  changedplaicss 


Thurntok. 
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The  owner  has  not  reserved  an  original  control  over  the  1817. 

shipi  but  only  a  power  to  do  certain  acts.  It  is  necessary  c^^^^^^ 
to  look  to  the  mterior  part  of  the  voyage.  If  at  the  _  v. 
time  the  barratry  were,  committed,  the  owner  had  np 
control  over  the  vessel^  but  she  was  fully  loaded  by  the 
£rei|^erS|  then  the  concurrence  of  the  owner,  with  the 
maater,  to  commit  the  act,  could  have  no  efiect.  Th^ 
pvties  stood  in  this  situation.  The  owner  of  the  ship 
bad,  at  one  timei  a  right  to  interfere  in  loading  part  of 
the. brig  with  goods;  but  there  was  only  one  period  of 
the  ropLgt  in  which  he  could  exercise  such  right.  He 
might  freight  the  vessel  from  Figueira  to  Pernau:  but 
he  did  not  do  «o.  At  PirtiaUf  the  plaintiffs  alone,  as 
freighters,  completely  loaded  the  vessel.  The  owner'i 
ri|^t  to  interfere,  therefore,  was  completely  at  an  eqd^ 
Such  being  the  case,  the  freighters  had  the  exclusive 
control  of  the  vessel  from  that  period.  Although  the 
loM  happened  by  the  connivance  of  the  captain  and  the 
origbal  4Mroer  of  the  brig,  such  loss  would  amount  to 
baoMryf  at  it  was  committed  without  the  concurrence  of 
the.  freighters  who  had  a  fall  cargo  on  board.  The  rights 
of  the  original  owner  were  at  an  end,  and  at  the  time  of 
Um  loss,  the  freighters  rights  were  in  existence.  Their 
OQAcnrreiioe  was  absolutely  requisite  to  authorise  the 
condiict  of  the  parties.  The  case  of  f^alUjo  v.  Wheder  i% 
lUctingiiishable  in  terms,  though  not  in  principle.  This, 
thereftnp,  is  a  loss  by  barratry,  and  not  prevented  from 
betag  so,  by  the  concurrence  of  the  original  owner*  The 
joptice  of  the  case  is  advanced  by  considering  it  in  thjs 
Ij^.'  It  is  extremely  hard,  that  the  owner  of  goods 
abwid  be  responsible  for  a  loss  occasioned  by  an  act  in 
whkhhe  4id  not  concur,  and  by  which  he  was  alone  the 
8iifi«aper« 

Judgment  for  the  plaintiffs. 

VOL.  I.  c  c 
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Friday, 
June  SOth. 


In  a  declaration 
in  replevin  for 
taking  goods,  the 
description, 
number,  and 
value  of  them 
must  be  stated 
'with  certainty. 


Pope  v.  Tillman  and  another. 

This  was  an  action  of  replevin.  The  declaration  stated* 
that  the  defendants  on  the  1st  of  Marcb^  1816,  indie 
parish  of  Piilaton  fin  the  county  of  CofnwaU^  in  a  tcrtaia 
dwelling-house  there,  took  divers  goods  and  cbattdi  of 
the  plaintiff,  of  the  value  of  j^50,  and  unjustly  detained 
the  same,  until,  &c.  The  defendants  suffered  judgment 
by  default.  A  writ  of  inquiry  was  executed,  whoi  tbe 
jplaintiflF  recovered  damages  to  the  amount  of  ^£50,  as 
stated  in  the  declaration. 

Mr.  Serjt.  Lem^  in  the  course  df  the  last  term^had  ob- 
tained a  rule  mji ,  that  the  entry  of  final  judgment  on  tbe 
verdict  found  for  the  plaintiff  on  the  ^execution  of  the 
Writ  of  inquiry  should  be  set  aside,  and  that  the  same 
should  be  stayed,  on  the  ground  that  neither  the  descrip- 
tion or  number  of  the  goods  were  specified  in  the  dedars- 
tion.  He  cited' the  case  of  fVyaft  v.  Essington^  {a)  where 
it  was  held,  that  in  a  declaration  of  trespass  for  taking 
divirsa  bona  et  cdtalla^  such  description  was  too  generdi 
and  the  judgment  was  arrested,  for  the  uncertainty  of  the 
declaratiiifn  what  the  goods  were,  so  that  this  lecovefy 
Could  not  be  pleaded  in  bur  of  another  action  broiight 
for  the  same  goods.  So  in  'Bertie  v.  Pickerings  [h)  it  wis 
held,  that  in  an  action  of  trespass  for  taking  goods^  the 
declaration  must  specify  the  particulars.  So  in  PlafUifi 
case  {^c\  which  was  an  action  of  trespass,  qttare  tkntmm 
fregit  et  pisees  sues  cepit^  was  adjudged  ill,  and  jndgmcM 
arrested  after  verdict;  and  although  it  was  argued  tbat 
the  verdict  had  made  the  declaration  good,  still  it  wis 
held  that  although  the  writ  was  general,  the  declaratibd 
ought  to  have  been  particular,  and  that  the  omissido  of 


(o)  2  Ld.  Raym.  1410.  S.  C     V  Slran.  6S7. (ly  4  B»t, 

2456. (c)  5  Coke  34,  b. 
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the  nature  and  number  of  the  fish  was  matter  of  sub-  J  8 17* 

stance,  and  not  of  form*  p^ 

Mr.  Serjt.  Best  on  this  day  shewed  cause,  and  observed,  v. 

that  in  the  cases  of  Wyiitt  v.  Esiington  and  Birtie  v. 
Fickring,  the  statute  of  4  Jnn  c.  16.  was  not  noticed  by 
jthe  court.  These  too  were  cases  of  trespass,  and  it  is  more 
material  to  particularize  the  goods  in  such  cases,  than  in 
replevin.  If  there  had  been  a  special  demurrer,  the  ob- 
jection might  be  good,  but  it  cannot  be  so  in  arrest  of 
judgment.  He  referred  to  the  stat.  4  jinn  c.  16.  s.  I 
€md  2.  (a)  The  enumeration  of  the  goods  is  not  a  matter 
of  substance,  but  merely  of  form,  for  the  goods  them- 
selves are  the  substance,  and  therefore  no  advantage  can 
be  taken  by  general  demurrer,  or  in  arrest  of  judgment. 
In  the  case  of  Bowde//  v.  Parsons  {b),  where  a  request  to 
the  defendant  to  do  an  act  is  necessary  to  8e  alleged,  in 
order  to  give  the  plaintiff  his  cause  of  action,  and  it  is 

(«}  By  which  it  is  enacted,  '  that  dq  advantage  or  exception  shall 

*  be  token,  of  or  for  an  immaterial  traverse,  the  defauh  of  entering 
'  pieties  upon  any  bill  or  declaration,  the  default  of  alleging  a  pro^ 
^jert  m  ctindof  any  bond,  bill,  indenture,  or  other  deed,  mentioned 
.*  ID  the  declaration  or  other  pleading,  or  of  letters  testamentary, 
'  or  letters  of  administration,  the  omission  of  ot  et  armis  or  contra 

*  ptfcem,  the  want  of  averment  of  hoc  paraius  est  verificare  or  hoc 

*  pwratui  e$t  verificare  per  recordum,  or  not  of  alining  prout  patet 

*  per  reeordum ;  but  the  court  shall  give  judgment  according  to  the 

*  very  right  of  the  cause,  without  rep^arding  any  such  imperfections, 

*  omiasions,  or  defects,  or  any  other  matter  of  like  naiure,  except 
'  the  s«me  shall  be  specially  and  particularly  set  down,  and  shewn 

*  for  CBUseof  demurrer,  notwithsunding  the  same  might  havehereto- 
'  fore  been  taken  to  be  matter  of  subsuuce,  and  not  aided  by  Uie 

*  ttat  of  Queen  £/tza&e/A,  so  as  sufficient  matter  appear  in  the 
'  pleadings  upon  which  the  court  may  give  judgment,  according  to 
'  tbe  my  rignt  of  the  cause.*  The  second  section  extends  to  jiulff. 
mentt  entered  upon  confession,  nihil  dicit  or  non  sum  informatus  m 
any  court  of  record;  atul  it  is  thereby  enacted,  that  *  no  such  judg* 
'  meot  sh«ill  be  reversed,  nor  any  judgment  upon  any  writ  of  in- 
^'qntry  of  damages  executed  thereon  be  stayed  or  reversed,  for  or 
^ivnaton  of  any  imperfection,  omission,  defect,  matter  or  thing 
^'woataoerer,  which  would  have  been  aided  and  cured  by  any  of  the 
'  statutes  of  Jeofiuls,  in  case  a  verdict  of  twelve  men  had  been  given 
'  in  the  said  action  or  suit,  so  as  there  be  an  original  writ  or  bill, 
'  and  warranta  of  attorney  duly  filed  according  to  law.* 

C&)10£.|{.d»9- 

cc  2 
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I817.         alleged,  but  without  a  particular  venue  (there  being  t 

^^  general  venue  laid  in  the  preceding  part  of  the  dechn- 

V.  tion)  such  omission   cannot  be  taken  advantage  of  in 

Tf^LLMAH.      ari-est  of  judgment,  since  the  stat.  ^Ann  c.  16.  s.  1.  bcii^ 

mere  matter  of  form^  is  available  only  upon  special  de> 

murrer,  and  this,  though  judgment  passed  by  default  on 

which  a  writ  of  inquiry  was  executed.     The  plsdntiffin 

this  case  has  stated,  that  the  defendants  entered  his  how 

and  took  his  goods.    This  therefore  is  sufficient}  and  is 

the  enumeration  of  them  is  mere  matter  of  form,  it  is 

aided  by  the  statute. 

Mr.  Serjt.  Lens  in  support  df  the  rule^  afker  stating 
(hat  the  declaration  in  replevin  should  contain  the  sam^ 
description  of  the  goods  as  in  trespass,  and  that  the  only 
question  was,  whether  sufficient  appeared  upon  the  face 
of  this  declaration,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  The  subsequent  process 
of  de  retcmo  baiendo  and  capias  in  withernam,  depend  CO- 
tirely  on  the  value,  number,  and  description  of  the  gtMds 
taken.  The  declaration,  therefore,  should  be  more  acoh 
rate  in  replevin,  than  in  trespass.  The  court  rely  on  two 
cases,  decided  tempore  Hardwict.  The  one,  KemfiUrt 
Nelson  (a),  where  a  declaration  for  taking  iona  etcatoBasm 
viz.  quondam  parceW  lintei  et  quondam  parcelF papyri  ipm 
quereniis,  was  held  sufficient ;  and  in  the  subsequent  cite 
of  Bourne  v.  Mattaire  [}\  for  taking  fourteen  skimoim 
and  ladles,  and  three  pots  and  covers,  the  declaration  vas 
held  sufficient.  In  both  these  cases  the  nature  of  die 
property  was  stated,  so  as  to  guide  those  persons  froa 
whom  it  was  taken  %  but  in  this  case  no  property  has  bccft 
specifically  stated,  and  the  rule,  therefbrejmust  be  made 

AbsoIute(r). 

(«)  4  Bac.  Abr.  387. %  Rep.  Tempore  H^rdwkk.  IH 

2 Strange,  1015.  SyC.^-^-^c)  Sec  3?  Wfn$.  Sound,  7^.h.  Cem^Dig 
Pleader,  3.  A.  10. 
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Saturday,. 
Wood  and  another  v.  Day.  Jane  sin. 

This  was  an  action  of  covenant,  brought  by  the  plaintiffs  eating  a  lease,  * 
to  recover  a  compensation  from  the  defendant,  for  not  Jf.  «*opP^  from 
repairing  certain  premises  according  to  covenants  con-  title  of  either  of 
tained  in  an  indenture  of  lease,  of  1154.    It  was  stated  Therefore  In  aa 
in  tte  declaration,  that  long  before  the  making  the  in-  action  of  cove- 
denture  of  lease  thereinafter  n;entioned,  Thomas  Knack*  pairing,  against 

stem  the  elder,  was  seised  in  fee,  of  certain  premises  ^^^  awigoce  of 

''  the  original 

thereinafter  demised,  in  the  county  of  Kent^  subject  to  lessee-,  where 

the  law  and  custom  of  gavMindy    and   that  being  so  was  ixfund  to 

seized,  he  died  intestate  on  the  1st   of  January ^  1725,  the  performance 

leavbg  Francn^  his  widow,  and  two  sons,  Thomas  and  venants  as  those 

Francis.    That  on  his  death,  one  undivided  moiety  of  contained  in  the 
,  ..-..,.  ,  original  lease— 

the  premises  descended  to  his  two  sons,  in  equal  un-  Held,  that  a  de- 
divided  moieties,  and  the  other  moiety  vested  in  his  gijed^thauh? 
widow.  That  the  two  sons  were  seized  in  fee  of  their  plaintiffs  derived 
mpiety,  and  the  widow  also  became  seized  of  the  other  Iwo'lwsors'oDly, 

moiety  of  the  premises  thereinafter  demised  for  her  life,  ^"^  ^bat  two 
-  •  ,  r     r       1         1      1  •  .  other  lessors  who 

the  reversion  thereof,  after  her  death  or  mtermarriage,  were  also  parties 

belonnni?  to  the  two  sons,  their  heirs  and  assims,  in  J"  j*^*  demise 

,        .    .  r^t       r>  ^^^^  interest 

equal  moieties  as  tenants  in  common.     That  Francis,  the  therein,  was  sup- 

"son,  died  intestate  on  the  1st  of  January,  1754,  leaving  p^J^^'S^he 

Frances^  his  only  child,  to  whom  his  undivided  moiety  de-  lease,  which 

Iteeilded.    That  Frances,  the  widow,  on  the  1st  of  January,  dcSJuc'by^the  * 

i754,intermarriedwithir^/fcriVi//if7/,  wherebyhermoiety  four.— If  a  leasee 
■                                                                             ,  covenant  to  leave 
of  the  premises  became  forfeited,  and  was  vested  in  the  premises  in  re- 
said  Thomas,  and  Frances,  the  daughter  of  the  said  Francis  Px^'iradon^of 

ICnaclsione,  whereby  the  said  Thomas ,  and  Frances  the  the  term,  and 
*  also  that  the 

lessors  might 
direct  the  lessee  to  complete  the  repair,  by  giving  sis  months  notice  in  writing.— Jie/tf, 
that  thfeM  Me  two  distinct  and  separate  covenants,  the  former  of  which  is  not  quali- 
fied by  the  latter. 
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181 7.         daughteri  became  seized  in  fee  of  the  whole  of  the  pre- 

,^T^^  mises  thereinafter  demised  in  undivided  moieties,  who 

Wood 

V.  suffered  Frederick  Hillf  and  Frances^  his  wife,  to  remain 

^^^'         in  possession  of  the  moiety,  which  had  been  vested  in 
Frances,  the  widow,  until  her  decease,  although  she  had 
no  legal  title.    That  the  said  Tbomas  and  Frances  Knkk- 
sioncj  being  so  seized  as  aforesaid,  and  Frederick  JFfifl,  and 
Frances,  his  wife,  being  in  possession  of  the  said  mdetj 
by  the  sufferance  and  permission  of  Tbomas  and  FfWMca 
Knackttone,  but  having  no  legal  right,  title,  or  interest 
thereto  or  therein,  by  an  indenture,  dated  the  18th  of 
March,  1754',  and  made  between  the  said  Frederick  HiBt 
and  Frances f  his  wife,  and  Thomas  and  Frances  Knadstm 
of  the  one  part,  and  one  Hans  S/oane  of  the  other  put, 
the  said  Frederick  Hill,  and  Frances  his  wife,  and  Ilmas 
and  Frances  Knackstone,  demised  the  premises  in  question 
to  SloanCi  for  the  term  of  6 1  years,  at  a  rent  therein 
mentioned.    That  Shane  covenanted  with  the  said  JFiv- 
dirick  Hill,  and  Frances  his  wife,  and  with  Thomas  and 
Prances  Knackstone,  severally  and  not  jointly,  that  before 
the  end  of  two  years  of  the  said  term,  he  would,  at  his 
own  costs  and  charges,  take  down  a  messuage  then  stand- 
ing upon  the  ground  thereby  demised,  and  at  his  like 
costs  and  charges  would,  in  the  room  thereof,  erect  and 
build  a  good  and  substantial  brick  and  timber  messuage. 
And  the  said  Sloane  further  covenanted,  that  be  would,  at 
his  like  costs  and  charges,  well  and  sufficiently  repair, 
amend,  maintain,  uphold,  support,  fence,  glaze,  pave^ 
cleanse,  and  keep  the  said  messuage  so  to  be  erected  and 
built,  and   all  other   erections   upon  the   said  ground 
thereby  demised,  and  all  the  pales,  fences,  &c.  to  the 
said  premises  then  belonging,  or  that  should  at  any  time 
thereafter,  during  the  said  term  of  61  years,  be  erected 
or  built  upon  the  said  premises  thereby  demised,  or  mf 


Day. 
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part  thereof  when  occasion  should  require,  and  at  the  181/- 

.  expiration  of  the  said  term,  should  leave  and  yield  up         \v^i> 
the  peaceable  and  quiet  possession  of  the  said  messuage  ^v. 

and  premises^  so  sufficiently  repaired  as  aforesaid,  unto 
the  said  Frederick  Hill,  and  Frances  his  wife,  or  their 
assigns,  if  the  said  Frances  should  be  then  living,  but  if 
die  should  be  dead,  then  unto  the  said  Tbomas  znd  Frances 
Knadkstme,  .their  heirs  and   assigns.     The  declaration 
then,  stated  the  entry  of  Hans  Sloane  as  lessee,  the  re- 
version as  to  one  moiety  of  the  premises  belonging  to 
Thomas,  and  the  other  to  Frances,  the  daughter  of  Francis 
Knachtone.    The  plaintiffs  then  averred,  that  although 
Frederick  HUl,  and  Frances  his  wife,  were  parties  to  the  . 
lease,  still- they*  had  neither  of  them  any  legal  right,,  title, 
or  interest  in  the  premises,  the  right  and  title  of  Frances 
Hill  lurving-  been,  by  the  law  and  custom  of  gavelkind, 
forfeited  by  het  intermarriage  with  Frederick  Hill.  They 
then  averred,  that  Frances  Hill  died  on  the  1st  daj  of 
Jamtary^  1761^  and  that  Thomas  Knackstone,  on  the  8th 
iA  June  in  the  same  year,  devised  his  moiety  of  the  pre- 
mises to  his  wife  Frances^  in  fee,  and  died  in  1762. 
That  his  widow,  on  the  17th  of  May,  171)2,  devised  her 
moiety  to-  Frances  Knackstone,  one  of  the  lessors,  by  her 
then  name  of  Frances  Hill,  she  having  intermarried  with 
Edward  Hill  and  died  in  179S,     That  upon  her  death, 
JSdfvard  Hill,  and  Frances,  his  wife,  were  seized  in  right 
of  the  said  Frances  of  the  reversion.    That  in  1 808,  by  an 
indenture  of  bargain  and  sale,  the  said  Edward  Hillt  and 
Frances,  his  wife,  sold  the  reversion  of  the  premises  to 
one  Thomas  Prior,  to  the  use  of  the  plaintiffs  to  whom  a 
regular  title  was  deduced.     The  plaintiffs  averred,  that 
oo  the  3rd  of  January,  1808,  all  the  estate,  right,  title, 
and  interest  of  Hans  Sloane,  to  the  residue  of  the  said 
t«m  of  61  years,  and  which  expired  on  the  29th  of  Sep- 
iemkery  1815,  vested  in  the  defendant  by  assignment. 


Wood 
p. 


jgl^^  — ^Xhe  breach  assigned  was,  that  on  the  10th  of  AmptO^ 
1810,  and  on  divers  other  daysi  between  that  dajaad 
the  day  of  the  demise,  a  certain  meMiag«,  stable,  and 
dirers  buildings,  which  had  been  erected  on  the  sad 
demised  ground,  had  become,  ruinous,  dila^datedy  and  k 
great  decay,  for  want  of  needful  and  necessary  r^ain^ 
and  that  the  defendant,  at  the  expiration  of  the  term^kft 
them  in  a  ruinous  and  dilapidated  condition,  contriffy  to 
the  corenants  contained  in  the  indenture  of  lease,  granted 
to  Hans  Shane f  on  behalf  of  himself  and  his  as»gns>to.be 
p  erformed. 

The  defendant  pleaded, /r/f,  non  est  factum^  mmtdtff 
that  Frederick  Hill  and  Frances  his  wife  had  no  iegil 
right,  title,  and  interest  in  the  premises  demised;  and  it 
ten  subsequent  pleas  traversed  all  the  material  facts  s 
alleged  in  the  declaration.  On  all  which  pleas  issue  vn 
joined. 

On  the  trial  of  the  cause  before  Mr.  Justice  D^dUttftt 
the  last  assizes  at  Maid.'tonif  on  the  production  of  the  in- 
denture of  lease,  by  the*plaintiffs,  it  appeared  that  the  pa^ 
ties  irere  therein  described,  as  stated  in  the  dedaradoBi 
and  no  evidence  was  adduced  to  shew  that  JFrederidk  IBB 
and  Frances  his  wife  had  no  legal  title  or  interest  to  the  pre- 
mises  in  question  at  the  time  of  the  demise.  The  coomd 
for  the  defendant  insisted  tliat  the  indenture  proved  <be 
reverse,  as  they  were  parties  to  it,  and  that  the  rent  Ws 
therein  reserved  to  the  said  Frederick  Hili  and  Frrnnas  Ibi 
wife  ;-^o  the  use  of  the  latter  for  her  life.  The  cofe- 
nants  were  likewise  entered  into  with  them,  and  it  having 
been  averred  in  the  declaration  that  they  had  no  legal  is* 
terest  in  the  premises  at  the  time  of  the  demise^  bnt  t^t 
the  plaintiff's  title  was  derived  from  Thomas  and  Frmm 
Knackstone  only,  or  that  if  Frederick  HUi  and  FrmnasHi 
wife  had  no  legal  interest  in  the  premises^  the  demise,  vk, 
in  law,  the  demise  of  Tbmas  and  FrsptesXntilnimivdfi 
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and  shonld  have  been  so  stated  in  the  declaration,  accord-  ig^y. 

ing  to  the  legal  operation  of  the  demise. 

It  further  appeared,  that  the  covenants  to  repair  con* 
tained  in  the  lease,  were  in  the  following  terms,  viz*  l>Ar* 

*^  And  also  that  Hans  Sloane  should  well  and  sufficiently  re- 
pair the  said  premises,  so  to  be  erected  and  built  by  him, 
and  all  o&er  erections,  &c.  upon  the  piece  cff  ground  there- 
by demised,  when  occasion  should  require,  and  the  same 
so  being  well  and  sufficiently  repaired,  should  at  the  end  of 
the  term  yield  up  and  surrender  unto  the  said  Fndtrkk  Hill 
and  Francis  his  wife,  if  she  should  be  then  living,  but  if 
Ae  should  be  then  dead,  to  the  said  Tbanuu  and  Fra$ues 
KnaehstMi  :  And  also  that  it  should  be  lawful  for  the  said 
Frederick  Hill  and  Frances  his  wife,  during  her  estate 
and  interest  in  the  premises,  and  also  for  the  said  Thomas 
md  Frances  Knacistone,  their  heirs,  &c.  twice,  or  oftener, 
in  every  year,  to  enter  and  come  into  the  said  demised 
premists  to  view  the  state  and  condition  thereof,  and  of 
aO  such  defaults,  defects  and  wants  of  reparations,  that 
should  be  found,  give  or  leave  notice  in  writing  at 
the  said  demised  premises  unto  the  said  Hans  SloanCf 
to  repair  and  amend  the  same  within  six  months,  then 
next  following,  within  which  time  Sloane  covenanted 
^mth  the  said  Frederick  Hill  and  Frances  his  wife,,  and 
frith  the  said  Tiomas  and  Frances  Knackstone,  their  heirs 
«nd  assigns  severally  and  not  jointly,  to  repair  and 
amend  the  same  accordingly.'*  It  was  contended  that 
^  under  these  covenants,  it  was  necessary  that  six  months 
previous  notice  in  writing  should  have  been  given  to  the 
tenant  or  assignee  of  the  lease  for  the  purpose  of  repairing, 
and  that  as  such  notice  had  not  been  proved,  the  defendant 
was  entitled  to  a  verdict  on  the  plea  of  non  est  factum,  as 
the  first  covenant  only  had  been  set  out  in  the  declaration. 
The  jury,  however,  found  a  verdict  for  the  plaintiffs,  but 
the  learned  judge  reserved  the  above  points  for  the  con* 
sideration  of  this  cotirt.  .    . 
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1817.  Mr.  Serjt.  Copley^  in  the  course  of  the  last  term^  obtainrf 

-ir^  a  rule  «//i,  that  this  verdict  should  be  set  aside,  and  % 

Wood 
I,,  non-suit  entered,  and  a  new  trial  granted, — or  that  the 

^^AT.  judgment  should  be  arrested; — on  the  latter  ground  he 

relied  on  Trepor^s  case  (a). 

Mr.  Serjt.  Ohskw  and  Mr.  Serjt.  Blossei^  on  a  former  daj 

in  this  term,  shewed  cause,  and  observed  a$  to  the  first 

objection,  that  Frederick  Hill  and  Frances  hb  wife  had 

no  legal  title  to  the  premises  at  the  time  of  the  dembc^ 

but  that  the  plaintiffs  derived  their  title  from  TbawiasvDi 

Frances  Knaekstotu  only,  that  the  averment  in  the  de« 

daration  was  supported  both  by  law  and  by  fact :  That 

the  demised  premises  were  stated  in  the  declaration  to  be 

of  gavelkind,  and  that  by  the  law  of  that  tenure,  which 

the  courts  were  bound  to  take  notice  of  judicially,  a 

woman  was  entitled  to  dower  during  the  existence  of  her 

widowhood  only,  but  that  such  dower  became  forfeited 

on  her  intermarriage  with  another.     The  lease,  in  this 

case,  appeared  to  have  been  made  by  Frederick  Hill  and 

Frances  his  wife,  and  Thomas  and   Frances  Knacksttm^ 

The  description  of  the  parties,  in  the  lease,  therefore,, 

proved  the  averment,  that  Frances  Hill  had  no  legal 

title;—- notwithstanding  the  rent  was  reserved  to  FroMcss 

Hill,  during  her  life;  stilly  as  Thomas  and  Frances  Knaek 

stone  had  a  right  to  dispose  of  such  rent  as  they  pleased, 

there  was  nothing  to  prevent  their  allowing  Frances  IM 

from  receiving  it  for  her  life,  as  she  was  the  mother  of 

the  one,  and  grandmother  of  the  other. — Although  Fn^ 

derick  and  Frances  Hill  joined  in  the  demise,  stiU>  as  the 

rights  of  the  parties  appeared   upon  the   face  of  the 

declaration,  the  lessors  must  be  considered  to  have  made 

the  demise  according  to  their  respective  estates,  rights, 


(a)  6  Coke,  14  (b). 
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and  interests  in  the  premises;  and  the  lease  therefore  was  iSl/. 

a  good  lease  to  Hans  Sbane'j   although  Frederick  Hill^ 
who  could  have  no  legal  interest,  joined  in  the  demise.   It  9. 

was  not  necessary,  therefore^  to  set  out  the  precise  terms  ^^^ 

of  the  lease  in  the  declaration,  viz.  ''That  the  estate  was 
vested  in  Thomas  and  Frances  Knackstone  only,"  although 
that  was,  in  fact^  its  legal  operation.  The  defendant  has 
admitted  that  the  interest  of  Frances  Hill  came  to  het 
by  the  custom  of  gavelkind,  and  that  she  was  only  in- 
terested during  her  widowhood.  He  has  also  admitted, 
that  she  intermarried  with  Frederick  HUl,  whereby  her 
interest  was  forfeited  before  the  lease  was  made.  He  has 
further  admitted,  that  her  moiety  vested  in  Thomas  and  ' 
Frances  Knackstone^  in  fee,  on  her  intermarriage;  and 
having  admitted  this,  the  plea,  that  she  had  a  legal  in- 
terest, at  the  time  of  the  demise,  was  an  affirmative 
issue  for  the  defendant  himself  to  have  proved.  Even  if 
Frances  HUl  had  any  other  right,  it  was  incumbent  on 
the  defendant  to  have  shewn  it,  and  if  the  lease  prove  she 
had  an  interest,  it  could  only  be  for  her  life,  and  then  It 
becomes  an  immaterial  issue,  and  is  a  sufficient  answer  to 
the  second  plea ;  for  if  she  had  an  interest,  it  could  only 
extend  to  her  life,  and  as  it  was  stated  in  the  declaration, 
that  the  assignment  to  the  defendant  was  made  subse- 
quent to  her  decease,  such  assignment  was  consequently 
a  valid  one.— With  respect  to  the  arrest  of  judgment, 
supposing  Frederick  Hillf  and  Frances  his  wife,  had  no 
legal  interest  in  the  premises,  and  that  it  should  have 
been  stated  in  the  declaration  to  be  the  demise  of  Thomas 
and  Frances  Knackstone  only,  it  was  too  late  to  be  taken 
advantage  of  after  verdict,  the  interest  of  Frederick  Hill 
and  Frances  his  wife  being  merely  an  inducement  to  the 
action.  In  Treport*s  case,  the  plea  of  not  guilty,  put  in 
issu^  the  demise  as  pleaded. — Here  there  is  no  issue  on 
the  demise  of  the  four  lessors,  fodr  the  defendant  has 
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1917.  not  denied  that  in  his  plea.  The  subtftanlial  grounds  tf 
the  plaintiffs'  title  appeared  upon  the  record.  They  de» 
rived  it  from  Thomas  and  Frances  Knacistfihi,  who  aktae 

V^Y*  Jhad  the  power  to  convey,  for  it  appears  that  Frederid  HU 
and  Frances  his  wife  had  no  legal  interest.  At  all  events 
this  is  not  a  title  defectively  set  forth  on  the  record, 
which  cannot  therefore  be  objected  to  after  Tcrdurt;  and 
the  interest  of  Frederick  HUl  and  Frances  his  wife  is  only 
an  inducement  to  this  action.  They  dtCid  the  case  of 
Honeywood  v.  Husbands  {a\  where  in  au  action  for  di^ 
turbance  of  common^  the  plaintiff  derived  his  title  from 
a  demise  by  A.  and  B.-^A.  being  tenant  for  life,  and  J. 
in  reversion,  and  the  same  objection  was  made  as  ia 
^reporfs  case; — it  was  held  to  be  immaterial,  far  die  par- 
ticular  estates  were  but  as  one  conveyance  to  the  a^im. 
They  also  referred  to  the  case  of  Chester  v.  WllUm  {hy 

Witli  respect  to  the  covenant  to  repair,  the  defendant 
could  only  take  advantage  of  it  on  the  plea  bf  mm  ed 
factum ;  and  according  to  the  terms  of  the  lease,  there 
are  two  distinct  and  independent  covenants.  This  actioii 
is  founded  on  the  first,  vix. :  To  yield  and  give  up  tte 
premises  in  good  and  sufficient  repair  at  the  fend  of  the 
term,  and  in  order  to  support  an  action  on  the  second,  it 
wotld  be  incumbent  on  the  lessors  to  have  given  nodcetD 
repair  previously  to  the  expiration  of  the  lease,  and  sodi 
notice  cannot  apply  to  the  yielding  up  the  premises  in 
good  repair  at  the  end  of  the  term. 

Mr.  Serjt.  Copley  in  support  of  the  rule  insisted,  as  to  the 

first  point,  that  if  FrederUk  HiUmd  Frances  his  wife  had 

•any  interest,  it  should  have  been  stated  in  the  declarationi 

and  got  rid  of  j  but  the  plaintiflFs  have  merely  averred  that 

they  had  no  legal  interest.    The  second  plea  is  merely  a 

—  — . , — ^,_^ 

(tt>  Cro,  Eliz.  155.  S.  a  I  Leon.  177,  by  ihtnnmcoT  Hauxwood 
v.  Hutlandt.'^'-^ih)  2  fPmt.  Sound,  96. 
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XfvWtst  of  th^  allegation,  and  concludes  to  the  country,  1017^ 

whereas^  if  it  contamed  a  subsequent  allegation,  it  must         w^ 
have  concluded  with  a  verification; — it  has  no  reference  •. 

to  the  interest  of  Hill  and  his  wife  as  stated  in  the  de-  • 

chration.    Still,  if  the  case  were  to  stand  on  the  decla- 
ration, the  plaintifis  deduced  their  title  from  Fnemces  HHI^  ' 
the  widow.    They  stated  that  she  lost  her  interest  by  in» 
termarritge;  that,  therefore,  should  have  been  proved ; 
but  the  demise  frima  facie  shewed  the  contrary,  as  she 
and  her  husband  were  both  parties  to  it.     As  to  the 
arrest  of  judgment}  he  submitted  that  according  to  the 
e^taUished  principle  of  law,  a  title  must  be  set  out  accord- 
ing to  its  legal  effect ;  it  is  the  chief  part  of  the  sub- 
stance  of  the  plaintifis'  case,  that  their  tide  should  be 
|ifopeily  deduced.     Treporfs  case  is  expressly  in  point. 
There  the  plaintiff  declared  in  ejectment  on  a  lease  made 
by  vf.  imd  B. — A.  was  tenant  for  life ;  remainder  to  j9.  in 
fee.    Bothy  by  deed,  joined  in  a  lease  to  the  plaintiff. 
The  question  was,  whether  this  were  the  lease  of  both» 
and  it  was  resolved  that  by  the  delivery  of  the  deed,  it 
uras  the  lease  of  A.^  during  his  life>  and  the  confirmation 
of  JB.;  and  after  the  death  of  A.y  it  was  the  lease  of  J9., 
and  the  confirmation  of  A.     And  because  the  plaintiff 
luid  declared  on  a  joint  demise  of.  A  and  jB.,  it  was  ad- 
jured against  the  plaintiff.    The  production  of  the  deed 
in  this  case,  was  inconsistent  with  the  declaration,  as  it 
there  appeared}  that   four  persons  demised,  and  the 
(ifauntifli  had  averred  that  j^redirick  Hill  and  his  wife 
lltd  no  interest;  as,  therefbrcy  the  declaration  aUeged, 
thtt'the  interest  was  in  Itomas  and  Franeti  Knaclshme^ 
only,  the  demise  should  have  been  stated  to  havi  been 
ttiadeb^  Aem  alone.    This,  therefore,  is  a  variance.-— 
.In  the^case  of  Ci^x/^  v.  Willan^  there  were  three  joint 
tenants  for  life ;  one  of  whom,  by  his  deed,  granted, 
bargained,  sold,  assigned,  set  over,  and  confirmed  to 
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181^  another  of  the  jomt  tenants,  all  the  estate,  title,  &c.of  the 

-^■^^  grantor,  of  and  to  the  lands  held  in  jointure,  and  tk 

r.  jury  found  that  he  granted ; — that  was  deemed  suffideat 

Day.  b^  verdict;  but  if  the  party  had  pleaded  that  he  grantedi 

the  plea  would  be  bad,  for  it  should  have  been  pleaded 
as  a  release,  for  every  one  must  order  his  plea  accord- 
ing to  the  rules  of  law,  but  it  is  otherwise  of  a  verdia, 
because  it  is  a  saying  of  laymen.  In  Osmere  t.  Sbeafe  [»\ 
where  the  court  being  of  opinion  that  the  -grant  of  i 
rent,  by  deed,  under  the  circumstances,  operated  as  a 
covenant  to  stand  seized  ;  said,  *  That  the  defendant  had 
'  done  well  in  pleading  it  as  a  conveyance  by  way  of 
'  covenant  to  stand  seized,  for  if  he  had  pleaded  it  as  a 
'  grant  of  the  rent,  it  would  have  been  void.'  In  onbr 
further  to  illustrate  that  a  party  must  state  the  legal  effect 
of  a  deed  on  a  record,  he  referred  to  the  case  of  Bekr  v. 
Lade  (b\  and  if  a  deed  be  by  the  words  de^  et  concessit  &c; 
yet,  if  it  operates  as  a  bargain  and  sale,  it  ought  to  be  so 
pleaded.  Taylor  y.  FaU{c).  As,  therefore,  it  appeared  on 
the  face  of  the  declaration,  that  this  was  not  a  demise  bf 
four }  and  as  on  the  production  of  the  lease,  the  contnrj 
was  shewn,  it  should  have  been  averred  by  the  plaintifi 
that  it  was  a  demise  by  two  only,  according  to  the  legal 
effect  of  the  instrument.  The  objection  which  has  bca 
taken,  as  to  the  covenants  to  repair,  cannot  be  sustained, 
as  it  was  clearly  a  variance  from  the  lease,  as  stated  in  the 
declaration  i  and  could  therefore  be  taken  advaiitage  of 
under  the  plea  of  non  est/acttim,  as  the  latter  part  of  the 
covenant  was  only  a  qualification  of  the  former.  It  hai 
been  contended,  that  the  notice  to  repair  could  not  zpfij 
to  the  yielding  up  the  premises  at  the  end  of  the  term, 
because  the  notice  could  not  be  given  before  the  ezpin- 


(a)  Carih.  308. (t)  3  Lev.  2yl.  S.  C  2  frms.Simn.  gf.  h, 

r.oic,  2. (c)  Cro.  Eliz.  I66. 
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tionrof  the  term.    [Lord  Chief  Justice  Gibhs  mentioned  1817« 

nhe  csise  of  Horsfallv.  Tatar  {^a\  to  shew  that  a  covenant 
hj  a  lessee  in  an  indenture  of  lease  to  repair  the  premises 
at  all  times,  as  often  as  need  or  occasion  should  require,  ^^^^ 

-ond  at  furthest  within  three  mouths,  after  notice,  was  one 
-entire  covenant,  the  former  part  of  which  was  qualified 
hj  the  latter.]  This  case  comes  within  that  of  Roe  d. 
€Saatlj  V.  Patfu  (3),  as  here  the  latter  part  of  the  notice  to 
.repair,  merely  qualifies  the  former  part  of  the  covenant. 
•On  the  whole,  therefore,  the  defendant  is  not  liable, 
•as  it  did  not  appear  on  the  face  of  the  declaration,  whe- 
ther the  interest  of  Frances  Hill  existed  for  her  life,  or 
was  extinguished,  neither  had  the  plaintiffs  set  out  their 
4ttle,  according  to  the  legal  efiTect  of  the  deed;  and,  lastly, 
there  was  a  variance  between  the  covenant  to  repair,  and 

4hat  set  out  in  the  declaration. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Gibbs,  on  this  day,  delivered  the 
judgment  of  the  eourt,  as  follows:  This  was  a  motion  for 
a  new  trial,  or  in  arrest  of  judgment.  In  order  to  un- 
derstand the  objections  which  have  been  raised  to  the 
plaintiflF's  right  to  recover,  it  will  be  necessary  to  consider 
Ifie  relative  situations  of  the  parties.  Ic  was  an  action  of 
covenant  brought  against  the  assignee  of  the  original 
lessee,  in  which  the  former  was  bound  to  the  perform- 
ance of  the  ^ame  covenants  as  the  lessee  was  in  the  lease. 
The  defendant,  as  assignee,  held  under  an  indenture  of 
lease,  by  which  Frederick  Hill^  and  Frances  his  wife,  and 
'Tlcmas  and  Frances  Knaclstone  demised  to  the  lessee 
XHtms  Shane),  who  was  estopped  by  executmg  the  inden- 
^ture  from  disputing  the  title  of  either  of  the  parties  from 
-whotn  he  took.  It  has  been  decided  in  the  case  of 
Mmsm  V.  Ccatswortb  (c),  where  it  was  attempted  by  an 

(a)  Ante,  p.  89. (b)  %  Camp.  520. [c)  I  Slran.  612. 
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I817.  assignee  of  a  lessee  to  dispute  the  title  of  the  lessor  Cm 

T^  whom  he  took  under  an  indenture,  that  the  first  Atd 

•VV  OOD 

o.  being  set  out  a$  an  indenture  made  between  the  lesor 

^^^'  and  lessee,  by  which  the  latter  covenanted  to  paj  rot, 

it  was  an  implicit  averment  of  a  sealing  by  him,  and  thl 
if  this  were  not  so,  still  that  the  defendant^  by  covenantiig 
to  pay  the  rent  reserved  by  the  first  indenture,  m 
estopped,  from  saying  that  there  was  no  snch  deed  ascodd 
raise  the  rent.  How  then  does  this  case  stand?  Tk 
action  is  brought  against  the  assignee  of  a  lessee,  whe  ii 
estopped  from  disputing  the  demise  made  by  the  (am 
lessors.  In  what,  therefore,  does  the  difiiculty  conskf 
It  was  necessary  for  the  plaintifis  to  make  ont  their  tide. 
Although  the  assignee  is  estopped  firom  dispuiing  ikfc 
estate,  which  they  demised,  yet,  as  two  of  the  lesson  hil 
no  interest  J  if  the  plaintifis  had  proved  that  they  had  vf 
interest,  it  would  be  bad,  but  as  they  derived  their  tide 
from  two  only>  it  was  necessary  for  them  to  have  sben 
that  the  other  two  were  not  interested.  It  was  only  fiar 
this  purpose,  that  the  allegation  in  the  declaration  was  in- 
troduced,— that  the  other  two  possessed  no  interest- 
Between  the  lessor  and  lessee  such  allegation  would  be 
unnecessary.  I'he  only  difficulty  is  to  deduce  the  plain- 
tifis' title  fi*om  the  lessors.  They  derived  their  title  bm 
two  only,  and  averred  in  the  declaration,  that  the  other 
two  were  dead,  or  had  no  interest,  and  that  the  property 
therefore  passed  to  the  plainti£  by  conveyance  firom  tk 
other  two  ; — these  are  the  facts  of  the  case.  The  plaintifi 
alleged  in  their  declaration,  that  Ttomas  KnackstofUp  itt 
elder,  was  seized  in  fee  of  certain  premises,  whichf  cs 
his  death,  by  the  custom  of  gavelkind,  descended  to 
his  wife,  for  life,  as  to  one  moiety;  and  to  his  two  spD^ 
Thomas  and  Francis^  as  to  the  other.  The  title  of  lie 
plaintiffs  then  stood  thus:  one  moiety  was  vested  in  the 
widow,  for  her  life,  which  was 'forfeited  on  her  inter- 
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I  nuuriage  with  Frederick  Hill.    The  plaintiffs  then  aver         1817. 
k  Aat  the  premises  descended  to  Thomas  and   Frances 
\ :  KtmdutMe^  who  suffered  Frederick  and  Frances  Hill  to 
I   remain  in  possession.    It  is  then  averred,  that  Hill^  and         T^t^^y* 
bit  wife  Frames^  had  no  interest^  although  they  joined  in 
diA  demise  with  Tbtmas  and  Frances  Knackstone.    It  is 
liiereCbre  sufficiently  stated^  that  Che  two  latter  lessors 
.  oidy,  were  entitled,  when  they  shewed  that  Frederick 
tBIi  and  Frances  his  wife>  had  no  legal  interest.    It 
ii  the  obvioiM  meaning  of  this  allegationi  that  they  ac- 
^lired  no  other  interest  than  what  was  granted  to  them 
hf  JUffas  and  Frances  Knackstone.    This  is  substantially 
.  mk  avermentj  that  the  legal  efiect  of  the  demise  was  de- 
sited  firom  IJfomas  and  Frances  Knackstone.    Although 
#ie  interests  of  the  four  lessors  have  been  artificially 
V  fdeaded;  and  although  they  all  joined  in  the  demise^ 
tfdllf  in  fabttance,  two  only  were  capable  of  demising* 
'   That  drcumstance  distinguishes  this  from  Treporfs  case^ 
\  irii^ere  the  plaintiff^  in  order  to  make  out  his  title^  de- 
dbured  on  a  lease  made  by  A,  and  B.,  and  it  was  stated, 
.„  Aat  the  delivery  by  one,  made  it  his  lease  alone,  and  a 
confirmation  by  the  other;  there  the  deed  passed  an  in* 
.  terest,  but  here  nothing  passes,  and  it  is  on  this  ground 
diat  the  doctrine  of  estoppel  applies.    As  the  defendalit 
-  »  estopped  from  disputing  that  the  four  demised,  it  is 
-wmecessary  to  set  out  the  legal  effect  of  the  lease  which 
ii  ardficially  pleaded  as  having  been  demised  by  two  only. 
iPlie  {damtiffs,in  this  case^have  only  to  make  out  their  title 
tt>  the  land.    They  did  this,  by  shewing  the  conveyance 
from  the  two  lessors,  who  had  a  right  to  convey,  and  on 
these  grounds  there  can  be  no  foundation  for  an  arrest 
of  judgment ;  and,  as  the  defendant  does  not  hold  the 
ppemises  from  Hans  Sloane,  the  plaindffs  cannot  call  on 
lum  to  account  for  that  lease.    Two  other  objections 
have  been  raised^  the  one  that  there  Is  no  covenant  In 
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I817.         the  lease,  as  stated  in  the  declaration,  as  the  covenant  to 

-Jp*'  repair  in  the  declaration  is  general,  and  that  six  montk 

V.  notice  was  necessary,  which  was  not  proved  at  the  trial, 

^^^'  and  that  the  latter  must  be  incorporated  with,  and  qua- 

lify the  former;  and  that  therefore  such  ejection  mig^ 
avail  on  the  plea  of  non  est  factum  ihxxt  these  TX^^Xmo  dJK 
tinct  and  separate  covenants^  and  as. ^9. deed  vrai:|# 
executed  by  the  defendant,,  that  plc^  w«I)  not  avail  hii|. 
It  has  further  been  objeaed,  that  JPr^tderUk  HiU  TtA 
Frances  his  wife^  were  not  interested. in  the  preniisa;;.bot 
the  indenture,  by  which  they  joined  in  the  demise  of  tlift 
premises  was  proved;  and,  therefore^  shewed  that  thenKB* 
sessed  an  interest.  The  plaintiffi  have  sufficiently  proyed 
their  allegations  in  the  declaration,  by  the  producdoQ  of 
the  lease  itself,  as  they  .have  shewn  that  HUl  apd  Us 
wife  had  no  other  title  in  the  premises^  than  what  ^ 
derived  by  the  sufferance  and  permission  of  TZmw  apd 
Frances  Knackstone,  who  were,  in  fact,  the  only,  perm 
interested  at  the  time  the  demise  was  granted*  Thisi 
therefore,  being  an  issue  in  law,  is  immaterial.— TIk 
allegation  of  the  title  of  Frederick  Hill  ^xiA  Francefiii'wk 
in  the  declaration  is  sufficient  to  shew  that  they  werepa^ 
ties  to  the  lease,  by  the  permission  of  Thomas  and  Fraaa^ 
KnacksUne.  If  the  defendant  had  denied  this^  it  wovU 
have  been  incumbent  on  him  to  have  proved  what  otbff 
title  they  had.  The  plaintiffs  have  not  failed  in  maldif 
out  their  title,  by  not  halving  adduced  evidence  to  shev 
the  further  interest  of  Thomas  and  Frances  Knadstonei  aid 
there  is  therefore  no  ground  to  arrest  the  judgment^aod 
the  rule  must  be 
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Craven  v.  Craven.  ^J^^'^^^; 

'  Jm  the  coarse  of  the  last  term  Mr.  Serjt.  Pelt  had  ob-  An  arbitrator  to 

iained  a  rule  msi  for  setting  aside  an  award,  on  the  ground  ^^f\  ^^^^g^g  ^f 

•that  it  was  not  final,  either  in  its  terms  or  operation,  action,  and  all 
*  1  «...    .  ^  ,        ,,       .  matters  in 

.'It  appeared  by  the  submission  to  reference,  that  all  actions  difference  what- 

^«nd  causes  of  action,  and  all  matters  in  difference  what-  f^Tf' '  '"^^*| 
'  actions  sabsist- 

soever,  between  the  parties  in  this,  and  in  another  ac-  ing  between  the 
tioD,  by  the  by,  brought  in  trover,  between  the  same  been  refcrrecl,  U^ 

parties,  should  be  referred  to  the  award  and  arbitration  ^9}  compelled  to 

take  matters  of* 
of  a  person  therein  named,  as  arbitrator.    The  arbi-  an  equitable 

•*tAtQr  awarded  that  the  plaintiff' had  no  cause  of  action  j^j^^JIJio^^^^ 
'iig^hst  the  defendant  in  either  of  the  actions  referred  to  an  award  made 
.MAi;  and,  therefore,  that'  in  both  of  them,  judgment  ^^  to  the 
skiodldbe  entered  for  the  defendant.-^ft'was  sworn  by  the  two  actions  only 
plainKff's  attorney,  lliat  the  plaintiff*  was  advised,  by  coun-  "  ^°**' 

'  ^1,'  that  hii  chitns  upon  the  'defendant  were  such,  as  a 
court  of  equity  would  decide  on,  and  that  he  would  there 
be  entitled  to  relief.  That  counsel  attended  the  arbitrator 
to' argue  in  support  of  these  claims,  but  that  he  considered 
die  terms  of  the  reference  embraced  only  the  two  actions 
whkh  were  given  in  the  order  of  reference,  and  declined 
'to  consider  any  questions  whicli  might,  ih*  their  nature, 

^^long  to  a  court  of  equitable  jtlViKdiction,  and  made  his 

^award  as  above  stated.  That  the  ittk'lters  in'  difference  in 
rest>ect  of  which  the  two  actions  wefe  Sifought,^aros(B  upon  ^ 
right  Irish  czDOA  loan  debentures,'  the  property  of  the 
plaintiff,  which  were  admitted  by  the  defendant,  before  the 
artiitrator,  to  have  been  obtained  by  him  from  the  plain- 
dff^s  guardian  during  his  minority,  and  converted  to  the 
plaintifi^s  use,  by  his  having  raised  money  on  them,  and 
employed  it  to  bis  own  use,  but  which  debentures  the 
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plaintiff  had  never  possessed. — As,  therefore,  the  arbi- 
trator had  confined  his  award  to  the  disposal  of  the  tvo 
actions  at  law,  and  rejected  the  equitable  claims  of  the 
plaintiff,  his  award  was  not  final*  as  the  terms  of  the 
order  of  reference  were  sufficiently  comprehensiTe  to 
enable  the  arbitrator  to  have  considered  such  claims. 

Mr.  Serjt.  Lens^  on  a  former  day  in  this  term,  vas 
about  to  shew  cause  against  this  rule,  and  suggested  tbt 
the  affidavit,  on  which  the  rule  was  granted,  ong^'to 
have  shewn  the  nature  of  the  claims  in  equity  fromwiuA 
the  plaintiff  expected  to  be  relieved ;— ^the  conrt  conccir* 
ing  they  might  have  granted  the  rule  inconsidentrift 
enlarged  it,  for  the  purpose  of  the  arbitrator's  contradict- 
ing  the  facts  contained  in  the  affidavit  of  the  fdaintiS^ 
attorney* — It  now  appearing  by  the  arbitrator's  affiduit 
that  the  parties  attended  him  at  five  different  meetiag^ 
and  that  he  was  decidedly  of  opinion,  after  having  hevd 
the  whole  ofthe  evidence,  that  the  plsdntiff  had  no  gromdi 
to  support  the  actions,  and  that  at  the  last  of  these  meecinp 
having  heard  the  argument  of  the  plaintiff^'s  counsel,  atto 
his  relief  in  a  court  of  equity,  he  considered  it  didoflC 
apply  to,  or  govern  the  matters  referred  to  him,  but  tlitf 
being  still  of  the  same  opinion,  as  to  the  plaintiff's  chimSf 
all  of  which  arose  out  of  the  transactions  which  couth 
tuted  the  subject  matter  ofthe  plaintiff's  demands,  in  tfai 
two  actions,  he  considered  that  he  had  left  nothing  uivfis- 
posed  of,  and  made  his  award  accordingly. 

Mr.  Serjt.  Pell  in  support  of  the  rule,  still  submitted, 
that  the  award  was  not  final,  as  the  arbitrator  had  cot- 
fined  himself  to  the  two  actions  alone,  without  advertiag 
to  all  other  matters  in  difference,  between  the  partia. 
The  award  refers  to  these  two  actions  only,  and  not  .to 
all  matters  in  difference.  If  there  were  a  subject  of  eqti* 
table  jurisdiction  open  between  the  parties,  the  award  did 
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aot  conclude  the  parties  from  applying  for  relief  in  equity, 
and  it  is  not  therefore  final*  It  was  the  evident  intention 
of  the  parties,  that  all  matters  in  difference  between 
them,  should  have  been  left  to  the  decision  of  an  arbi- 
trator^  and  the  rule  was  sufficiently  extensive  for  him  to 
.  Iiave  so  decided;  but  as  he  has  confined  himself  to 
the  two  actions  only,  the  plaintiff'may  file  a  bill  in  equity 
agsunst  the  defendant,  notwithstanding  the  award.  As 
the  order  of  reference  extended  to  all  matters  of  equityy 
as  well  as  of  law,  this  could  not  be  considered  a  final 
adjudication. 

Lord  Chief  Justice  Gibbs. — ^The  question  to  be  consi- 
dered is,  whether  this  award  be  final,  and  if  so,  whether 
the  arbitrator  has  so  conducted  himself,  as  to  afford  a  hdr 
groaad  of  complaint  to  the  plaintiff*,  who  has  moved  to 
set  it  aside*  With  regard  to  its  not  being  final,  and  not 
to  be  pleaded  in  bar,  as  it  was  a  reference  of  all  matters  in 
^iSerence,  it  certainly  ought  to  conclude  all  the  then 
existing  disputes  between  the  parties.  The  arbitrator 
has  stated  that  all  matters  in  difference  were  referred 
to  him,  and  in  making  his  award,  having  heard  the 
parties  and  examined  the  papers  relative  to  those  matters, 
awarded  that  the  plaintiff  had  no  cause  of  action  against 
the  defendant  in  either  of  the  two  actions  so  referred  to 
him.  That  award  being  applicable  to  all  the  matters  in 
difference,  referred  by  the  premises  in  the  order  of  re- 
ference, winds  up  the  whole,  and  shews,  that  the  only 
claims  between  the  parties,  on  which  the  arbitrator  could 
decide,  extended  solely  to  the  two  actions  in  question.  I 
think  that  although  the  arbitrator  might  have  made  his 
award  with  more  precision,  still  that  it  is  final,  as  to  the 
matters  referred  to  him. — I  perfectly  agree  with  my  brother 
X^n/,  that  the  affidavit  made  in  support  of  this  rule,  ought 
to  have  shewn  the  nature  of  the  equitable  claims,  and  not  to 
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1817.  have  been  confined  to  abstract  propositions.    The  plaintif 

^  ^"^  should  have  submitted  to  the  arbitrator  the  precise  points 

0.  he  wished  him  to  consider,  and  should  then  have  stated 

RAVE».  ^j^^gg  points  with  equal  precision  to  the  court.  Bot  he 
merely  complains  that  the  arbitrator  would  not  enter  into 
any  equitable  matters.  He  attended  the  arbitrator  by  coim- 
8el>  who  argued  his  equitable  rights,  still  the  arbitrator  did 
not  consider  the  arguments  applicable  to  the  matten  n 
difference  before  him,  and  therefore  decided  according. 
It  appears  that  he  objected  to  nothing  offered  by  the 
plaintiff*,  in  support  of  his  claims,  that  he  fully  considered 
all  matters  referred  to  him,  and  that  the  transactions, 
which  constituted  the  subject  matter  of  the  plaintiff's  <fe- 
mand,  arose  from  the  two  actions  pending  between  him 
and  the  defendant.  On  the  whole,  therefore,  I  am  of 
opinion  that  there  is  no  ground  to  set  aside  this  award,  oi 
account  of  its  not  being  final,  or  that  the  arbitrator  bd 
refused  to  determine  all  matters  which  had  been  refemd 
to  him. 

Mr.  Justice  Dallas. — I  am  of  th^  same  opinion,  ad 
consider  that  the  conduct  of  the  arbitrator  was  peifecdj 
correct. 

Mr.  Justice  Park. — ^The  plaintiff  should  certainly  have 
stated  to  the  court  the  relief  he  expected  in  equity,  and 
have  also  shewn  in  what  the  misconduct  of  the  arbitrttor 
consisted. 

Mr.  Justice  Burrough  concurred. 

Rnle  discharged. 
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Hopper  and  Wife  v.  Recte.  June  «3th. 

This  was  an  action  of  trespass  in  which  the  plamtifii,  £^"^{1^"^^ 

•as  husband  and  wife,  declared  that  the  defendant,  with  j^and  and  wife, 

force  and  arms,  drove  a  one  horse  chaise,  which  he  was  declared  that^e 

then  driving  along  the  king's  hic^iway,  with  great  force  <>«<« ndant  drove 

and  violence,  against  a  one  horse  chaise,  m  which  the  another  chaise, 

wife  was  then  riding,  whereby  she  was  cast  and  thrown  '".)^*^"c*>  \h« 
^  .  ^  wife  was  then 

out  of  the  last-mentioned  chaise  on  the  ground,  and  riding,  whereby 

much    bruised,  hurt,   and  wounded.— The    defendant  olt  Tnd  •uS'^'' 

pleaded, j(r//,  not  guilty;  and,  secondly,  a  special  plea  of  tained  an  in- 

jnstification,  on  which  issue  was  joined. — ^The  cause  ijoJ  i„  arr«™^ 

was  tried  before  Mr.  Justice  Athit,  at  the  last  assizes  at  ?^JV\™®"^' 

fVincbister,  when  the  jury  found  a  verdict  for  the  plain-  plainiifTs  remedy 

tiffs,  for  £{2.  ^"  trespass,  and 

,  .  not  case,  and 

Mr.  Seijt.  Pell,  in  the  course  of  the  last  term,  obtained  that  it  was  un- 

a  rule  «m,  that  the  judgment  should  be  arrested  on  the  ITwhom  Ihe**^*" 
grounds  that  the  plaintiffs  should  have  declared  in  case,  plaintifTs  chaise 
and  llha^  the  decfar^tioh  was  insufficient,  inasmuch  as  it  time  ^acci-  ^ 
was  not  therein'  klleged,  that  the  chaise,  in  which  the  ^^^nt  happened, 
wife  was  riding,  was  the  property  of  the  plaintiffs. 

Mr.  Seijt.  Lehs  now  shewed  cause,  and  premised,  that 
the  question,  whether  the  present  action  of  trespass  was 
maintainable,  c6utd  not  arise  in  this  stage  of  the  cause,  as 
this  motion  was  in  the  nature  of  a  demurrer  to  the  decla- 
ration. It  must  be  inferred,  that  the  chaise  belonged 
to  the  plaintiffs,'for  the  wife's  riding  in  it  is  primd  facte 
evidence  of  possession.  This  objection,  however,  should 
have  been  taken  advantage  of  by  a  special  demurrer. — 
Had  the  property  of  the  chaise  been  in  a  third  per- 
son, it  might  have  been  proved  in  evidence ;  but  after- 
verdict,  where  no  such  evidence  has  been  offered,  it 
must  be  taken  to  have  been  in  the  possession  of  the  wife. 
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1817.  which  in  law  would  pass  an  interest  to  the  plaintifi. 

N^y^  This  motion  being  merely  in  arrest  of  judgment^  it  mat 

ff.  be  considered  that  the  act  ¥ras  done  with  force  aad 

violence,  in  which  event  the  present  action  can  be  sop- 
ported.  Had  the  action  been  case,  it  would  have  bscn 
necessary  for  the  plaintifis  to  have  averred^  that  the  chaise 
was  in  the  possession  either  of  themselves  or  of  a  third 
person ;  but  there  is  no  ground  for  saying  that  an  actioa 
on  the  case  is  here  maintainable.  These  objectiooi^ 
therefore,  cannot  be  taken  advantage  of  after  verdict, 
and  since  there  is  no  reason  to  suppose  that  the  chain 
was  not  in  the  possession  of  the  plaintifis,  and  as  the  hai- 
band  has  sustained  damage  for  the  injury  occasioned  to 
his  wife,  the  verdict  ought  to  stand. 

Mr.  Serjt.  Pell,  in  support  of  the  rule,  submitted  that 
the  act  complained  of  in  the  record,  did  not  amount  fit 
trespass,  but  that  an  action  on  the  case  was  the  plainrife 
proper  remedy.  They  have  not  declared  in  v^hose  pos* 
session  the  chaise  was,  and  it  may  therefwe  be  inferred 
to  have  belonged  to  another,  and  the  subject  matter  bdng 
a  consequential  injury,  is  applicable  only  to  an  action  oa 
the  case.  In  order  to  support  this  action,  it  must  be 
proved  that  the  injury  sustained  by  the  wife  was  irnme* 
diate ;  but  here  the  injury  happened  in  consequence  of 
overturning  a  chaise  in  which  it  did  not  appear  that  the 
plaintiffs  had  any  possession.  The  immediate  wrong  was 
not  stated  to  have  been  committed  against  the  chaise  of 
the  plaintiffs,  as  it  might  have  belonged  to  a  third  persooi 
and  the  injury  sustained  by  the  wife  is  not  immediatei 
but  consequential.  In  the  case  of  Pitts  v.  Gainee^  mi 
another  (a),  which  was  an  action  on  the  case  for  entering 
and  seizing  a  ship,  where  it  was  objected  that  the  plaintiff 
ought  to  have  brought  trespass.    Lord   Chief  Justice 


(a)  1  Ld.  Raym*  558. 
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jR&ft  said,  that  ^  the  plaintiff  might  have  had  trespass,  1817. 

*  and  declared  that  he  was  possessed  of  the  ship,  and        -a^*^ 

*  founded  his  action  upon  the  possession ;  but  that  when  v. 

*  he  brought  the  action  as  master,  he  could  not  have 

*  trespass,  but  case.  A  bailee  might  maintain  trespass, 
*but  then  he  ought  to  declare  upon  his  possession.* — 
As  the  injury,  in  this  case,  accrued  to  the  wife,  in  conse^ 
quence  of  the  chaise  in  which  she  was  riding  being  over« 
tumed,  it  was  necessary  to  have  shewn  who  was  in- 
terested in,  or  had  the  possession  of  such  chaise.  In 
Reynolds  v.  Clarke  {a),  the  distinction  is  laid  down,  where 
the  immediate  act  is  an  injury  to  the  plaintiff's  per- 
son, an4  where  it  is  not.  In  Leame  v.  Bray  (3),  it  ap- 
peared in  the  declaration,  that  the  defendant  drove 
against  the  plaintiffs*  carriage ;  but  as  here  the  possession 
has  not  been  stated,  he  insisted  that  the  judgment  must 
be  arrested. 

Mr.,  Serjt.  Lens  observed,  that  the  cases  which  had 
been  cited  were  inapplicable,  as  this  action  was  brought 
by  baron  and  feme,  for  an  injury  done  to  the  latter,  and 
not  to  the  carriage.  That  the  possession  of  the  chaise 
could  not  affect  the  question,  as  the  act  of  the  overturn- 
ing it,  and  throwing  the  wife  on  the  ground,  was  one  and 
the  same  injury. 

Lord  Chief  Justice  Gibbs. — I  do  not  think  there  is  any 
reason  to  notice  the  objections  raised  in  the  arguments  \ 
for  the  law,  both  on  the  parts  of  the  plaintiffs,  and  of 
the  defendant,  has  been  correctly  stated.  The  facts  of 
tlus  case  do  not  come  within  the  principles  of  these 
which  have  been  cited  by  my  brother  P///,  this  being 
an  action  of  trespass  for  a  personal  injury  sustained  by 
one  of  the  plaintiffs.  If  a  person  knock  over  a  chair 
on  which  another  is  sitting,  and  knock  down  such  person 

(a)  2  Ld.  Raym.  1402,  S.  C  1  Stran,  635.-*-*(6)  3  E.  R.  5g3. 
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at  the  same  time,  l^  which  he  sustains  an  injury,  then 

can  be  no  doubt  but  that  his  remedy  would  be  by  an  action 

of  trespass. 

Per  Curiam. 

Rule  discharged  (a). 

ia)  See  Covell  r.  Laming,     1    Camp.  497 ,  and   Lotamr.Om. 
2  Camp.  465. 


Wednesday, 
June  85th. 

Ifaniriifcpeer 
be  sued  by  bill, 
the  court  will 
not  set  aside  the 
proceedings  on 
motior  ;  out 
leave  him  to 
iilead  kis  privi. 
lege  in  abate- 
ment. 


Davibs  v.  Lord  Remdlbsham. 

Mr.  Serjt.  Cepley  had  obtained  a  rule  to  shew 
why  the  proceedings,  in  this  case,  should  not  be'  set  aiiSe 
for  irregularity,  with  costs;  on  the  ground  that  the  &- 
fendant,  an  Irish  peer,  should  have  been  sued  by  ori^lk 
writ,  and  not  by  bill.  He  relied  on  tjie  case  of  Tk 
Earl  of  Lomdali  v.  Littledale  (a),  and  ixmsted  that  Ae 
defendant  was  intitled  to  all  the  privileges  of  a  peer  of 
Great  Britain  (£),  and  that  ^nce  the  decision  of  that  case 
he  could  only  be  sued  by  special  ori^al  in  the  Kk^t 
Bench. 

Mr.  Serjt.  Bestf  on  a  subsequent  day^  shewed  canse^ 
when  it  appeared  by  an  affidavit  of  the  clerk  to  the  de 
fendant's  attorney,  that  on  the  1 3th  of  May  last^  an  origiml 
bill  was  filed  in  this  court  by  the  plaintiff  against  the  de- 
fendant, as  having  privilege  of  parliament  **  upon  several 
promises,*'  in  which  bill  the  plaintifi^  laid  his  dams^ 
at  «£340O.  On  this,  a  writ  of  summons  directed  to  the 
sheriff  of  Suffolk  had  been  issued  against  the  defendsnt, 
upon  which  he  was  duly  summoned  on    the    19th  of 


(a)  «  H.  BL  267.  299 {J>)  Sec  the  act  of  unioo,  3Q  &40 

G.  3.  c.  07.  art.  4.  ^ 
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May  last.     And  that  the  defendant  waS|^  as  he  venlj  1817* 

Mitvedy  a  baron  of  Inland,  and  was  then  or  lately  residing        n^^^'*^ 
at  Geneva  J  and  that  he  was  not  a  member  of  the  house  v. 

of  commons.— He  contended  that  this  affidavit  was  in*  Hendlisham. 
suflScient,  as  it  ought  to  have  stated  positively,  that  the 
defendant  was  an  Irish  peer.  At  all  events,  it  was  neces- 
sary to  have  shewn,  that  he  was  such  peer.  He  cited  an 
anonymous  case  (a),  where  the  Countess  of  Huntingdon 
was  discharged  by  supersedeas^  it  appearing  by  the  record 
that  she  was  a  peeress. — £ven  if  the  affidavit  were  suffi- 
cient, the  irregularity  complained  of  could  not  be  taken 
advantage  of  by  motion  in  this  stage  of  the  proceedings, 
but  the  defendant  should  have  pleaded  his  privilege  in 
abatement.  In  support  of  this  proposition,  he  cited  the 
case  of  Gosling  v.  Lord  Weymouth  (i),  where  the  defendant 
pleaded  his  privilege  to  the  jurisdiction  of  the  court.  So  in 
Lmsdate  ▼.  Uttkdale,  the  objection  was  taken  by  writ  of 
errorf  and  in  Hosier  v.  Lord  Arundell  {e)  this  court  said 
that  if  a  peer  be  sued  by  bill,  no  objection  can  be  taken  to 
siich  proceeding  except  by  plea  in  abatement.  The  deci- 
sions in  the  King's  Bend  do  not  apply  to  this  court,  for 
that  court  can  hold  plea  by  bill,  in  no  instance,  except 
where  the  defendant  is  in  the  actual  or  supposed  custody 
of  the  xnarshal ;  but  as  a  peer  could  not  be  legally  ar- 
rested in  a  civil  suit,  he  could  not,  in  reality,  be  in  such 
custody. 

Mr.  Serjt.  Copley  in  support  of  the  rule  submitted  that 
this  objection  might  be  made  either  by  motion,  or  by 
plea  in  abatement.  The  case  of  Briscoe  v.  The  Earl  of 
Sgremont  {d)i  which  was  a  motion  to  set  aside  the  pro- 
ceedings for  irregularity,  was  distinguishable  from  the 
present,  as  the  defendant  there  had  been  served  with  a 


Ca)  1  Veni.  2gs (6)  Covp.  844. (c)  3  B.  (St  P.  7.- 

(J)  3M.&S.  88. 
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I8I7.  copy  of  a  bill  of  Middlesex^  issued  against  him  jolndf 


Daviei 


with  other  defendants^  and  the  affidavit  did  not  shev 


V.  him  to  be  a  peer.    The  process  here  being  therefiie 

HBMOLBSHAM.  jn-egular,  the  proceedings  maybe  set  aside  without  plead- 
ing, as  in  the  case  before  referred  to  in  Ventris.  In  Lord 
Banhurfs  case  (0)9  where  a  latitat  was  sued  out  agiiasi 
him»  by  the  name  of  Charles  JOnllys,  Esq.,  it  was  agreed 
that  if  the  latitat  had  been  issued  by  the  name  of  Lerd^  i 
should  have  been  superseded:  where  the  process  therefiit 
is  irregular,  the  defendant  may  take  advantage  of  it  bf 
motion.  This  being  a  primd  facie  case»  the  aflBdavit,  is 
to  belief,  is  sufficient,  and  the  plaintiff  should  have  cofr 
tradicted  the  facts  there  stated* — In  the  court  of  £i|V 
Bench,  peers  could  only  have  been  sued  by  origiBdi 
writ,  previously  to  the  statute  12  and  15  ^.  S^  c  ^  sad 
that  process  cannot  apply  to  this  court.  He  cited  the  ok 
of  DawsonY.Bttrriilge(b).  Since  therefore^  there  hashstt 
an  irregularity  in  the  process,  the  defendant  oiay  proccid 
as  in  the  case  of  a  misnomer,  namely,  either  by  an  qfl* 
cation  to  the  court  to  set  aside  the  proceedings,  or  bf 
pleading  his  privilege  in  abatement. 

Lord  Chief  Justice  Gibbs. — ^We  doubt  whether  wecu 
go  into  the  merits  of  this  case  on  motion.  It  is  diAns 
from  those  that  have  been  cited>  as  the  irregabri^ 
depends  on  a  question  of  law.  Besides,  the  defemhS 
has  a  remedy  by  plea  in  abatement,  in  which  this  qipir 
tion  might  have  been  more  properly  raised. 

The  court  took  time  to  consider  whether  the  poig 
should  be  further  discussed  on  this  motion^  and. 

On  this  day,  his  Lordship  said:  This  was  an  applicatipi 
to  set  aside  the  proceedings,  on  the  ground  that  ds 
defendant,  an  Irish  peer,  could  not  be  sued  in  this  coorti 
by  original  bill,  but  as  this  may  be  taken  advantage  of  bf 

(a)  Salk.  512.  5.  C.  2  Ld.  Raym.  1247. (6)  2Ld.Bif*i- 
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a  plea  in  abatement,  the  court  think  it  fit  to  leave  him  to         1817. 
the  remedy  he  may  obtain  from  that  plea;  and  consider-        n"^^ 
ifig  that  thb  is  too  important  a  question  to  be  decided  «. 

on  motion,  the  rule  must  be  Reh dlbiham. 

Discharged  (a). 


(fl)  Sec  note,  Jmp,  Prac.  C.  P.  6  Ed.  530. 


Nixon  v.  Burt,  Clerk. 

Reed  v,  same.  Wednesday, 

Jnne  25th. 

Me.  Seijt.  Pell^  on  a  former  day  in  this  term,  had  ob-  ^  capital  bur- 

tsuned  arole  nisL  that  the  defendant  should  be  discharcred  8^  ^l^  borough 

-   ,  .       r  t        •      ./*•    r «  T       attending  an 

out  of  the  custody  of  the  sheritf  of  o^^r/^  on  entenng  election  of  co- 

a  common  appearance. — By  a  writ  of  mandamus,  issued  **""^^'**  ""!'*'' 
**   ■  '  ^  '  a fuminons  from 

out  of  the  court  of  King^s  Bench,  directed  to  the  mayor^  the  mayor,  is- 

aldennen,  and  capital  burgesses,  or  cotmsellors  6f  the  cncctoafiKi«- 

borougfa  of  Bridgewater,  in  the  county  of  Somerset,  after  damut^  directing 

redting  that  by  the  usage  and  custom  of  that  borough  to  proved  to 

every  person  who  was  entitled  to  be  admitted  into  the  »«5b  ejection,  i» 

'  *^  not  privileged 

dffice  of  a  free  burgess,  could   only  be  admitted  and  from  arrest  du- 

sworn  into  such  office,  by  or  before  the  mayor  and  iSf^erVfo)'*' 
capital  burgesses  or  counsellors  of  the  borough  or  the  diat  purpose. 
major  part  of  them,  and  that  one  of  the  aldermen,  and 
four  of  the  capital  burgesses  or  counsellors  had  lately 
diedy  and  that  no  election  or  swearing  any  person  or  per- 
sona to  be  an  alderman  or  a  capital  burgess  or  counsellor 
had  been  made  since  their  death,  by  reason  whereof  these 
offices  remained  vacant,  ^t  was  commanded  the  mayor, 
aldermenj  &c.,  that  after  the  receipt  of  the  said  writ, 
they  should  meet  at  the  Burgess-hall,  within  the  GuUdhalt 


414 


CA8BS  IN  TUNITT  TBRM^ 


I8I7. 


Nixov 

V, 

Burt. 


of  the  said  borough,  and  there  in  due  manner  ciccti 
nominate,  and  swear,  and  do  every  act  in  order  to  the 
election,  nominationiand  swearing  of  one  of  the  cxfd 
burgesses    to  be  an  alderman  of  the  borougli,  in  die 
room  of  the  alderman  so  dead.    And  that  they  should 
there  admit  and  swear  into  the  office  of  a  free  barges 
of  the  borough,    every  person    entitled,    who  should 
tender  himself,  in  order  to  be  admitted :  and  also  tbcRi 
in  due  manner,  make,  elect,  admit,  and  swear,  such  ii- 
habitants  of  the  borough,  as  they,  or  the  major  partcf 
them  should  think  fit,  to  be  a  free  burgess :  and,  aboi 
there  elect,  nominate,  make  and  swear,  and  do  evay 
act  necessary,  in  order  to  the  election,  nomination,  mak- 
ing and  swearing  of  four  of  the  free  burgesses  of  the 
said  borough,  to  be  capital  burgesses  or  counsellors  in  the 
places  of  those  capital  burgesses  who  were  dead.— lb 
motion  was  founded  on  an  affidavit  of  the  defeodaMi 
which  stated  tliat  he  was  a  capital  burgess  and  comiifli 
counselman  of  the  borouglx  of  Bridge^juaieri  and  that  41 
the  28th  of  May  last,  he  was  served  with  a  copy  of  the 
virit  of  mandamus i  issued  as  aforesaid,  together  with  2 
summons  from  the  mayor  of  JBridge^uater^  whereby  k 
was,   in  obedience  to  the  writ,  summoned    to  ajfdr 
and  give  his  attendance  at  the  CMsncil^use^  or  Bmpsh 
ball^  within  the  Guildhall  of  the  said  borough,  on  theSd 
of  June^  by  eleven  o'clock  in  the  forenoon,  at  a  court  of 
convocation  of  the  mayor,  aldermen,  &c.,  to  be  holdeab 
the  same  house,  in  obedience  to  such  writ  of  mandam* 
That  in  compliance  with  this  writ  and  summons,  he  ]A 
London  on  the  31sC  of  May^  and  arrived  at  BrU^milr 
the  following  evening ;  and  that  at  seven  o'clock  in  the 
morning  of  the  2d  of  June  (the  day  appointed  for  hs 
attendance)  he  was  arrested  by  virtue  of  a  warrant  fivn 
the  sheriflFof  Soiw^j^/,  at  the  suit  of  the  plaintifi^  and  dut 
although  he  informed  the  ofiicer  who  arrested  him,  that 


Burt. 
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he  was  a  capital  burgess  of  Bridgnoaier^  and  was  come  1617. 

there  to  attend  a  meeting  of  the  corporation,  in  obedience  "^^^ 
to  the  writ  of  mandamus^  which  he  shewed  him,  that 
such  officer  refused  to  discharge  him  out  of  custody,  but 
compelled  him  to  enter  into  a  bail-bond.  That  he 
afterwards  attended  the  convocation,  when  an  alderman, 
four  free  burgesses,  and  four  capital  burgesses,  were 
elected  by  him,  and  the  other  members  of  the  corporation 
then  present.  That  he  left  BridgewMter  as  soon  as  the 
election  terminated,  and  arrived  in  London  on  the  day 
following;  and  that  be  went  to   Bridgewater  for  the 

.  express  purpose  of  obeying  the  writ  oi  mandamus. — ^The 

.  defendant's  attomeyy  in  London^  also  swore  that  he  caused 
a  copy  of  the  writ  of  mandamus  to  be  served  on  him  there. 
«    Mr.  Seijt.  LenSf  on  a  subsequent  day^  shewed  cause 

.'isbA  observed,  that  the  only  question  was,  whether  the 
defendant  were  privileged   from  arrest,  under  the  cir- 

»  comstanbes  above  stated.  He  was  not  aware  of  any  case 
"Which  bore  an  analogy  to  the  present ;  and  it  must  there- 
'forebeidetertnined  on  principle,  which  was  difficult  to 
^b^ '  ascfertaiMd,  except  by  prior  cases,  or  established 
|iractice.  The  mandamus  was  addressed  to  the  aggregate 
body  of  the  corporation,  requiring  each  individual 
member  to  attend,  but  was  not  addressed  individually  to 
the  defiendaiit,  whose  attendance  was  only  required  by 
a  summons  firom  the  mayor,  which  was  issued  in  obe- 
dience, to  the  writ.  It  was  therefore  incumbent  on  the  de- 
iendant,  to  entitle  himself  to  the  benefit  he  now  sought, 

„to  have -shewn  by  what  means  he  was  i»ivileged  from 
^ke  arrest.  With  respect  to  witnesses,  as  well  as  to  par- 
ties to  a  suit  being  privileged  from  arrest,  such  protection 
was  referable  to  another  principle,  viz.  that  of  facilitating 
public  justice,  and  the  case  of  Meekins  v.  Smitb  {a),  shews 

(a)  I  H.  Bi.  636.  See  also,  LighffoiH  r.  Camtron,  S  Sir  FF.  Black. 
1113. 
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1617.  ii^  the  fullest  extent  to  what  persons  this  privilege  extends. 
So,  in  Spence  v.  Stuart  (a)  this  privilege  was  extended  to  a 
arbitratori  in  a  suit  under  an  order  of  Nisi  Prius.    Sock 

Burt.  attendance  was  also  necessary  for  the  attainment  of  justice. 
In  Comyns's  Digest  {b)  all  the  cases  are  collected  in  whick 
persons  attending  the  courts  of  justice,  are  privileged  froa 
arrest,  but  neither  of  these  can  be  considered  applicaUets 
the  present.  Although  it  was  the  duty  of  the  mayor  and 
corporation  to  elect  their  oflBcers,  yet  such  election  «s 
limited  to  the  corporation  only;  and  although  thef 
might  experience  an  inconvenience  by  the  non«electioi 
of  such  ofEcersi  still  it  would  have  reference  to  a  pi> 
vate  rather  than  a  public  injury,  and  was  altogether  & 
tinct  from  the  administration  of  public  justice.  Had  tk 
absolute  attendance  of  the  defendant  been  essential,  it 
was  necessary  that  a  special  application  should  half 
been  nude  to  him.  He  ought  to  have  shewn  tbattk 
corporation  could  not  have  proceeded  to  an  decMi 
without  his  presence.  As,  therefore,  this  case  can  k 
governed  by  no  general  rule,  nor  is  analogous  to  aif 
principles  on  which  former  cases  have  been  decided; 
and  as  the  defendant  was  summoned  in  London^  by  ijst 
mayor  of  Bridgnvater,  to  attend  there  by  virtue  of  i 
mandamus^  addressed  to  the  whole  corporation,  he  i« 
not  entitled  to  his  discharge,  on  having  been  arrcsied  t 
the  latter  place. 

Mr.  Scrjt.  Pelly  in  support  of  the  rule  observed,  that  tU 
case  came  within  the  principles  laid  down  in  those  ^Aoet 
defendant  was  privileged  from  arrest,  as  it  depended  ei* 
tirely  on  the  authority  of  the  writ  of  mandamus y  by  wtidk 
the  defendant  was  required  to  attend  the^  election  of  Ae 
officers  at  Bridgetuater.    Although  the  writ  was  directed 


(a)  3  £.  R.  eg. ih)  tit.  Prmkg€  M.) 
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*  to  the  mayor,  aldermen,  and  capital  burgesses,  it  could  .       181 7. 
only  be  delivered  to  the  former,  as  the  presiding  or  head 
officer*   The  object  of  the  writ  of  mandamus  was  to  compel  t. 

a  meeting  of  the  corporation,  and  is  in  itself  a  high  prero-  »urt. 

gative  writ,  ofamost  extensively  remedial  nature.  The 
attendance  on  this  writ  therefore  was  equally  imperative 
on  the  defendant,  as  an  attendance  in  furtherance  of 
public  justice.  Had  the  object  of  the  meeting  been  pre- 
vented by  his  noi>attendance,  and  the  mayor  been  called 
on  to  make  a  return  to  the  writ,  and  he  had  returned 
that  he  could  not  convene  a  sufficient  number  of  cor- 
porators to  proceed  to  the  election  of  officers  \  or  that 
officers  could  not  be  elected  in  consequence  of  the  de- 
fendant's absence,  such  return  would  be  bad,  for  in  the 
one  case,  had  the  voters  been  equal,  the  mayor  would 
have  been  liable  to  an  attachment  j  and  the  dread  of 
arrest  by  the  defendant,  would  not  be  a  sufficient  ground 
for  his  absence^  In  the  case  oi  Miller  v.  Seare  {a)j  which 
was  an  action  against  commissioners  of  bankrupt  in  im- 
'  properly  committing  a  bankrupt  who  had  made  a  satis- 
.lactory  answer.  Lord  Chief  Justice  De  Grey  said,  '  that 

•  the  commissioners  were  a  court  of  justice  sufficient  for 

•  the  purpose  of  having  their  witnesses  protected  at  least 
^  by  the  court  of  Chancery^  if  not  by  themselves,  else 
^  witnesses  would  be  in  a  strange  dilemma ;  if  they  did  not 

•  appear,  they  were  liable  to  be  committed  by  that  court 

•  for  their  contempt,  and  if  they  did,  they  were  liable 
^  to  arrests,  which  would  be  absurd,  and  therefore  im- 

•  '^  possible/ — ^The  question  here  is,  whether  the  defendant 
^onld  not  have  been  liable  to  an  attachment  for  contempt 
if  he  had  not  obeyed  the  summons  under  the  writ.  Privi- 
leges from  arrests  require  a  liberal  construction,  and  are 


(o)2Sir  W.  Black,  ll4f. 
VOL.  I.  E  £ 
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I8I7.  daily  extended.  Althoughthe  court  of  King's  Bencb^mikt 

j^'^  case  of  Kinder  v.  Williams  {a\  refused  to  discharge  a  per- 

V.  son  in  custody  by  process  of  the  sheriflTs  court,  in  a  caose 

""'*'^*  afterwards  removed  into  the  King's  BencA,  because  he  was 

arrested  while  attending  commissioners  of  bankrupt  to 
prove  a  debt;  yet>  the  Lord  Chancellor  discharged  a  peison 
who  was  attending  the  commissioners  as  a  witness.  St^i 
case  {b).  And  in  Ex  parte  List  (c\  a  creditor  attending 
to  prove  his  debt,  was  held  to  be  protected.  The  attend- 
ance of  the  defendant,  in  this  case,  being  in  obedience 
to  the  summons  issued  under  the  writ  of  mandaauu, 
entitled  him  to  protection,  as  such  attendance  was  of 
more  consequence  than  bail  and  baitisters»  who^  accord- 
ing to  the  decision  in  Meekins  v.  Smith,  were  held  to  be 
privileged  from  arrest  during  the  time  of  their  attending 
a  court  of  justice. 

Cur*  adv.  vuU, 

Lord  Chief  Justice  Gibbs,  on  this  day,  delivered  the 
judgment  of  the  court.  In  these  actions,  the  defend- 
ant sought  to  be  discharged  on  filing  common  bail,  on 
the  ground  that  he  had  been  arrested  on  his  way  to 
attend  an  election  of  an  alderman  and  burgesses  of  the 
borough  of  Bridgetaater,  of  which  he  himself  was  a 
corporator,  and  that  he  attended  such  election  in  obe- 
dience to  a  writ  of  mandamus,  which  had  been  issued  for 
that  purpose.  No  case  has  been  alluded  to  in  the 
argument,  which  bears  the  slightest  resemblance  to  the 
present  •, — we  must  therefore  decide  on  principle.  The 
'  defendant  claimed  his  privilege  on  the  ground  that  he 

was  performing  an  incumbent  duty  prescribed  by  the 
terms  in  the  writ  of  mandamus,  and  that  if  he  had  not  per- 
formed such  duty  he  would  have  been  liable  to  personal 

(a)  4  T.  R.  377.— fl)  Cited  iu  I  Tidd,  5ih  edit.  ios.  n. 

{c):i  Rose  Si. 


(a)  2  Sir  W,  Black.  IIQO. (I)  All  ihe  authorhtes  connrcleil 

with  ihe  privilege  from  arreai,  are  referred  lo  in  that  juHgTOcnt. 


Burt. 
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punishipent.     It  is  quite  clear  that  if  no  mandamus  had  18 17* 

isfued,  that   the  attendance   of  the   defendant  at  the         ^)r^ 

.  .  .  Nixoir 

•election^  under  the  circumstances  of  this  case,  would  not  r. 

have  privileged  him  from  arrest.  Elections,  of  this  na-* 
tnre,  are  of  daily  occurrence,  and  as  no  instance  has  been 
referred  to, where  a  defendant  has  been  considered  entitled 
to  this  privilege,  we  think  there  is  no  ground  for  his 
being  discharged.  Here  too,  the  election  was  enforced 
by  vhtue  of  a  mandamus^  not  directed  to  the  defendant 
individually,  but  to  the  corporation  at  large^  and  was 
served  on  the  mayor  of  such  corporation  as  the  pre- 
siding officer.  Although  such  service  is  sufficient,  still 
the  case  would  have  been  widely  different,  if  the  man» 
damus  had  been  addressed  to,  and  served  personally  on 
the  defendant.  It  is  however  unnecessary  to  state  the 
effects  which  might  be  produced  by  such  service.  It 
has  been  insisted  for  the  defendant  that  he  is  entitled  to 
thb  privilege,  under  the  writ  of  mandamus  \  and  it  has 
been  further  said,  that  had  he  not  attended  in  obedience 
to  the  writ,  he  would  have  been  liable  to  an  attachment, 
or  some  other  punishment.  Under  certain  circumstances 
he  might  be  so,  but  unless  the  election  were  actually  pre- 
vented  by  his  non- attendance,  his  liability  would  not  have 
attached.  His  being  merely  incidentally  or  eventually  sub- 
ject to  an  attachment  for  not  attending  the  election  is  not 
sufficient  to  protect  him  from  arrest.  There  is  another 
circumstance  which  has  not  been  adverted  to  in  the  argu- 
ment for  the  plaintiff^.— Lord  Chief  Justice  De  Grey,  in  the 
case  of  Cameron  v.  Lightfoot{a\  has  said,  •  that  the  allowing 
'  or  not  allowing  this  privilege  was  discretionary,  and  that 
*  it  had  been  disallowed  in  collusive  actions,  for  which  he 
'  cited iJfl//fl//,  476  (^).'— In  this  case  the  defendant  was 
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arrested  in  both  actions  at  Bridgeivateff  which  is  distant 
one  hundred  and  fifty  miles  from  London  where  he  resides* 
Was  it  necessary  for  the  mayor  to  summon  the  whole 
of  the  burgesses  for  this  election,  when  a  major  part  of 
them  would  answer  the  terms  of  the  mandamus,  or  was  it 
actually  incumbent  on  the  mayor  to  summon  the  de- 
fendant, who  lived  at  so  great  a  distance  from  Bridge^ 
fvater?  It  appeared,  too,  that  the  person  who  serfed 
him  with  the  summons  to  attend  at  Bridgetvaterj  was 
his  own  attorney  in  London  •, — this  looks  like  an  under- 
standing or  collusion  between  the  defendant  and  his 
attorney.  Under  all  the  circumstances  of  this  case, 
therefore,  we  are  of  opinion  that  the  defendant  is  not 
entitled  to  the  privilege  he  sought  for,  and  that  the  rule 
must  be 

Discharged,  with  costs. 


Wednesday, 
June  26th. 


Johnson  v.  Northwood. 


If,  to  a  declara- 
ratioiiy  staling, 
that  the  defend- 
ant made  an  as- 
sault on  the 
ulainiifT,  and 
Deat,  hruisedj 
wounded,  and 
ill-treated  him, 
the  defendant 
plead  the  ge« 
neral  issue,  and 


Tiiis  was  an  action  of  trespass  for  an  assault  and 
battery. — ^The  declaration  stated,  that  the  defendant  with 
force  and  arms,  &c.  made  an  assault  on  the  plaintiff, 
and  beat,  bruised,  wounded,  and  ill-treated  him.  The 
defendant  pleaded,  jffri/,  not  guilty,  secondly^  as  to  the 
assaulting  and  ill-treating  the  plaintiff*,  that  one  Ricbari 
Bass   was  lawfully  possessed  of  a  dwelling-house,  and 

a  justification  as  ^^^^  ^  '^^^^  unknown  to  the  defendant,  and  Bass^  just 
to  the  assaulting 

and  ill-treating  only,  by  a  plea  of  moUU^r  manus  imposuit^^^Ueld,  that  such  latter  plft 
admitted  a  battery,  and  that  the  plaintifT  was  entitled  to  full  costs,  although  he  nad 
obtained  a  verdict  for  is.  damages  only,  and  the  judge  had  not  certified  at  the  trial. 


JOIINSOK 

r. 
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before  the  said  time,  when,  &c.  \ras  unlawfully  in  the  18 1 7. 

house,  making  a  great  noise  and  disturbance  therein,  and 
that  thereupon  Bass  requested  the  boy  to  cease  from 
making  such  noise,  and  to  quit  his  house,  which  he  re-  NoRTHwooif. 
fused  to  do ;  whereupon  the  defendant,  as  the  servant  of 
Bass,  and  by  his  command,  gently  laid  his  hands  upon  the 
boy  to  remove  him  from  the  house,  when  the  plaimifF 
unlawfully  interfered  to  prevent  the  defendant  from 
turning  the  boy  out  of  the  house,  and  unlawfully  assisted 
the  boy  in  remaining  therein,  making  such  noise,  where- 
upon the  defendant,  as  the  servant  of  Bassj  and  by  his 
command^  gently  laid  his  hands  upon  the  plaint  iff,  in 
order  to  prevent  him  from  unlawfully  interfering  to 
prevent  the  boy  from  being  rc.noved  from  the  housej 
and  from  unlawfully  assisting  the  boy  from  remain- 
ing therein,  making  such  noise,  as  he  lawfully  might 
for  the  cause  aforesaid,  which  were  the  same  trespasses 
in  the  introductory  part  of  that  plea  mentioned,  where- 
of the  plaintiff  had  above  compL.ined  thereof  against 
him,  and  concluded  with  a  traverse  that  the  defendant 
was  guilty  of  the  supposed  assault  and  trespasses,  or  any 
of  them,  elsewhere  than  in  the  dwelling-house  of  Bass, 
thirdly,  as  to  the  same  trespasses  in  the  introduction  to 
the  second  plea  mentioned,  that  Bass^  being  so  possessed 
of  the  house,  the  plaintiff  v/as  unlawfully  therein  making 
a  great  noise,  and  so  continued  making  such  noise  against 
the  will  of  BasSf  and  that  thereupon  Bass  requested  the 
plaintiff  to  cease  from  making  such  noise  and  to  leave  the 
house>  which  he  refused  to  do,  whereupon  the  defendant^ 
as  the  servant  of  Bass^  and  by  his  command,  gently  laid 
his  hands  upon  the  plaintiff,  in  order  to  remove,  and  did 
remove  him  out  of  the  house,  as  he  lawfully  might  for 
the  cause  aforesaid,  which  were  the  same  trespasses  in  the 
introduction  to  that  plea  mentioned  and  referred  to,  and 
whereof  the  plaintiff  had  complained  against  him ;  and 
concluded  with  a  traverse  as  in  the  second  plea.    The 
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1817.  plaintiff  added  a  similiter  to  the  plea  of  not  guilty,  and 

replied  to  the  second,  that  the  defendant  assaulted,  beat, 
and  ill-treated  him,  if  injuria  sua  propria ;  and  to  the  third, 
NoRTHwooD.  ^jjjit  the  defendant,  de  injuria,  committed  the  several 
trespasses  in  the  introductory  part  of  that  plea  mentioned, 
upon  which  issue  was  joined.  On  the  trial  a  verdict 
was  entered  for  the  plaintiff,  with  damages  one  shilling, 
and  40/.  costs. 

Mr.Serjt.  Copley ^  in  the  last  Hilary  term,  had  obtained 
a  rule  nisiy  that  the  associate  should  amend  his  entry  and 
the postea^  by  reducing  the  finding  of  forty  shillings  costs, 
to  one  shilling,  as  the  judge  had  not  certified  at  the  trial. 
He  relied  on  the  stat.  22  and  23  Car.  2,  c.  9  (^);  and  the 
cases  of  Page  v.  Creed  {b\  Brennan  and  Wife  v.  Redmond[c\ 
and  Smith  v.  Edge  (d). 

Mr.  Serjt.  Best,  in  the  course  of  the  last  term,  shewed 
cause,  and  insisted  that  sufficient  appeared  upon  the  face 
of  the  defendant's  pleas,  to  admit  a  battery,  which  being 
equivalent  to  the  certificate  of  a  judge,  the  plaintiff  was 
entitled  to  his  costs.  The  removal  of  the  plaintiff  from 
the  house  of  Bass  was  sufficient  to  constitute  a  battery. 
In  Comyn*s  Digest  (e)  it  is  laid  down,  that  if  a  man  push  or 
thrust  another  in  anger,  or  hold  him  by  his  arm,  it 
amount  >  to  a  battery,  and  Mr.  Justice  Blackstene,  in  his 
Commentaries {f)^  remarks  'that  the  least  touching  an- 
*  other's  person  wilfully,  or  in  anger,  is  a  battery.' — Tlic 
case  oi Smith  v.  Edge  naust  govern  the  present ;  where  Lord 
Kenyon  said,  *  that  the  question  was,  whether  laying  hold 

(o)  By  which  it  ts  enacted,  '  That  in  all  actions  of  trespaas  and 
'  assault  and  battery,  wherein  the  jiidse,  at  the  trial  of  the  came, 
'  shall  not  find  and  certify  under  his  hand  u|Mn  the  back  of  the  retold, 
<  that  an  iissiiult  and  battery  was  sudiciently  proved  by  the  plaintiC 
'  against  the  defendant,  the  plaintiff  in  such  action,  in  case  the  jury 
« shall  find  the  d^tmages  to  be  under  the  value  of  forty  shtllingi, 
'  shall  not  recover,  or  obtain  more  cosu  of  suit  than  the  damages  so 
'  found  shall  amount  unto.* 

(6)  3  T.  R.3Qi. (c)  I  Taunt.  16 (rf)  6T.  R.  B62. 

(«)  Tit.  Battery,  {A.) (/)  3  Vol.  ISO. 
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*  of  the  plaintiff  in  a  church  and  turning  him  out,  were  1817. 

•  a  battery  or  not/  and  it  was  held  that  it  was ;  so  here,  ^'^ 
the  plaintiff  having  been  turned  out  of  Bass's  house,  v. 
amounted  to  a  battery.— [Mr.  Justice  Burrougb.—li  the  Nobthwood. 
declaration  had  only  stated,  that  the  defendant  laid  his 

hands  on  the  plaintiff  and  turned  him  out,  it  would  be  a 
battery.] — ^The  cases  of  Page  v.  Creed  and  Brtnnan  v. 
Redmond^  are  distinguishable,  as  the  defendant  there  jus- 
tified the  assault  only;  and  in  this  case,  the  pleas  justified 
the  assaulting  and  ill-treating  the  plaintiff,  and  the  plaintiff 
replied,  to  the  second  plea,  that  the  defendant  assaulted, 
beatf  and  ill-treated  him.  If,  therefore,  it  appear  from 
the  whole  of  the  record,  that  the  defendant  has  justified 
the  battery,  the  plaintiff  is  entitled  to  his  costs ;  and, 
although,  at  the  commencement  of  the  pleas,  the  de- 
iend2M3t  has  justified  the  assaulting  and  ill-treating  only; 
still,  in  the  body  of  them  he  has  stated,  that  he  gently 
laid  his  hands  on  the  plaintiff,  which  is  alone  sufficient 
to  constitute  a  battery;  but  even  the  word  ill-treating 
may  extend  to  a  battery,  as  containing  a  general  descrip- 
tion of  the  injury  done  to  the  plaintiff.  Although  every 
moUiter  tnanus  is  not  a  battery  {a\  still,  the  intention  of  the 
party  must  be  looked  to,  for  there  is  a  wide  distinction 
between  an  accidental  or  gentle  laying  on  of  hands,  and 
th^  turning  a  man  forcibly  out  of  a  house ;  and,  as  the  jury 
have  found,  by  their  verdict,  that  this  was  not  a  moUiter 
manuSf  it  clearly  amounts  to  a  battery.  This  case,  therefore, 
is  not  to  be  distinguished  from  that  of  Smitb  v.Edge^  and 
as  sufiicient  appeared  upon  the  defendant's  pleas,  to  jus- 
tify .the  battery,  he  insisted  that  the  rule  must  be  dis- 
charged. 

Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Copley^  in  support 
of  the  rule,  premised,  that  if  the  battery  was  not  fully 

(a)  Rep.7r9iip.  Hardto.  301. 
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1817*  admitted  on  the  record  by  the  defendant)  or  the  judge 

bad   not  certified  at  the  trials  the  plaintiff  could  re- 
cover no  more  costs  than  damages. — The  only  question 
NoRiHwooD.    IS,  whether  the  battery  was  admitted  by  the  second  and 
third   pleas.     It   is  impossible   that   assaulting  and  ill- 
treating   can   amount  to  battery;    and  the  defendant, 
therefore,  only  intended  to  justify  the  assault  and  ill- 
treatment,  which  terms  cannot  comprehend  the  beating, 
bruising,  and  wounding,  as  stated  in  the  declaration.— 
In  Comyns's  Digest  {a\  it  is  laid  down  that  a  man  cannot 
justify  the  battery  of  a  servant,  by  which  the  plaintiff  lost 
his  service)  by  molliter  manus  imposuit^  nor  can  a  man 
justify  violent  measures  by  such  plea  {b). — ^The  plaintiff 
should  have  new  assigned,  or  replied  that  the  defendant 
used  violence  or  excess  of  force.  In  the  case  of  Gregajy. 
Hiil  (f ),  the  court  of  King's  Bench  said,  that  though  a  pka 
of  molliter  manus  imposuit  would  justify  what  the  law  consi- 
dered as  an  assault,  such  as  might  be  necessary  to  have  pot 
a  party  out  of  a  house,  without  outrage  and  violence ;  yet  it 
was  nevei*  considered  as  any  answer  to  a  charge  of  beating, 
wounding,  and  knocking  a  party  down,  as  was  contained 
in  the  declaration  in  that  case.     The  body  of  these  pleas, 
therefore,  did  not  admit  a  battery.     The  case  of  Page  v. 
Creeds  is  not  to  be  distinguished  from  the  present,  as  it 
does  not  appear  that  the  jury  have  found  a  verdict  for 
the  battery,  but  for  the  assault  only.     It  was  necessary 
that  it  should  have  appeared  on  the  record,  that  the 
battery  was  actually  committed.     Every  assault  amounts 
to  ill-treating;  and,  therefore,  the  defendant  intended 
only  to  justify  such  assault  and  ill-treating,  and  the  con- 
clusion to  his  pleas  refers  to  the  introductory  part  of  them, 
viz,  as  to  the  assaulting  and  ill-treating  only.     Although 
the  word  beat  is  introduced  by  the  plaintiff  in  the  repli- 

(a)  Tit.  Pleader,  3  M.  l6.— -^?)  Id.  ibid. (c)  b  T.  JR.  fQQ. 
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cation  to  the  second  plea,  it  is  immaterial,  for  the  only  1317. 

question  is,  whether  the  defendant  had  admitted  the  ^"v^ 

battery  in  his  pleas.      It  has  been  contended  that  al-  „, 

though  the  introduction  of  the  pleas  justify  a  part  of  the  Noetmwoqd. 

trespasses  only,   as  alleged  in  the  declaration;  still,  as 

it  was  stated  therein,  that  the  plaintiff  was  removed  by 

the  defendant  from  the  house  of  Bass,  it  was  sufficient 

to  constitute  a  battery;  but,  if  the  introduction  justified 

the  assault  only,  and  the  molliiir  mafius  would  amount  to 

a  battery,  the  pleas  would  be  bad  on  demurrer,  or  on 

writ  of  error.     They  referred  to  Herfackenden^s  case  («)• 

If  the  defendant  therefore  had  justified  more  in  the  body 

of  the  pleas  than  in  the  commencement,  they  would  be 

bad;  but  as  a  molliter  manus  impoiuii  does  not  admit  a 

battery,  these  pleas  are  good.     They  referred  to  Cok^s 

Entries  (b),  and  Brownlow's  Entrus  (r),  to  shew  that  a 

plea  of  molliter  manus  imposuit  did  not  admit  a  battery.— 

The  case  of  Carr  v,  Donne  (J),  clearly  shews  that  a  plea 

<3£ molliter  manus  imposuit  does  not  imply  a  battery. — [Mr. 

Justice  Burrough,     In  an  Anonymous  case  (/),  it  was  held, 

that  where  the  defendant  drew  a  sword  and  waved  it  in 

a  menacing  manner  against  the   plaintiff,  but  did  not 

touch  him,  that  he  was   guilty  of  an  assault,  and  not 

of  a  battery.    The  distinction  may  be  drawn  therefore 

from  this  case,  that    touching  a  man   may  amount  to 

battery,  but  that  a  mere  menace  is  an  assault  only. — 

So  in  Cole  v.  Turner  (/)  it  was  held,  that  touching  an- 

other  in  anger,  though  in  the  slightest  degree  or  under 

pretence  of  passing,  was  a  battery.     If,  tl\erefore,  the 

removal  of  the  plaintiff  from  the  house  did  not  amount 

to  batteryy  all  the  prior  cases  would  be  negatived.]     It 


(a)  4  Coke  62.    See  also  1  Wms.  Saunien,  87 p  n.  3.— M^)  303^ 

— —(c)  French  edit,  restored,  400.  487- {d)  8  FenL  193.— 

(#)  I IW.  866. (/)  6  Mod.  Rep.  149. 
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181 7*         does  not  appeal  that  the  plaintiff  was  removed  from  the 
.^^^^  house  in  a  violent  or  menacing  manner,  or  that  the  de- 

V.  fendant  was  ira  mduSj  and  as  the  plea  of  molliter  tnanus 

imposuit  does  not  imply  a  battery,  and  the  defendant  has 
justified  the  assault  and  ill-treatment  only,  they  submitted 
that  the  plaintiff  was  entitled  to  no  more  costs  than 
damages. 

The  court  being  desirous  of  obtaining  the  record  in 
the  case  of  Page  v.  Crad  to  discover  whether  the  de- 
fendant had  there  pleaded  a  mMter  manus  im^suiif  post- 
poned their  decision,  and  as  such  record  could  not  be  pro- 
cured, 

Mr.  Justice  Dallas  on  this  day  delivered  the  judgment 
as  follows:  This  was  an  action  of  trespass  for  an  assault  and 
battery.  The  declaration  stated  that  the  defendant,  with 
force  and  arms,  made  an  assault  on  the  plaintiff,  and  beat, 
bruised,  wounded,  and  ill-treated  him.  The  defendant 
pleaded  the  general  issue,  and  two  special  pleas,  omitting 
the  beating,  bruising,  and  wounding,  as  stated  in  the 
declaration,  and  justifying  the  assaulting  and  ill-treating 
only.  These  pleas,  in  substance,  state  that  Bass,  being 
possessed  of  a  house,  in  which  a  boy  was  making  a  noise, 
the  defendant,  as  his  servant,  in  order  to  turn  such 
boy  out,  gently  laid  his  hands  upon  the  plaintiff,  and 
traversed  the  assault  ebe where  than  in  the  house.  The 
plsuntiff  replied  de  injurii  sua  propria^  and  concluded  to 
the  country;  on  which  the  defendant  joined  issue. — 
The  jury  found  a  verdict  for  the  plaintiff,  damages  one 
shilling.— Although  both  these  pleas  have  been  found 
a^nst  the  defendant,  and  although  he  admitted  in  both 
of  them,  the  laymg  of  hands  on  the  plaintiff,  and  in  the 
latter,  that  he  removed  him  from  the  house,  still  it  has 
been  insisted  that  he  has  not  admitted  by  these  pleas  a 
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battery.     In  the  introductory  part  of  them,  they  differ  1817. 

from  those  other  pleas  which  have  been  cited  in  prior        ,  >-^'^ 
casesj  as  they  omit  the  beatmg,  bruismg,  and  wound*  v. 

ing.  These  pleas  must  be  construed  strictly  against  North  woo  p. 
the  person  pleading  them.  The  defendant  justifies  not 
only  the  assaulting,  but  the  ill-treating  also.  In  the 
case  of  Pagi  v.  Creeds  the  plea  of  justification  applied  to 
the  assault  only,  and  the  battery  was  not  attempted  to  be 
justified.  That  case  would  be  material,  if  it  could  be  as-  • 
certained,  whether  the  defendant  pleaded  molliter  manus^ 
as  in  this ;  but  as  the  record  cannot  be  found,  it  must  be 
considered  to  have  been  a  common  plea,  where  the  battery 
was  not  attempted  to  be  justified.  But  the  case  of  Smith 
V.  Edge  applies  most  strongly  to  the  present;  where, 
to  an  action  of  trespass  for  assaulting  the  plaintiff",  and 
seizing,  grasping  him  by  the  breast  and  shoulders,  and 
dragging,  pulling,  and  hauling  him  with  great  force; 
the  defendant  pleaded,  J!rst^  the  general  issue  -,  and, 
seeonMjy  a  justification,  as  to  the  assaulting,  seizing,  and 
grasping  the  plaintifiT,  and  dragging,  pulling,  and  hauling 
him  about  -,  that  he  gently  laid  his  hands  on  the  plaintifiT, 
to  remove  him  from  a  place  in  a  parish  church,  where 
a  vestry  meeting  was  held,  and  that  he  gently  removed 
him.'-'On  a  verdict  being  given  for  the  plaintifiT  against 
these  pleas,  the  question  was,  whether  the  defendant  had 
.admitted  a  battery  by  the  latter;  and  although  it  was 
argued,  that  notwithstanding  the  introductory  part  of 
that  plea,  the  justification  itself  was  confined  to  <  the 
'gently  laying  the  defendant's  hands  on  the  plaintiff^  to 
.*  remove  h^m  from  the  place,  where,  &c.^  and  the  con- 
clusion also  was,  ^  which  is  the  same  trespass  and  assault,' 
dropping  the  battery;  and,  therefore,  that  the  battery 
.«vas  not  juitified.  Lord  Kenyan  said,  ^  The  question  is, 
*  whether  laying  hold  of  the  plaintiff,  in  a  church,  and 
.'  turning  him  out,  were,  or  were  not  a  battery ;'  and 
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although  the  defendant  there  pleaded  tnolHter  manus 
imposuity  yet  the  removing  him  from  the  church  was 
held  to  be  a  sufficient  admission  of  a  battery. — The 
declaration,  in  that  casc^  states,  that  the  defendant  as- 
saulted the  plaintiff,  and  pulled  him  about  with  great 
force;  and  here  it  is  merely  stated,  that  the  defendant 
committed  an  assault  and  battery  on  the  plain  tiflF. — As 
the  same  objections  might  have  been  made  in  the  case  of 
Smith  V.  Edge,  as  have  been  raised  here  •,  and  as  that  case 
must  govern  the  present,  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  his  full  costs;  and  that,  therefore, 

tlie  rule  must  be 

Discharged* 


Wednesday, 
June  25th. 

If  a  defendant  on 
being  arrested  by 
a  sheriB^s  officer, 
give  a  cognovit 
to  the  plaint! AT, 
who  was  the 
attorney  in  the 
cause,  without 
an  attorney 
being  present  on 
his  part,  such 
cognovit  is  void, 
although  the 

Klaintiflf  swore 
edid  not  know 
the  defendant 
was  in  custody, 
and  although  he 
was  unattended 
by  the  officer. 


Webb  and  Yates  v.  Aspinall. 

Mr.  Serjt.  Best^  on'  a  former  day  in  this  term,  had 
obtained  a  rule  /iiji,  that  the  cognovit  given  by  the  de- 
fendant, in  this  case,  might  be  delivered  up  to  be  can- 
celled on  an  affidavit  of  the  defendant,  which  stated, 
that  in  April ,  1816,  he  was  arrested  by  a  sheriff's  officer 
at  the  suit  of  the  plaintifis,  under  a  capias  ad  respcndendmn 
for  jf^l.G,  and  that  on  being  so  arrested,  he  was  taken  by 
the  officer  to  the  office  of  Webb^  who  was  also  the  at- 
torney in  this  cause,  where  he  executed  a  cognovit  for  the 
debt  and  costs,  amounting  together  to  £2S  :  5/.,  on 
which  he  was  discharged  out  of  custody,  and  that  at  the 
time  he  signed  the  cognovit  there  was  no  person  present 
but  JFMf  or  his  clerk,  and  that  no  declaration  had  been 
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filed,  nor  special  bail  put  in,  nor  had  an  appearance  been 
entered ;  and  that  judgment  had  been  signed  on  the  cog' 
novit,  and  a  writ  of  ca,  sa.  duly  issued  thereon. 

Mr.  Serjt.  Vaugban  now  shewed  cause  on  an  affidavit 
of  JVebbf  which  stated  that  he  and  Tates  were  trustees  only, 
as  to  the  debt,  for  the  recovery  of  which  this  action  was 
brought,  and  that  they  had  no  personal  interest  therein, 
and  tliat  when  the  defendant  came  to  his  office,  in  Aprils 
1816,  and  signed  the  cognovit ^  he  came  there  alone,  and 
did  not  state  to  Webb  that  he  was  then  in  custody,  and 
that  the  defendant  signed  the  cognovit  before  he  quitted 
the  office ;  and  that  when  he  signed  it  he  did  not  know 
that  he  was  in  custody,  in  this  or  in  any  other  cause. 

The  learned  serjeant  contended  that  the  defendant  was 
not  legally  in  custody  at  the  time  he  signed  the  cogfiovit, 
for  that  the  officer  had  been  guilty  of  an  escape  in  not 
having  attended  him  to  the  office  of  Webb ;  and  that  as 
at  all  events  there  was  a  suspension  of  custody  at  the  time 
such  cognovit  was  given,  it  superseded  the  necessity  of  the 
presence  of  the  defendant's  attorney. 

Lord  Chief  Justice  Gibbs.  Although  ar  cognovit  cannot 
in  strictness  be  taken  till  after  declaration,  stilly  as  it  is  tlie 
constant  practice  of  this  court  to  allow  judgment  to  be 
entered  up  on  a  cognovit,  on  the  supposition  that  a 
declaration  has  been  either  filed  or  delivered,  we  must 
decide  in  conformity  to  that  practice.  Still,  however, 
it  was  necessary  in  this  case,  that  the  attorney  for  the 
defendant  should  have  been  present  at  the  time  the 
cognovit  was  given.  Webb  did  not  state  in  his  affidavit, 
how  the  defendant  came  into  his  office,  or  by  whom  the 
application  for  the  cognovit  was  made;  but  merely  that 
he  did  not  know  that  he  was  in  custody  when  the  cog* 
novit  was  signed,  but  he  had  himself  directed  bailable 
process  to  be  issued  against  the  defendant,  and  directed 
the  sheriff's  officer  to  arrest  him,  in  consequence  of 
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which  the  defendant  came  to  his  office,  and  gave  a  cog- 
novit  for  the  amount  of  the  debt,  and  costs  of  the  arrest. 
Could  Webb  therefore  suppose  that  the  officer  had  left 
the  defendant  at  large  ?  He  must  have  known,  not  onlj 
that  he  had  been  arrested,  but  also  that  he  was  in  the 
custody  of  the  officer,  although  the  latter  was  not  pre- 
sent at  the  time  of  signing  the  cognovit.  I,  therefore, 
think  that  the  defendant  is  entitled  to  the  privilege  given 
to  a  prisoner  in  actual  custody,  and  as  he  had  no  attorney 
present  on  his  part  when  he  executed  the  cognovit,  that  it 
is  void  •  and  that  this  rule  must  consequently  be  made 

Absolute,  with  costs. 


Wednesday, 
June  liidth. 

If  a  defendant, 
in  an  action  on  a 
recognizance  of 
bail,  under  a 
judge's  order  to 
plead  issuably, 
plead,/rj/, 
nul  tiel  record, 
and  tecondiy, 
that  no  ca,.sa, 
was  sued  out 
against  the  prin- 
cipal.— Held, 
that  such  pleas 
might  be  consi- 
dered as  issuable, 
and  that  the 
plaintiff  could 
not  sign  jud^ 
ment  a«  for  want 
of  a  plea. 


Hartley  v.  Homon. 

This  was  an  action  on  a  recognizance  of  baiL  The 
defendant  had  obtained  an  order  for  time  to  plead,  plead- 
ing issuably,  rejoining  gratis,  and  taking  short  notice 
of  trial.  He  afterwards  pleaded,  ^rst,  that  there  was 
no  record  of  the  recognizance,  seccndly,  that  after  the 
judgment  against  the  principal,  the  plaintiff*  sued  out  a 
ji.  fa.  directed  to  the  bishop  of  Durham^  to  levy  the 
damages  recovered,  whereby  the  sheriff'  levied  such  da- 
mages of  his  goods  and  chattels;  and,  thirdly,  that  there 
was  no  writ  of  r^.  sa,  sued  out  of  this  court  against  the 
principal  upon  the  judgment,  and  duly  returned  in  the 
court,  as  according  to  law,  and  the  custom  of  this  court, 
before  the  commencement  of  the  suit  there  ought  to 
have  been.  Upon  which  pleas  the  plaintiff"  signed  judg- 
ment, as  for  want  of  a  plea. 


HODSOK. 
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Mr.  Serjt.  HuUock  on  a  former  day,  in  this  termi  had  1817. 

obtained  a  rule  nisi,  that  this  judgment  should  be  set       „  ^^"^"^ 

,    .  ^     ^  Hartley 

aside  for  irregulanty.  r. 

Mr.  Serjt.  Blossit  now  shewed  cause  on  an  affidavit^ 
which  stated  that  all  these  pleas  were  in  fact  false,  and 
that  neither  of  them  could,  therefore,  be  considered  as 
issuable  pleas.  He  referred  to  the  cases  of  Heron  v. 
Heron  (a),  Lowfield  v.  yackson  (&),  and  Cave  v.  Aaron  {c)* 
At  all  events,  the  first  and  third  are  merely  sham  pleas ; 
and  although  the  second  might  not,  in  strictness,  be 
so,  still  the  plaintiff*  was  entitled  to  sign  judgment. 
Waterfall  V.  Glode  {d). 

Mr.  Serjt.  HuUock^  in  support  of  the  rule,  insisted, 
that  the  first  and  third  pleas  were  issuable,  and  referred 
to  Tidi's  Practice  (^),  to  shew  that  on  bail  being  perfected 
in  this  court,  an  entry  should  be  made  of  the  recogniz- 
ance on  a  roll,  which  should  be  docketted  and  carried 
into  the  Treasury-chamber,  and  that  this  should  regularly  be 
done  before  any  proceedings  against  the  bail,  or  at  least 
before  they  were  called  on  to  plead,  for  otherwise  they 
might  plead  nul  tiel  record,  and  if  the  recognizance  roll 
were  not  carried  in  till  afterwards,  it  seems  that  they 
might  withdraw  their  plea ;  and  the  plaintiff^  must  pay 
the  costs  of  it. 

Lord  Chief  Justice  Gjbbs. — ^The  question  is,  whether 
the  first  and  third  of  these  pleas  were  issuable.  It  is  difH- 
cult  to  ascertain  what  pleas  really  are  issuable. — Although 
sham  pleas,  upon  the  face  of  them,  appear  to  be  issuable, 
still  they  cannot  be  so  considered.  In  a  plea  of  judgment 
recovered,  if  there  be  no  foundation  for  it,  it  cannot  be  an 
issuable  plea,  and  although  it  might  be  a  true  plea,  still, 
as  it  is  so  commonly  pleaded,  the  plaintifiT  might  sign 

(a)  I  Sir  W,  Black,  376. {h)  8  WUs.  II7. (f)  3  mis.  33. 

id)  3  T.  It  oOJ. (0  1  Vol.  fith  edit.  S71. 


Hartley 

V. 
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I8I7.  judgment.     I  remember,  in  the  court  of  King's  Bend, 

when  a  party  was  bound  to  plead  issuablvi  and  pleaded 
a  false  plea,  and  the  plaintifFhad  signed  judgment,  that  it 
HoDSON.  ^33  necessary  for  the  defendant  to  support  the  truth  of 
his  plea  by  affidavit.  Although,  in  principle,  the  first  and 
third  pleas  are  false,  and  I  should  have  been  strongly 
disposed  to  have  treated  them  so,  yet  the  officer  of  the 
court  says,  that  by  the  practice,  they  may  be  considered 
as  issuable  pleas,  and  be  admitted  as  such,  under  an  order 
similar  to  the  present. 
Pir  Curiam. 

Rule  absolute,  without  costs. 
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Memorandum. 

Lord  Chief  Justice  GiUs  was  prevented  from  attending 
the  Court,  during  the  whole  of  this  Term,  by  severe  in- 
disposition. 
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MiTFO&D  V.  ElUOTT. 


A  CASE,  of  which  the  foUowing  is  the  substance,  was  leot 
by  the  direction  of  the  Master  of  the  Rotts^  far  the  opbioff 
of  the  judges  of  this  court. 

King  Henry  the  Eighth,  being  seized  In  his  demesne  is 
right  of  his  crown  in  certain  tenements,  in  consideratioi 
of  the  good  and  gratuitous  services  performed  bj  Sr 


An  esUte, 

granted  by  the 

crown  to  a  sob* 

jcct  as  tenant  in 

tail  for  ser- 

rices,  is  not 

barred,  so  as  to 

destroy  the  re* 

▼ersionofthe  «  w 

twJ'^^rS J^cu*"  G*'^*^^  ^^'^»  to  hi^  and  his  father,  and  to  be  perfb^wl 

of  parliament        thereafter:  did,  by  a  grant,  duly  made  in  the  4th  yeirrf 

his  reign,  give  and  grant  to  the  said  Sir  GUhert  TaUatf  Ik 

majesty's  manor  oi  BirJuU^  in  the  county  o£  .Berht\vA 

all  his  majesty *s  lands,  and  tenements,  rents,  reversioosi 

and  services,  with  their  appurtenances  in  BirfiM^  wUck 

sion,  the  crown    were  formerly  the  property  of  John  Earl  of  Line^ln^  vA 

Mhichcame  into  the  hands  of  his  majesty^s  father,  bjra- 

son  of  the  forfeiture  of  the  said  Earl,  and  which  were  then 

in  the  hands  of  his  majesty :  To  have  and  to  hold  to  the 

said  Sir  Gilbert  Talhoty  and  the  heirs  male  of  his  body, 

lawfully  begotten,  of  his  said  majesty  and  his  heirsy  by 

the  service  of  fealty  only : — By  virtue  of  this  gnnt,  Sir 

Gilbert  Talbot  became  and  was  seized  of  the  said  tenements 

in  his  demesne,  as  of  fee  tail  to  him  and  the  heirs  male 

w^t^in^tlfraTd  ^^  ^"  '^^^^  lawlnlly  begotten,  or  to  be  begotten.  After 
a  subsequent  act  this  grant,  the  tenements  descended  to,  and  legally  vested 
^^tL^in'iii!*^  in,  CharlesY.zx\  and  only  Duke  oi  Sbrewsbury.who,  asbdr 
tees  for  sale,  male  of  the  body  of  Sir  Gilbert  Talbot^  became  and  was 
to  purchase^*  seized  thereof  in  his  demesne  as  of  fee  tail,  descendaUe 
to  the  h^irs  male  of  the  said  Sir  Gilbert  7«/kf.— Ibe 
Duke  of  Sbrewf bury  died  without  issue  male,  and  after  bii 


may  have  been 
poned,  confirm- 
ing a  settle- 
ment hy  the 
tenant  in  tail, 
purporting  to 
\  such  rever- 


bein^  a  party 
to  neither  ot 
SQch  acts,  and 
each  of  them 
containing  a  tav- 
inz  clause,  by 
which  its  rights 
were  expressly 
reserved.^ If  a 
private  act  of 
parliament  con- 
firm a  settlement 
of  such  estates 


other  lands  with 

the  prodoee  of 

such  sale,  to  be 

settled  in  lieu 

thereof,  to  the  same  uses  as  expressed  in  the  preceding  act.-— He/J,  that  the  tmstcci 

had  no  power  to  convey  the  estates,  so  granted  by  the  crown  to  a  purchaser  and  \» 

lieifs  in  fee  simple,  and  that  the  substitution  of  other  lands  did  not  destroy  the  ICTf^ 

Monary  interest  of  the  crown  in  the  estates  originally  granted. 


Elliott. 
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death,  an  act  of  parliament  was  passed,  in  the  sixth  year  1817. 

of  the  reign  of  his  late  majesty,  King  George  the  First  (a),       Mi^^r^ 
entitled  *An  act  for  annexing  the  late  Duke  of  Shrews^  v. 

*  iury*s  estate  to  the  earldom  of  Shrenvsbury  and  confirming 

*  Gilbert  Earl  of  Shrewsbury  s  settlement  in  order  thereto, 

*  and  for  other  purposes  therein  mentioned.' — By  this  act, 
after  reciting  that  the  Duke  of  Shrewsbury^  by  indentures 
of  lease  and  release,  of  the  SOth  and  31  st  of  October,  1700, 
after  failure  of  issue  male  of  his  body,  and  other  uses 
then  determined,  settled  all  his  manors,  farms,  lands,  tene- 
ments and  hereditaments  whatsoever,  situate  in  the  several 
counties  of  W(^,  Worcester f  Berks,  Chester^  Stafford,  Or- 

ford,  IVilts  and  Derby^  to  the  use  of  George  Talbot,  the  third 
son  of  Gilbert  Talbot  (uncle  of  the  said  Duke  of  Shrewsbury) 
for  his  life ;  remainder  to  the  first,  and  other  sons  of  the 
said  George  Talbot,  successively  in  tall  male,  and  for  want 
of  such  issue,  to  the  use  of  John  Talbot,  (eldest  son  and 
heir  of  Thomas  Talbot,  th^n  deceased),  for  life  ;  remainder 
to  the  first  and  other  sons  of  the  said  John  Talbot,  suc- 
cessively in  tail  male,  and  for  want  of  such  issue,  to  the 
use  of  Sir  John  Talbot  for  life,  with  remainder  to  his 
first  and  other  sons,  successively  in  tail  male,  and  for 
want  of  such  issue,  to  the  use  of  the  said  Duke  of  Shrews- 
bury^ his  heirs  and  assigns  for  ever;  and  also,  reciting 
that  the  said  Duke  of  Shrencsbury,  by  his  will  of  the  19th 
of  July,  1712,  confirmed  such  settlement:  and  further 
reciting  in  the  said  act,  that  the  said  Duke  of  Shrewsbury 
died  on  the  Ist  of  February,  1717>  without  leaving  any 
issue,  whereby  his  title,  and  the  reversion  and  inherit- 
ance of  the  said  manors,  8cc.  so  settled,  came  to  the  Right 
Honourable  Gilbert,  then  Earl  of  Shire%vsbury,  eldest  son 
and  heir  of  the  said  Gilbert  Talbot  (uncle  of  the  said  duke); 
and  further  reciting  that  the  said  Gilbert  Earl  of  Shrews- 


Elliott. 
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I817-         ^^0^9  being  resolved  not  to  marry,  by  indentures  of  lease 
1^  ^^*^-  P       and  release)  dated  the  3d  and  4th  of  March ^  1718,  made  in 
V,  contemplation  of  a  marriage  then  intended  betAveen  the 

said  George  Talbot,  younger  brother  of  the  said  Gilkrt 
Talboty  and  the  Honourable  Mary  FitxwiUiam  ;  and  in 
consideration  of  <£  13,000  portion,  the  said  GiUertlaA 
of  Sbre^vsbury^  George  Earl  of  Cardigan^  fVi/Iiam,  Lord 
Bishop  of  Salisburyy  and  Sir  John  Stanley^  (parties  to  the 
said  indenture  of  release)  according  to  th^  respectift 
estates  and  interest,  granted  and  conveyed  unto  the  Right 
Honourable  Richard  Lord  Lumley^  and   Nevill  Ridky, 
(also  parties  to  the  said  indenttu*e  of  release)  and  to  their 
heirs,  (among  other  manors,  lands,  and  hereditamentsX 
all  ^M^d  ev^ry  the  said  manors,  farms,  lands,  tenement^ 
and  hereditaments  whatsoever  ^  situate  in  the  several 
counties  of  Saicf,  Worcester^  Berks,  Chester^  Staffwi^ 
Oxford^  and  WUtSy  (except  as  therein  menti(Mied),to  hold 
f  except  as  therein  excepted)  to  the  said  Richard  hxi 
Lumkyf  and  NeviU  Ridley^  and  their  heirs,  as  for  sod 
concerning  th^  said  manors,  lands,  tenements,  and  here- 
ditaments, in  the  said  counties  of  Salop^  WorcMer^  and 
Berksi  to  the  use  of  Richard  Lord  Viscount  FitzwISsm, 
and  George  Pitt,  (also  parties  to  the  said  indenture  of 
release),  their  executors,  administrators^  a|id  assigns,  far 
ninety-nine  years,  if  the  said  George  Tattoi  and  Merj 
FitTiWfUiam  should  jointly  so  long  live :  upon  trust  fioi 
raising  the  annual  sum  of  i£400  for  the  said  Mary  duriflg 
her  life,  and  to  permit  the  said  George  ToAoi  to  reoeiif 
the  residue  of  the  profits  for  his  life. — And  as  for  adi 
concerning  the  said  hereditaments,  and  all  other  tki 
said  manors,  lands,  tenements,  hereditan^entSf  and  j» 
mises,  bargained  and  sold  by  the.  said  indenture^  (exoql 
as  aforesaidi)  to  the  use  of  the  said  George -Talhqi^  tor  hf^ 
and  after  his  decease,  to  the  intent  that  the  said  Mmj 
FitzvfUliam  should  receive  thereout  the  annual  sum  of 
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JCiSOOj  for  her  life,  and  charged  therewith  to  the  use  of 
the  said  Richard  Lord  Viscount  Fiixwilliam,  and  Gewgi 
.    AV/y -their  executors,  administrators,  and  assigns,  for 
two  hundred  years,  and  after  the  determination  thereof^ 
to  the  use  of  the  first  and  other  sons  of  the  said  Qeorgt 
Talbrij  on  the  body  of  the  said  Mary  FitzwiUiam  to  be  be- 
gotten in  tail  male  successively;  and  for  want  of  such  issue 
to  the  use  of  the  said  Richard  Lord  Viscount  Fttznvillimnt 
Sir  John  JTeU,  and  George  Pitty  their  executors,  admi- 
nistrators and  assigns,  for  fire  hundred  years,  (which  term 
was  then  determined)  upon  trust  for  raising  <£20,000, 
and  maintenance  for  the  daughters  of  the  said  Gcergi 
Taiht  and  Mary  FitzwUiiam^  in  case  they  should  hare  no 
issue  male;  and  after  the  determination  of  the  said  term 
of  five  hundred  years,  to  the  use  of  the  first,  and  all 
other  sons  of  the  said  George  Tattoi,  on  the  body  of  any 
after  taken  wife  to  be  begotten,  in  tail  male  successively) 
and  for  want  of  such  issue,  to  the  use  of  John  Taltoif 
esquire,  (eldest  son  and  heir  of  Thomas  Talbot^  esquire, 
then  late  of  Langford^  in  the  county  of  Salopj  deceased,) 
for  his  life,  remainder  to  the  6rst,  and  other  sons  of 
the  said  John  Talkt,  in  tail  male  successively.     And  alsoj 
reciting  in  the  indenture  of  release,  of  the  4th  of  Marchf 
1718,  that  after  the  deaths  of  Giltert  Earl  of  Shrewsbury j 
George  Talht  and  John  Talbot f  and  failure  of  issue  male  of 
their  respective  bodies,  the  title  of  Earl  of  Shrewsbury 
would,  by  course  of  descent,  come  to  William  Lord  Bishop 
of  Salisbury^  and  that  application*  should  be  made  for  ob- 
taining a  private  act  of  parliament  for  settling  the  said 
manors,  lands,  and  hereditankents,  on  the  said  JFVliam 
Lord  Bishop  of  SoTtsbury^  and  the  issue  male  of  his  body, 
in  sodi  manhei^  ai»  shodld  be  advised.    And  fiuther  re- 
citkig  in  the  said  act,  that  the  said  GUbert  Earl  oi  Shrews^ 
bury  Was  desirouathat  th6  ssdd  manors,  lands,  tenements, 
and  herieditaiilcfBtS)  should  b4  anRne&ed  td  the  said  title 
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)S17^  juiu  ili^oity  of  Earl  of  Shrewsbury y  for  the  better  support 

^.^*"  ^  tliereof:  It  was  at  the  petition  of  the  said  Gilbert  Eart  of 

Simpskin^Ge:rgeTaUfoi^JJmTalboi,WUliamTalba,l^ 
Bishop  of  S^Jkskmrj^  and  Ciarles  Tattoif  (son  and  heir  of 
the  sud  Bcshop  of  Sm&sbMryy)  Edward  Charingtan^  and 
Hgmry  TjA&t,  (roongersons  of  the  said  Bbhop  of  SaBshry) 
<&Kte^  thit  the  said  indentores  of  the  Sd  and  4th  of 
Jtemdy  lTI$t  slbXiid  be  ratified  and  confirmed.  Provided 
tkKt  oekher  the  first  nor  anr  other  of  the  son  or  sods  of 
the  said  Gesrge  Tmlhi,  or  J^bm  TJhi,  or  Gilberi  laildl 
Stresskury^  nor  any  of  the  heirs  male  of  the  body  or 
bodies  of  any  such  son  or  sons  isoingy  nor  any  other 
person  or  persons,  his  or  their  heirs  male,  of  his  or  thdr 
body  or  bodies  issuing,  to  whom  any  estate  of  inheritance 
in  the  premises  should  thereafter  descend  or  accrue  bj 
means  of  that  act  who  should  within  six  monthsafter  attain* 
ing  the  age  of  dghteen  years,  take  the  oaths,  &c«  thereb 
mentioned,  (and  continue  a  pt>testant  until^  the  age  of 
twenty-one,)  should,  after  that  age,  and  continuing  pro- 
testants,  be  disabled  from  aliening,  giving,  granting, 
bargaining,  selling,  or  otherwise  conveyi-ng,  the  said 
manors,  messuages,  lands,  tenements,  or  hereditaments, 
tliereby  settled;  but  might  alien,  give,  grant,  bargain,  sell, 
or  otherwise  convey  the  same  as  finely  and  absolutely  as  he 
or  they  might  have  done  if  such  act  had  not  been  made. 

And  in  the  said  act  is  also  contained  a  saving  dausei 
in  the  words  fdlowing: — *  Saving  also,  and  reserving  to 

<  our  sovereign  lord  the  king,  his  heirs  and  soccessorsi  and 
'  to  all  and  every  person  and  persons,  bodies  politic  and 
*  corporate,  their  heirs,  successors,  administrators,  and 

<  assigns,  (other  than  and  except  the  said  GiArit  Earlof 
'  Shrewsbury^  and  his  heirs  and  assigns,  the  said  Gemp 
^  Talbot,  brother  of  the  said  Earl  of  Sbrewskajf  and  the 
^  issu^  male  of  his  body,)  all  such  right,  dtle^  dainif  or 
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^  demand,  whatsoever,  as  they  every  or  any  of  them  might,  j  817. 

*  could,  or  ought  to  have  had,  claimed,  held,  or  enjoyed,  ^  ^^""^^ 

*  in  case  this  act  had  not  been  made,  any  thing  herein-  «. 

*  before  contained  to  the  contrary  notwithstanding.*  Elliott. 

Another  act  of  parliament  was  passed  in  the  forty- 
third  year  of  the  reign  of  his  present  majesty,  entituled, 
^'  An  act  for  vesting  part  of  the  settled  estates  of  the 
Earl  of  Shrewsbury^  in  the  counties  of  Sakp^  WorcesUr^ 
Cbester^  Berks,  WiltSj  and  Oxford^  in  trustees,  to  be  sold, 
and  for  laying  out  the  monies  to  arise  by  such  sale  in 
the  purchase  of  other  lands,  to  be  settled  in  lieu  thereof, 
to  the  same  uses,  and  subject  to  the  same  restrictions  as 
limited  and  declared  in  the  preceding  statute}"  whereby, 
after  reciting  the  said  last  mentioned  acty  and  reciting  that 
the  Right  Honourable  ChmrUsy  then  Earl  of  Sbrnusbury, 
was  the  heir  male  of  the  said  George  Talbot,  and  Mary 
bis  wife,  (his  late  grandfather  and  grandmother),  and 
was  entitled  to  an  estate  in  tail  male,  in  possession  of  the 
said  settled  manors  and  estates,  subject  to  the  restrictions 
imposed  by  the  6th  of  Geo.  1.;  and  that  on  the  decease 
of  the  said  Charles^  Earl  of  Shrewsbury,  without  issue 
male,  the  title  and  dignity  of  the  Earl  of  Shrewsbury,  and 
the  manors,  lands,  and  hereditaments,  would,  under  the 
limitations  of  the  indenture  of  the  4th  of  March,  I7l8j 
descend  to  the  Honourable  John  Joseph  Talbot,  his  bro- 
ther, andhis  issue  male ;  and  reciting  that  parts  of  such 
estates  consisted  of  undivided  shares,  and  others  were  dis- 
persed and  lay  in  places  distant  from  each  other,  in  the  se- 
veral counties  of  &/e^,  Chester,  Berks,  Wilts,  and  Oxford\ 
and  that  it  would  be  for  the  benefit  of  the  said  earl  and 
those  entitled  in  remainder,  if  all  the  said  estates  were 
sold }  and  that  it  was  desirable  to  purchase  other  estates 
in  the  counties  of  Oxford,  Worcester^  Stesfford,  and  Chester f 
and  that  it  would  be  advantageous  that  powers  should  be 
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given  to  sell  all  the  said  estates  in  SaUjff  Ciester,  Beris, 
Wilts,  and  Oxford^  and  to  lay  oat  the  monies  arising 
therefrom  in  the  purchase  of  other  estates  in  Ojffird, 
Worctstir^  Staffio-d,  and  CbesUr^  to  be  settled  as  nearly  is 
might  be,  to  the  same  uses,  as  by  the  said  setdemeot 
and  recited  act  were  directed  and  limited,  of  the  estates 
thereby  settled:  it  was  enacted,  on  the  petition  of  the 
said  Charles,  Earl  of  Skrewsbury,  and  John  Joseph  3«iM» 
That  all  the  manors,  messuages,  (arms,  lands»  berccfip 
taments,  and  premises,  and  undivided  parts  and  sharti 
thereof,  in  the  several  counties  of  Salop^  Ciesier,  Beik^ 
Wi/is,  and  Oxford,  limited  and  settled  by  the  indenturei 
of  the  3d  and  4th  of  March^  1718,  with  all  the  apport^ 
nances,  should  from  the  passing  of  that  act,  be  vesied  iii» 
and  settled  upon  Thomas  Wright  and  Charles  CcAot^therda 
described)  and  their  heirs,  to  the  use  of  them>  their  ban 
and  assigns  for  ever ;  released  and  discharged,  and  abso- 
lutely acquitted,  exempted,  and  exonerated  of  and  firom 
all  and  every  the  uses,  trusts,  estates,  entails,  remainders, 
charges,  powers,  provisoes,  limitations,  and  agreements  in 
the  indentures,  of  the  30th  and  Slst  oi  October,  1700;  the 
said  Duke  of  Shrewsbury^  will,  and  the  said  indentures 
of  the  3d  and  4th  of  Marth,  17 18,  and  the  said  recited 
act,  respectively  created,  limited,  provided,  and  dedaredi 
concerning  the  same,  upon  trust,  that  the  said  Tbotm 
Wright,  and  Charles  ComoUj^  and  the  survivor  of  theniy 
and  his  heirs  and  assigns,  should,  with  the  consent  of  the 
said  Charles  Earl  of  Shrewsbury,  to  be  certified  by  writoig 
under  his  hand,  and  after  his  decease,  vrith  the  consent 
of  the  person  or  persons,  who  should  be  in  the  possesnoo 
of  the  said  estates  respectively,  to  be  testified  as  aforesaid, 
sell  and  dispose  of  all  and  singular  the  said  manors,  mes* 
suages,  farms,  lands,  hereditaments,  and  premises,  and 
parts  and  shares  thereof,  with  their  apfiurtenances,  either 
together,  or  in  parcels,  or  by  public  sale,  or  private  con- 
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tract,  unto  such  person  or  persons  as  should  be  wiling  to  1617. 

.become  the  purchaser  or  purchasers  thereof;   and  on       m*^"^ 
payment  of  the  purchase  monej^mto  the  Bank,  should  v. 

coavey  and  assure  the  said  hereditaments  respectively 
unto  the  purchaser  or  purchasers  thereof,  and  his  and 
their  heirs  and  assigns  respectively,  or  ts  he  or  they  should 
direct  or  appoint,  freed  and  discharged,  and  acquitted, 
exempted,  and  exonerated  as  aforesaid.*^And  it  was  fur- 
ther enacted,  that  after  payment  of  the  expences  therein 
mentioned,  all  the  residue  of  the  monies,  arising  by  the 
sale,  should  be  laid  out  and  invested  by  the  said  Tb^tas 
Wright,  and  Charles  ConoUy,  or  the  survivor  of  them,  or 
the  heirs  of  such  survivor  by  the  direction  of  the  said  court 
oi  Chancery y  and  with  the  consent  of  the  said  Charles  Earl 
of  Shrewshtry,  and  after  His  decease,  by  such  consent  as 
aforesaid,  in  the  purchase  of  freehold  manors,  messuages, 
farms,  lands,  tenements,  or  hereditaments,  of  a  clear  and 
indefeazable  estate  of  inheritance  in  fee  simple,  in  posses- 
sion, and  such  copyhold  lands  as  should  happen  t9  be  in- 
termixed, not  exceeding  in  value  one  sixth-part  of  the 
freehold  premises  so  to  be  purchased,  situate  in  the  coun- 
ties of  Oxford,  Worcester,  Stafford  and  Chester,  or  other 
neighbouring  counties  in  England  \  and  that  the  land  so 
to  be  purchased,  should  be  conveyed,  settled,  limited,  and 
assured^  to  such  uses,  and  be  subject  to  such  powers,  pro- 
visoes, conditions,  limitations,  restrictions  from  alienation, 
declarations,  and  agreements^  as  the  aforesaid  manors, 
lands,  and  hereditaments,  in  the  said  settlement  and  act 
mentioned,  then  stood  settled  and  limited,  or  to  such  of 
them,  as  should  be  then  undet^tnined,  and  capable  of 
taking  effect,  or  as  near  thereto  aa  the  estates  so  to  be 
purchased  would  admit- 
In  the  said  last  mentioned  act  is  also  contained,  the  fol- 
lowing saving  clause  to  the  arown  i^^*  Saviag^  always  to  the 
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1817.         '  king's  most  excellent  majesty)  his  heirs  and  successors, 
'  and  to  all  and  every  other  person  and  persons,  bodiei 

<  politic  and  corporate,  his,  her,  and  their  respective  heirs, 
Elliott.       «  successors,  executors,  and  administrators,  other  than  and 

^  except  the  said  Charles  Earl  of  Shrewsbury y  and  hishdn 

<  male,  and  the  said  John  Joseph  Talki,  and  his  hdn 
'  male,  and  also  all  and  every  other  person  or  persons 
'  claiming  or  to  claim  any  estate,  right,  title,  interest,  iiK 
'  heritancej  use,  trust,  claim,  or  demand  whatsoever,  io, 
^  or  out  of  the  several  premises,  hereby  respectively  made 

<  saleable  as  aforesaid,  or  any  part  thereof,  under  or  hj 

*  virtue  of  the  said  several  indentures  of  settlement  or 
^  either  of  them,  or  the  said  act  of  parliament  of  the 

*  sixth  year  of  the  reign  of  his  late  majesty  king  Georp 

*  the  First,  or  any  of  them,  all  such  estates,  right,  title, 

*  interest,  claim,  and  demand  whatsoever,  of,  in,  to,  or 

*  out  of  the  said  premises,  every  or  any  part  thereof,  ai 
^  they,  every,  or  any  of  them  had,  before  the  passing  of 

*  this  act,  or  could,  should,  or  might  have  had  or  enjoyed 
'  in  case  this  act  had  not  been  made.* 

After  passing  the  last  recited  act;  indentures  of  lease 

and  release  were  made  dated  the  25th  and  36th  of  Jt/j, 

1814,  the  release  between  the  said  Thomas  Wright^  and 

Charles  Conolly^  of  the  first  part,  Charles^  Earl  of  Shrews- 

bury^  of  the  second  part,  Henry  Robins^  John  Robins^  and 

George  Henry  Robins^  of  the  third  part,  George  MUfmi 

(the  plaintiff)  of  the  fourth  part,  and  IViUiam  SiAes  of 

the  fifth  part, — reciting  that  the  said    Thomas  JVtigk^ 

and  Charles  Conolly^  had,  with  the  consent  of  the  said 

Charles  Earl  of  Shrewsbury y  testified  as  therein  mentioned, 

contracted  and  agreed  with  the  said  George  Mit/ird,  lot 

the  sale  of  the  several  pieces  or  parcels  of  land,  called 

Heath's  land,  situate  in  the  parish  o£  Shin/leU,  in  the 

county  of  Berks,  (being  part  and  parcel  of  the  said 
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fatreditaments)  which  were  vested  in  the  said  Thomas  181 7. 

Wright  and  Charles  CmoUy^  their  heirs  and  assigns,  by       m,^"^^ 
the    said  recited  act   of  parliament,  for    the   sum  of       ^    t>. 
<£l257  : 1  8j.,  including  the  timber  growing  thereon;  and 
that  the  said  George  Mitford  had  paid  this  sum  into  the 
Bank  of  England,  in  the  name  of  the  accoimtant-general 
of  the  court  of  Chancery,  and  that  the  same  had  been  placed 
according  to  the  directions  of  the  said  last  mentioned* 
act,— It  was  witnessed,  that  the  said  Thomas  Wright,  and 
Chmrles  ConMy,  with  the  consent  of  the  said  Charles, 
Earl  of  Shrewsbury,  and  at  the  request  and  by  the  direc** 
tion  and  appointment  of  the  said  George  Mitford,  did, 
according  to  their  estate  and  interest  therein,  grant, 
bargain,  sell,  dispose  of,  alien  and  release  unto  the  said 
George  Mitford,  his  heirs  and  assigns,  in  his  actual  pos- 
session, &c.  the  said  parcels  of  land,  called  HeatVs4and^ 
&c.  to  hold  the  same  unto,  and  to  the  use  of  the  said 
George  Mitford,  his  heirs  and  assigns  for  ever. 

The  said  parcels  of  land,  called  HeatVs  land,  are  part 
and  parcel  of  the  hereditaments  and  premises,  granted  to 
the  said  Sir  Gilbert  Talbot,  and  the  heirs  male  of  his  body, 
by  the  grant  of  his  majesty,  king  Henry  the  Eighth.  At  the 
time  of  passing  the  act  of  the  forty-third  of  his  present 
majesty>  issue  male  of  the  body  of  the  said  Sir  Gilbert 
Talbot  was  in  being. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  said  George  Mitford  (the  plaintiff)  was  seized  in  fee 
simple  of  the  premises,  called  HeatUs  land,  mentioned  in 
the  said  indenture  of  release  of  the  26th  of  July,  1814. 

Mr.  Serjt.  Pell,  for  the  plaintiff.— -The  question  is, 
whether  the  estate  tail,  created  by  the  crown,  in  con- 
sideration of  services,  caq^vbe  barred,  and  the  reversion 
of  the  crown  destroyed.  _Jtis  quite  clear,  that  an  estate 
tail,  granted  by  the  crown  for  services  performed  by 
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the  subjecti  cannot  be  barred  by  common  recovery.    It 
is  equally  clearj  that  if  an  estate  tail  exist  in  any  property 
where  the  reversionary  right  remains  in  the  crown^  and 
not  granted  for  services  of  the  subject,  that  it  is  barrabie 
by  recovery ;  otherwise  a  perpetuity  might  be  created, 
by  giving  to  the  crown  a  reversionary  right.    He  referred 
to  Dyer^s  Reports  {a)j  WisematCs  case  ib\  and  Cb9lmkj% 
case  (c).    Thb  case  resolves  itself  into  two  points ;  Jirrtf 
Whether  the  issue  in  tail,  of  Sir  Gilbirt  Talbot j  are  barred 
by  the  statutes  of  the  6  Geo.  1,  and  43  Geo.  3;  and 
secondly^  supposing  such  issue  to  be  barred,  whether  the 
interest  of  the  crown  be  outstanding  in  the  reversionary 
right,  and  not  affected  by  those  acts  of  parliament*    This 
must  depend  on  the  saving  clauses  in  such  acts.    It  is  an 
established  rule  of  law,  that  a  saving  clause  repugnant  to 
the  body  of  an  act  of  parliament  is  void,  as  if  no  such 
clause  had  been  introduced.    In  construing  estate  acts, 
the  intentions  of  the  parties  concerned  must  be  consi*. 
dered  in  the  same  light  as  if  they  had  been  parties  to  a 
deed.     In  the  case  of  Westby  v.  Kiertian  (rf),  %where  a 
tenant  in  tail,  with  remainders  over,  was  enabled  by  a 
private  act  of  parliament  to  pay  debts,  and  charge  the 
estate  with  a  sum  of  money ;  but  the  saving  clause  did 
not  except  the  rights  of  the  remainder  man,  yet  he  was 
held  CO  be  barred:  the  case  would  have  been  other* 
wise,  had  he  been  tenant  for  life  only.    The  same  doc* 
trine  is  laid  down   in    Booth's  Cases  and  Ophuom  (#), 
where  it  was  established  that  an  estate  tail,  and  aH  the 
remainders,  and  the  reversion  depending  on  it,  might  be 
barred  by  a  private  act  of  parliament,  although  th<  peiw 
sons  in  remainder  and  reversion  did  not  consent  thereto. 
Even,  if  all  the  rights  of  Sir  GUbert  Talbot  were  not  barred 
by  these  statutes,  still,  not  only  by  the  general  principles 
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of  law,  but  also  by  the  saving  clauses  being  repugnant  to 
the  body  of  the  acts,  (and  therefore  vcMd),  the  crown 
would  be  completely  barred.    It  was  the  intent  of  the 
legislature,  as  well  as  the  only  object  of  the  act  of  the 
43  Geo.  S,  to  grant  to  trustees  a  power  of  selling  the 
estates,  and  destroy  the  reversionary  right  of  the  crown. 
In  order  to  shew  that  saving  clauses  repugnant  to  the 
body  of  the  acts  were  void,  he  cited  Alton  Wood*scxx(a)^ 
Wood  v.  Cecil  (i),  and  Bidd/e  v.  JFUte  {c).     If  by  the 
6  Geo.  1,  and  43  Geo.  9,  the  whole  property  passed^  still, 
by  the  latter  statute,  the  lands  to  be  purchased  by  trus- 
tees, were  to  be  settled  to  the  same  uses  as  those  granted 
to  Sir  GMert  TalbH^  by  the  grant  of  Henry  the  Eighth. 
The  substitution  of  such  lands  therefore  took  place  subject 
to  all  the  rights  of  the  original  estate.    What  injury  there- 
fore could  the  crown  receive,  which  had  not  the  original 
estate  granted,  but  one  of  equal  value  in  lieu  thereof? 
No  right  can  arise  to  the  crown  by  the  saving  clauses 
against  the  conveyance  of  the  property^  as  the  Iqpslature 
used  every  precaution  in  firaming  thoae  acts.    The  right 
of  the  tenant  in  tail,  therefore  being  still  in  existence, 
the  reversionary  right  of  the  crown  is  barred  by  these 
Statutes ;  notwithstanding  the  introduction  of  the  saving 
clauses,  for  another  estate  has  by  the  latter  statute  been 
substituted,  subject  to  all  the  rights  of  the  oiiginal  one, 
and  the  trustees  had  a  .right  to  convey  to  the  plaintiff,  who 
has  therefore  an  estate  in  fee. 

Mr.  Serjt.  Blosset,  for  the  defendant,  premised*  that  in 
the  case  of  a  common  person,  if  there  were  a  reversion 
after  an  estate  in  tail,  it  might  be  barred;  but*  as  in 
this  case  the  reversion  remained  in  the  prown,  it  could 
not  be  barred  by  a  common  recovery.  Here^  the  crown 
is  not  affected  by  these  statutes,  and  not  being  named  in 


MiTroRP 

EVLIOTT. 


(fl)  I  Code's  Rep.  47. (b)  2  Fern.  711 — ^(c)  4  Gunllim, 
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1817.  the  enacting  part  of  them,  must  be  considered  as  a  total 

stranger,  whose  rights  are  saved  by  virtue  of  the  royal 


MiTFORO 

V.  prerogative.     Without  the  saving  clauses,  private  acts  of 

LLioTT.       parliament  will  not  bind  the  rights  of  strangers,  unless 
they  be  therein  specifically  named.     Thus,  in  Baringto9^s 
case  (fl),  where  the  question  was  on  the  construction  of 
the  22nd  of  Edw,  4,  c.  7,  Lord  Cohe  reports  this  as  one  of 
the  reasons,  upon  which  the  judges  determined  that  com- 
moners were  not  bound  by  that  statute,  namely  j  *It  ap- 
pears by  the  preamble,  between  whom,  and  for  and  against 
whom  that  act  was  made.'    The  same  reason  was  urged 
in  Alton  Wood*s  case,  where  Wahhe  had  an  estate  tail  in 
the  manor  of  jibbotlesley,  and  by  the  act  of  the  ^8  Henry  Sj 
it  was  granted  by  name^  expressly  to  the  king,  saving 
the  rights  of  all  persons  as  if  the  act  had  not  passed. 
The  Lord  Keeper  held,  that  this  saving  did  not  extend  to 
Walsbe,  for  he  (admitting  the  estate  tail  to  be  good)  wzi 
the  donor,  and  then  the  saving  could  not  extend  to  him; 
i  fortiori,  therefore!  the  saving  clauses,  in  this  case,  must 
take  effect,  as  the  rights  of  the  parties  are  saved,  although 
they  are  not  expressly  named  in  these  acts.     Although  a 
saving  clause,  repugnant  to  the  body  of  an  act  of  parlia- 
ment, be  void,  still  here  it  cannot  assist  the  plaintiff,  for 
in  the  authority  cited  in  support  of  that  doctrine,  the 
right  arose  from  the   estate  tail,  out   of  which  ic  was 
originally  derived,  being  determined  by  an  attainder, 
and  the  proposition  was,  that  where  an  estate  is  at  an 
end,  all  particular  estates,  or  things  derived  from  it,  were 
also  at  an  end;  for  when  an  estate  no  longer  exists, 
nothing  can  be  saved  out  of  it,  for  it  is  impossible  that 
any  thing  can  be  saved  from  that  which  is  not  (*). — ^The 
cases  in  Dyer  (c),  and  Brooke^s  Parliamentary  Cases  (^, 

(fl)  8   Coke*s  Rep.   136. (b)  JFalstngham  ^  Case,  Pltnodtni 

Comm.b^. (c)  S3 1. {d)  77,  cited  I  Coke\  Rep.  47,  a. 
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were  stated  by  counsel^  in  RiddU  v.  Wbiti  (<f),  to  be  in-  I817. 

accurate,  inasmuch  as  neither  of  them  had  been  decided       ^,  ^***^ 
on  the  ground  that  the  savmg  clause  was  repugnant  to  0. 

the  body  of  the  act.  The  case  in  Djer  was  decided  on 
the  principle,  that  the  saving  could  not  be  uiylerstood  of 
future  titles,  and  in  Brooki  it  was  held,  that  saving  clauses 
would  only  save  that  which  was  in  esse  at  the  time  of  the 
saving,  and  would  not  revive  services^  &c.  extinguished 
by  a  forfeiture,  committed  long  before  the  passing  of  the 
act.  As  the  case  of  jflion  Wood  has  not  been  decided, 
the  proposition  laid  down  in  Plowden  shews  the  contrary 
principle ;  and  where  the  right  is  such  ^as  might  have 
been  barred  by  a  common  recovery,  a  general  saving 
clause  cannot  avail.  A  private  statute  operates  as  a  com- 
mon recovery,  and  will  bar  an  estate  tail,  and  all  re- 
mainders expectant  thereon,  and  also  the  reversion,  al- 
though the  rights  of  ihe  remainder  men  were  not  ex- 
cepted in  the  saving.  In  the  case  of  the  Provost  of 
'Eton  v.  The  Bishop  of  Winchester  (i),  the  rectory  of  Over* 
blowes  was  vested  in  the  crown  for  ever  by  a  private  act 
of  WUliam  and  Mary,  with  a  saving  of  the  rights  of  all 
persons,  other  than  the  crown,  the  Duke  and  Duchess 
o(  Somerset  and  their  heirs,  to  the  advowson  or  any  or 
either  of  them,  and  it  appeared  that  the  Duke  of  Somerset 
had  only  an  estate  for  life,  and  a  remainder  over  to  Lord 
Egremont\  it  was  held,  that  upon  the  death  of  the  Duke 
of  Somerset^  the  advowson  vested  in  Lord  Egremonty  be- 
cause he  was  included  within  the  general  saving  of  the 
act.  This  appears  in  the  case  of  f/^estby  v.  Kiernan^  and 
the  distinction  there  adverted  to,  by  Lord  Chancellor 
Jpsley,  between  a  tenant  in  tail  and  a  tenant  for  life,  is 
applicable  to  this  case ;  for  the  crown  here  having  the 
reversion  in  fee,  stands  as  an  individual,  who  might  have 

(o)  4  GwtU.  1394.^ {h)^  ffih, 483. 
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a  reversion  in  fee,  after  an  estate  for  life  had  been  de- 
terminedi  and  which  could  not  be  barred  by  a  common 
recovery.  Though  a  recovery  suffered  by  a  tenant  in 
tail,  bar  an  estate  tail,  yet  it  will  not  affect  any  interest 
which  the  .crown  may  have  in  the  remainder  or  re- 
version ifl).  As,  therefore,  the  crown  cannot  be  barred 
by  fine  or  recovery,  so  the  reversion  cannot  be  barred 
by  a  private  act  of  parliament)  to  which  the  crown  is  not 
a  party.  This  was  a  grant  for  serricesi  and  there  was 
therefore  a  reversionary  interest  in  the  crown,  which 
could  not  be  barred.-^With  respect  to  the  repugnancy, 
is  not  a  mere  inconsbtency»  which  will  make  such  a  dame 
void  (for  every,  saving  clause  is  somewhat  repugnant  to  a 
general  enactmeqt^i  but  an  express  and  apparent  contra- 
diction. In  the  case  of  the  Provost  afEt9n  v.  the  Bishop  of 
WincbesUr,  there  was  not  only  a  repugnancy,  but  an  incon- 
sistency, as  the  statute  there  could  not  operate  as  a  deed  of 
exchange,  because  the  word  efxchange  was  not  mentioned 
in  it.  Here,  the  crown  is  no  party  to  either  of  the  acts, 
aod  its  rights  have  never  been  brought  before  the  legisla- 
ture. A  saving  clause  implies  a  saving  ofsomething  which 
would  otherwise  be  destroyed,  or  it  would  be  totally  nuga- 
tory. So,  in  Riddle  v.  Whitty  there  was  an  express  con- 
tradiction, for  it  was  there  held  that  the  saving  clause, 
at  the  end  of  an  enclosure  act,  reserving  the  rights  of  all 
persons^  not  parties  thereto,  did  not  save  the  rights  of  a 
rector^  who  was  not  a  party  to  the  act,  where  the  enatting 
clause  in  the  statute  expressly  exonerated  the  lands  from 
tithes.  The  case  of  fFood  v.  CeeU  illustrates  the  distinc- 
tion, that  a  general  saving  clause  in  a  private  act  wiB  not 
cont^l  the  provisions  contained  in  the  body,  but  must 
be  so  ei^unded  as  to  be  rendered  consistent  therewith. 
Although,  in  this  <:ase,  it  may  be  contended,  that  there 


ia)  Plowden*s  Comm,  SS9. 
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is  a  great  inconsistency,  still  if  there  was  such  repug-  1817. 

nancy,  or   apparent  contradiction  between  the  saving  """"^ 

clauses  and  the  body  of  the  acts  as  to  make  the  former  t^^ 

nugatory,-  all  that  can  be  said  against  it  is,  that  it  is  a  de« 
fective  title,  occasioned  by  the  framers  of  the  acts,  for  in 
the  43  Geo.  3,  they  have  not  provided  for  the  extinguish- 
ment of  the  right  of  the  crown,  nor  is  any  mention  made 
of  such  right ;  neither  is  there  any  direction  to  settle  the 
new  estate  to  the  crown  in  ultimate  reversion,  to  the 
same  uses  which  were  created  in  the  6  Gio*  1 . — Even 
if  a  common  person  would  be  barred,  yet  the  crown 
cannot  be,  by  reason  of  its  prerogative,  for  if  the  king  be 
not  expressly  named  in  an  act  of  parliament,  he  cannot 
be  restrained  of  a  right  which  he  had  before  (a)y  and  it 
might  be  questioned  if  he  would  be  barred  here  inde- 
pendently of  the  clauses  which  save  his  rights,  and  as  the 
crown  cannot  be  barred  by  the  statutes  of  bankruptcy,  or 
limitations,  there  can  be  no  pretence  for  saying  that  it 
is  barred  by  a  private  act  of  parliament,  where  its  rights 
are  expressly  saved. 

Mr.  Serjt.  FeU^  in  reply,  admitted,  that  although 
strangers  were  not  barred  by  a  private  statute,  still,  here 
the  crown  could  not  be  considered  as  a  mere  stranger, 
for  the  issue  in  tail  and  the  crown  were  the  only  par* 
ties  to  it,  and  such  issue  were  bound  by  the  statutes. 
The  6  Geo.  1 .,  was  passed  on  the  petition  of  Gilbert 
Earl  of  Shrewsbury  and  the  issue  in  tail,  who  repre- 
sented those  in  whom  the  estate  subsequently  vested. 
Alton  Wood's  case  has  been  always  acted  upon,  to  shew 
that  if  a  saving  clause  be  repugnant  to  the  body  of  an 
act,  it  is  void.  He  referred  to  the  opinion  of  the  Lord 
Keeper  (3),  and  observed  that  there  were  many  other 


(a)  Piowderi's  Comm,  240.    Com.  Dig,  tit.  Parliament.  R.  8. 
(6)  i  Coke*B  Kep.  59,  b. 
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cases  in  which  such  chuses  had  been  considered  void.— 
Lord  Chief  Baron  Eyre,  in  Riddle  v.  Whiter  refers  in  his 
judgment  to  Alton  Wood^s  case;  and  in  the  case  of  Wood 
▼•  Cecily  the  Lord  Chancellor  drew  the  distinction  be- 
tween the  remedy  in  law  and  in  equity.  The  Provost  of 
Eton  V.  the  Bishop  of  fFinchester,  does  not  bear  out  the 
proposition  contended  for,  as  there  the  tenancy  was  fbr 
life.  He  insisted  that  the  rights  of  the  crown  must  have 
been  discussed,  because  the  grant  from  Henry  the  Eighth 
must  have  been  adverted  to,  in  making  out  the  title  in 
tail  in  the  Earl  of  Shrenosbury,  and  although  such  interest 
has  not  been  alluded  to  in  the  acts,  still  the  interest  of 
the  crown  must  have  been  considered  prior  to  their  being 
passed.  [Lord  Chief  Justice  GfMi. — Did  the  Attorney- 
General,  in  the  43  Geo,  3,  assent  on  behalf  of  the  crown  ?] 
It  must  be  inferred  that  he  did,  because  the  tenant  in 
tail  must  have  appeared  before  the  houses  of  parliament, 
before  a  consent  for  passing  the  acts  could  be  obtained. 
The  Attomey^eneral  either  did  or  did  not  appear; — ^if  he 
did,  the  objection  would  be  cured.  If  he  did  not  appeafy 
it  must  be  considered  that  the  committee  thought  the 
consent  unnecessary.  But,  at  all  events,  this  is  cured 
by  the  substituted  lands  being  declared  as  settled  to  the 
same  uses  as  were  expressed  in  the  6  Geo.  1.  The  ques^ 
tion  is,  whether  the  right  of  the  crown  is  saved  by  the 
6  Geo.  I  ;  if  so,  such  right  is  kept  alive  as  far  as  that 
statute  extends ;  and  then,  whether  under  the  43  Ceo.  3, 
the  substituted  lands  are  subject  to  the  reversion  in  the 
crown. 

Lord  Chief  Justice  GiBBS. — ^The  only  point  is,  whether 
there  be  a  reversion  in  the  crown.  Neither  of  the  acts 
have  referred  to  the  interest  of  the  crown;  but  a  strong 
presumption  may  be  collected  from  a  few  passages,  that 
it  had  a  reversionary  interest 
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The  following  certificate  vras  afterwards  sent  to  the 
Master  of  the  Rolls. 

We  have  heard  this  case  argued; — ^we  have  considered 

it,  and  are  of  opinion  that  the  said  George  Mitford  b  not 

seized  in  absolute  fee  simple  of  the  said  premises^  called 

Heath* s  land,  mentioned  in  the  said  indenture  of  release^ 

of  the  26th  of  July,  1814  (a). 

V.  GiB^^. 

J.  A.  Park. 

J.  BURROUGH. 
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(a)   All  the  decisions  applicable  lo  this  case  are  collected  in 
Cruf«e*«  Digest,  vol.  4, — 518  to  544. 


Kby,  and  others^  assignees  of  Robinson  and  another  v. 
Flint. 


Friday, 
Nov.  7ih. 


This  was  an  action  of  trover,  brought  by  the  plamtiffs.  ^f*P«"on,  pr^- 

r^  ,    '        ,   «  ,.  'vioustohis 

as  assignees  of  George  and  Samuel  Kobtnson,  to  recover  bankruptcy,  de- 

from  the  defendant  a  biU  of  exchange  for  ^^650,  dated  S^^e with  a 
the  15th  of  May^  1816,  drawn  by  Geraldes  tf  Co.  upon,  defendant  for  the 
and  accepted  by  Samuel  Jachon,  payable  six  months  after  Si"o\^t£n°^ 
date.     The  declaration  contained  two  coimts,  the  one  fod  an  advance 
on  the  possession  of  the  bill  by  the  bankrupts  before,  made^— !sf/cf» 
and  the  other  by  the  plaintiffs  as  assignees  after  the  bank-  ^*^  ^^*  •'•V 
ruptcy, — the  defendant  pleaded  not  guilty.    The  cause  bankrupt  were 
was  tried  before  Mr.  Justice  DaUas^  at  Guildhall,  at  the  ^SJ^j^f  ^^ni" 

in  an  action  of 
trof  er«  on  having  tendered  the  money  advanced,  although  a  balance  remained  due  from 
the  bankrupt  to  the  defendant,  on  a  ^neial  account ;  and  that  this,  therefore,  was  not 
a  case  of  mutual  trust  or  credit,  v^thia  the  statute  5  Geo.  2,  c.  30,  i.  S8. 

0G2 
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18 17.  sittings  after  the  last  term,  when  the  plaintiffs,  having 


Key 


proved  the  petitioning  creditor's  debt*  and  the  act  of 
'V.  '  bankruptcy,  George  Robinson  (having  obtained  his  certi- 

^^^*''^'  ficate),  admitted  that  Samuel  RMnson  and  himself  were 
indebted  to  the  defendant,  prior  to  their  bankruptcy,  in  a 
considerable  sum  of  money ;  but  that  the  bill  in  question 
was  not  given  by  them  to  the  defendant  in  satisfaction 
of  their  debt,  but  was  merely  deposited  with  him  for  the 
purpose  of  bis  raising  money  on  it.  That  the  defendant, 
at  the  time  the  bill  was  deposited,  refused  to  discount  it, 
but  advanced  the  sum  of  c£39  in  bank  notes,  and  a 
check ;  and  on  a  subsequent  day  accepted  a  bill  of  tbe 
bankrupts  for  c£ll6^  which  he  afterwards  paid.  Tbe 
plaintiffs,  previously  to  the  commencement  of  this  actioii, 
demanded  the  bill  ft*om  the  defendant,  and  tendered 
him  £i55,  being  the  amount  he  had  advanced  upon  it. 
On  this  evidence,  the  learned  judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs;  but  reserved  the  point, 
whether  the  assignees  had  a  right  to  recover  the  bill 
from  the  defendant^  without  paying  him  the  general 
balance  due  ft>om  the  bankrupts,  or  whether  this  was  a 
case  of  mutual  credit,  and  capable  of  being  set  off  by 
virtue  of  the  statute  of  5  Geo,  2,  c.  30,  sect.  28  («),  on 
the  ground  that  the  bill  having  been  deposited  with  the 
defendant  before  the  bankruptcy,  on  account  of  advances 
made  by  him,  could  be  retained  for  the  monies  due  to 
him  from  the  bankrupts  on  the  general  account. 

Mr.  Serjt.  Bert  now  moved  that  this  verdict  should  be 
set  aside,  and  a  non-suit  entered,  or  a  new  trial  granted. 


(a)  Which  enacts^  *  That  where  it  shall  appear  to  the  commis- 

*  sioners,  ihatiihere  has  been  mutual  credit,  or  mutual  debts  be* 

•  iwecn  the  bankrupt  and  any  other  person,  before  the  bankruptcy, 
'  the  commissioners  or  assignees  shall  state  the  account  between 
<  them,  and  one  debt  may  be  set  against  another,  and  the  ba« 
'  lance  only  of  such  account  shall  be  paid  on  eidier  side.* 
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He  submitted,  that  although  the  bill  was  deposited  with  1B17. 

the  defendant,  for  the  specific  purpose,  as  stated  by  one  ^^^ 

of  the  bankrupts,  still  that  the  plaintifis  were  not  entitled  v. 

to  recover  it  back,  until  the  whole  amount  of  his  demands 

against  the  bankrupts  had  been  satisfied.     At  all  events, 

if  the  defendant  had  not  a  lien  on  the  bill  for  the  general 

balance,  yet,  this  was  a  case  of  mutual  credit,  and  came 

strictly  within  the  meaning  of  the  statute  of  5  Gio.  2,  c.  30. 

He  cited  the  cases  of  Ex  parte  Daze  {a),  and  Atkinson  v. 

Elliott  (b),  and  observed,  that  no  subsequent  decisions 

had  narrowed  the  doctrine  laid  down  in  the  latter  case, 

by  Mr.  Justice  Grose  and  Mr.  Justice  Lawrence.    That 

the  case  of  Staniforth  v.  Felhwes  (r),  was  not  decided  on 

this  point,  as  it  there  appeared,  in  the  course  of  the 

argument,  that  one  of  the  partners  had  not  been  made 

a  bankrupti  and  the  court  gave  their  judgment  on  that 

ground  only.     He  also  relied  on  the  case  of  Smith  v. 

Hodson  (d)f  as  being  expressly  in  point.— [Mr.  Justice 

Dal/as, — These  latter  cases  are  collected  in  that  of  Oiive 

V.  Smith  (e).]    Although  assumpsit  has  been  the  form  of 

action  in  the  cases  cited,  still  it  is  not  material,  because 

where  there  has  been  a  bankruptcy,  the  parties  have  a 

better  opportunity  of  setting  off  mutual  debts  in  trover, 

than  in  assumpsit.     In  Ex  parte  Deesee,  where  a  packer 

had  received  goods  from  a  man,  who  afterwards  became 

bankrupt,  for  the  purpose  of  packing  them,  it  was  in* 

sisted  that  when  he  had  been  paid  for  such  packing,  he 

was  bound  to  return  the  goods;  but  the  court  held,  that 

he  was  entitled  to  retain  them,  until  not  only  the  price 

of  packing,  but  also  all  other  debts  due  to  him  from  the 

bankrupt  were  satisfied.     So,  in  this  case,  the  bill  was 

deposited  by  the  bankrupts  for  the  purpose  of  the  d&- 


(fl)  1  Alk.  228. (I)  7  T.  R.  378. (c)  1  Marsk.  184.- 

i4)  4  T.  R.  2M. (e)  6  Tmrnt.  66, . 
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1817.         fendant's  raising  money  thereon.      He  was  therefore 
^|r^^  bound  to  return  the  bill,  if  he  had  made  no  advances  on 

V.  it ;  but  having  so  done,  he  was  entitled  to  retain  it^  until 

Flint.  ^^^  bankrupts  had  satisfied  the  amount  of  the  debts 
which  were  due  to  him.  If  this  were  not  the  case»  it 
would  counteract  the  beneficial  efifects  of  the  statute  of 
5  Geo.  2j  for  the  commissioners  are  not  to  look  to  one 
single  transaction,  but  to  consider  the  whole  of  the 
accounts  between  the  parties,  and  find  what  debts  may 
be  due  on  either  side.  The  statute,  in  terms,  does  not 
require  a  bill  of  exchange  deposited  by  a  bankrupt  for 
advances  to  be  made  on  it,  to  be  given  up  until  the 
whole  of  the  debts  be  satisfied.  As,  therefore,  no 
decisions  have  infringed  on  the  cases  of  Ex  parte  Daze, 
and  Atkinson  v.  Elliott^  he  insisted  that  this  case  came 
within  the  statute,  and  that  the  plaintiffs  ,could  not  be 
entitled  to  the  bill,  until  the  general  balance  due  firom 
the  bankrupts  to  the  defendant  had  been  discharged. 

Mr.  Justice  Dallas. — ^This  cannot  be  considered  a 
case  of  mutual  credit,  for  by  mutual  credit  a  reciprocity 
of  trust  must  be  inferred  \ — neither  can  this  be  a  trust 
to  constitui?  a  mutual  credit;  for,  on  the  contrary,  it 
appears  to  be  a  gross  breach  of  trust.  Although  the 
bankrupts  might  be  considerably  indebted  to  the  de- 
fendant, on  a  balance  of  accounts  between  them,  still  the 
bill  of  exchange,  which  forms  the  subject  of  the  present 
action,  was  deposited  with  him  for  a  specific  purpose,  and 
not  intended  to  have  reference  to  the  general  account. 
It  is  necessary  to  report  the  evidence  of  the  bankrupt, 
who  was  examined  at  the  trial,  in  order  to  shew  the 
real  circumstances  under  which  the  bill  was  left  in  the 
hands  of  the  defendant*  He  stated  that  he  received  the 
bill  from  a  person  by  the  name  of  Carhs^  for  which  he 
gave  two  notes,  drawn  by  himself  and  his  partner; — 
that  having  obtained  this  bill,  he  applied  to  the  de- 
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fendant,  either  to  discount,  or  ad\rance  money  on  it ;— • 
that  he  called  repeatedly  on  the  defendant,  who  although 
he  acknowledged  the  bill  to  be  good|  advanced  only 
j£lS5;  but  promised  to  make  further  advances  on  it^ 
which  he  had  not  performed  ;—^hat  the  bill  was  not 
left  on  the  general  account,  but  for  the  express  purpose 
of  having  money  advanced ; — that  on  an  application  for 
the  bill,  ^rMT  to  the  bankruptcy,  the  defendant  said  he 
had  parted  with  it»  on  having  raised  3  or  <£400  upon 
it; — that  the  bankrupts  had  given  him  no  authority  to 
pledge  th.e  bill,  but  that  he  held  it  only  as  a  security  for 
the  sums  which  he  had  advanced.  On  these  £icts,  I 
directed  the  jury  to  find  a^  verdict  for  the  plaintiffs,  and 
I  now  think  that  the  doctrine  contended  for,  by  my 
brother  Best,  would  tend  to  destroy  the  beneficial  effects 
of  the  statute. 

Mr.  Justice  Park.— I  can  see  no  reason  to  disturb  the 
verdict  of  the  jury. 

Mr.  Justice  Burrough. — I  am  entirely  of  the  same 
opinion. — ^The  assignees  having  tendered  the  amount  of 
the  sums  advanced  by  the  defendant,  were  entitled  to  re- 
cover the  possession  of  the  bill. 

Rule  refused. 


ISI7. 


Kbt 
Flimt. 


HiNDLE  V.  Birch,  and  another. 


Satarday, 
Not.  8th. 


This  was  an  action  against  the  sheriff  of  Middlaex,  for  An  affidavit, 

°  tending  to  jm- 

taking  insufficient  sureties  on  a  replevin  bond. — At  the  pearh  a  ferdict, 

trial  before  Mr.  Justice  Park,  at  the  sittings  at  Westminster,  ^|;  JjjJ  '^l^'^i 

after  the  last  term,  in  order  to  shew  the  insufficiency  of  the  jurors,  can- 
-  ,  .        «.../«•    1 .        ...  not  be  received 

one  of  the  suretiesi  the  plaintiff^adduced  evidence  to  prove  after  trial 
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1817*  that  he  had  been  frequently  arrested ;  but  it  was  admitted 

'■^'*'  that  he  had  always  paid  the  debt  and  costs,  without  being 

V.  imprisoned.   On  the  part  of  the  defendant  it  was  shewD, 

Birch.         ^j^^^  ^  respectable  builder  had  lately  furnished  such  surety 

with  «£600,  to  relieve  his  difficulties,  and  supplied  him 

with  goods  to  the  amount  of  £2000. — ^The  learned  judge 

left  it  to  the  jury  to  determine  whether  the  surety  was 

sufficient,  at  the  time  the  bond  was  entered  into,  and 

stated  oii^  the  authority  of  Hindle  v.  Blades  {a),  that  if  he 

was  apparently  responsible,  it  was  sufficient.     The  jury, 

however,  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Vaughan  now  moved  to  set  it  aside,  and 
have  a  new  trial,  on  two  grounds  \  firsts  that  the  verdict 
was  against  evidence ; — and  secondly ^  on  an  affidavit  of  a 
sheriff's  officer  by  the  name  of  Radford^  which  stated, 
that  one  of  the  jurors  after  trial  had  said  to  him,  *  There 
'  was  one  of  your  brother  officers  got  served  out  the 
'  other  day,  in  a  replevin  cause  of  Hindle\ — I  was  on  the 
*jury; — he  played  me  a  dirty  trick  once,  and^I  was 
*  determined  to  give  him  a  lift  when  it  laid  in  my  power.* 
He  cited  the  case  of  Vasie  v.  Delaval  (3),  to  shew  that 
the  affidavit  of  a  juror  could  not  be  received ;  but  that 
the  information  must  come  from  some  other  source.  The 
weight  of  evidence  being  in  favour  of  the  defendant,  and 
the  verdict  being  impeached  by  this  conversation  of  one 
of  the  jurors,  he  insisted  that  this  was  a  fit  ground  for  a 
second  inquiry. 

Mr.  Justice  Dallas.— On  the/rrf  point  it  cannot  be 
contended,  for  a  moment,  that  there  is  any  ground  for 
this  application ;  it  was  a  mere  question  of  fact  for  the 
jury  to  determine,  which  has  been  set  at  rest  by  their 
verdict.  Secondlyy  it  has  been  insisted  that  the  verdict 
was  given  against  evidence,  through  the  misconduct  of 

(a)  I  Marsh.  27. (jb)  XT.R.U. 
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one  of  the  jurors;  and  an  explanatory  affidavit  has  been  1817- 

read,  which  cannot  be  received; — ^neither  is  there  any       Hiudlj 
instance,  where  an  affidavit  of  this  nature  has  been  re-  v. 

JBlECU 

ceived,  after  trial*  It  is  not  sworn  that  the  other  eleven 
jurors  did  not  acquiesce  in  the  verdict,  and  the  admini- 
stration of  justice  would  be  impeded)  if  an  affidavit  of 
this  nature  were  permitted  to  be  received. 

Mr.  Justice  Park. — I  do  not  think  the  whole  weight 
of  evidence  was  for  the  defendant  $  but  that  the  jury 
were  warranted  in  the  verdict  they  have  given ; — and  I 
perfectly  agree  with  my  brother  Dallas ^  that  this  affidavit 
should  not  be  received. 

Mr.  Justice  Burro  uGH. — If  persons  were  allowed  to 
introduce  affidavits  of  this  description,  it  would  be  ex- 
tremely mischievous,  and  tend  to  impeach  all  verdicts. 
At  all  events,  such  an  affidavit  as  the  present  cannot  be 
received,  after  trial. 

Rule  refused. 


ThacKrby  and  others  v.  Turner.  No^iY' 

The  defendant  was  arrested,  at  the  suit  of  the  plaintiffs»  The  plaintiffs 
in  Trinity  term,  1816,  for  the  sum  of  i^82,  upon  which  ^^  ,^^  againtt 

special  bail  was  put  in.— On  the  19th  of  November ,  18 16,  *  principal, 

\.  .         J         ...  A    ^"®  having  pat 

a  commission  of  bankrupt  was  isSopd  against  him. — A  in  bail,  beoune 

certificate,  dated  the  4th  of  February,  1817,  was' left  for  ^J^*'in'J5\if^ 

allowance  on  the  8th,  on  which  day  notice  was  given  certificate ;  they 

afterwards  agreed 
to  acc<^pt  a  com- 
position, provided  all  his  creditors  would  accept  the  same,  of  which  the  bail  had  no 
notice. — Held,  that  the  ca  ta,  against  the  principal  must  be  set  aside,  and  that  at 
the  bail  had  not  applied  to  enter  an  exoneretur  on  the  bail-piece  until  after  execution 
had  been  levied  on  them,  they  could  only  be  relieved  on  payment  of  coits. 
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I8I7.  in  the  Gazitte^  and  the  certificate  allowed  on  the  2ist  of 

^^"^         j/fril^  following  :— On  the  10th  of  Jpril,  an  agreement 
v.  was  entered  into,  by  the  principal  part  of  the  defendant's 

TuftNBR.  creditors,  to  accept  the  sum  of  ten  shillings  in  the  poand, 
on  their  respective  debts,  if  paid  on  or  before  the  10th 
day  of  Julyf  then  next^  provided  that  all  the  creditprs 
would  accept  the  same ;  and  receive  at  the  same  time  the 
defendant's  note,  at  two  years,  for  the  remaining  ten 
shillings.  This  agreement  was  not  signed  by  the  plain- 
dffi,  until  the  14th  of  Jum.  On  the  21st  an  execution 
>vas  levied  on  the  bail,  for  £\2i$:  9x.,  the  amount  of  the 
damages  and  costs  in  this  action,  which  mm  was  paid  by 
Mr.  Rogirs,  their  attorney.  A  writ  of  capims  ad  saHs^ 
facundum  was  issued  against  the  defendant,  tested  the 
13th  of  Februarj^  1817,  which  was  issued  on  the  23d  of 
Aprils  and  delivered  to  the  sheriff  on  the  25th. — The 
first  scire  facias  against  the  bail  was  tested  on  the  7th  of 
May^  issued  on  the  8th,  and  lodged  with  the  sheriff  on 
the  9th; — the  second  w^ts  tested  and  issued  on  the  19th 
of  May^  and  lodged  with  the  sheriff  on  the  20th. — ^Thc 
rule  on  the  last  writ  of  scire  facias  was  given  on  the  6th 
of  June^  and  judgment  signed  against  the  bail  on  the 
]3th,  and  execution  levied  on  the  19th. 

Mr.  Serjt.  Lens  now  moved  for  a  rule  to  shew  cause 
why  the  ca.  sa.  issued  in  this  cause,  and  all  subsequent 
proceedings  thereon  should  not  be  set  aside ;  and  why 
all  proceedings  taken  against  the  defendant's  bail  should 
not  also  be  set  aside,  and  the  sum  of  c£l23  :  9j.,  paid  by 
RogerSf  on  behalf  of,  and  to  discharge  the  execution 
against  the  bail,  be  returned.  He  contended,  that  under 
the  circumstances,  the  proceedings  against  the  bail  were 
void,  on  account  of  the  defendant's  having  become  bank- 
rupt, and  duly  obtained  his  certificate,  and  that  the 
agreement,  which  had  been  signed  by  the  plamtiflis,  was 
a  discharge  to  himself  as  well  as  to  his  bail.    He  there- 
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fore  relied  on  two  grounds,  firtt^  that  the  certificate  was 
clearly  available  before  any  proceedings  were  had  to  fix 
the  bail  \  and,  sec^ndly^  that  the  plaintifis  having  given 
further  time  to  the  principal  by  signing  the  agreement 
for  the  composition,  they  could  not  proceed  either  against 
the  defendant  or  his  bail,  until  the  terms  of  that  agree- 
ment had  been  forfeited. 

Mr.  Serjt.  Hullock  shewed  cause,  in  the  first  instancet 
and  observed,  with  respect  to  the  time  given  by  the 
agreement  to  the  defendant,  that  it  was  necessary  to  have 
shewn  that  the  bail  were  not  then  fixed,  or  their  situation 
altered  by  such  a  proceeding.  If  a  principal  give  a  war- 
rant of  attorney,  payable  by  instalments,  the  bail  would 
be  entitled  to  an  exomretuTy  because  they  are  thereby 
prevented  from  surrendering  the  principal,  who  would 
be  also  discharged  until  default  in  payment  of  either  of 
the  instalments.  There  is  no  case  where  bail  have  been 
held  entitled  to  an  txoneretur^  where  they  were  fixed  at 
the  time  an  agreement  was  entered  into  between  a 
plaintiff  and  their  principal.  In  Thomas  v.  Toung  {a)^ 
where  the  plaintiflf  had  taken  a  cognovit  from  the  de- 
fendant, with  an  agreement  to  receive  the  debt  by  in- 
stalments, the  bail  were  held  entitled  to  an  exomretur^ 
because  no  notice  was  given  to  them  ;  neither  were  they 
parties  to  the  instrument,  nor  could  they  have  rendered 
their  principal  after  the  indulgence  which  had  been  granted 
to  him.  So,  in  Bowsfield  v.  Tower  (i),  the  bail  were  held 
entitled  to  their  discharge  as  they  were  not  parties  to  the 
arrangement.  In  neither  of  these  cases  were  the  bail 
fixed,  but  here  the  plaintiffs  did  not  sign  the  agreement 
until  the  14th  of  Jum^  and  the  bail  had  been  previously 
fixed,  and  they  therefore  remained  in  the  same  situation 
as  they  were  before  such  agreement  had  been  entered  into. 


1817. 


Thackkbt 

9. 
TURN£K. 


(a)  15  E.  R.  617.-— (fr)  4  TmtnU  456. 
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Thackret 
Turner. 


It  does  not  appear  that  the  defendant  ever  complied  witfi 
the  terms  of  the  agreement.  He  relied  on  the  case  of 
BrUhveod  v.  Annis  {a)y  where  it  was  held  that  a  plamdff 
having  sued  out  a  ca.  sa.  against  a  principal^  offered  to 
accept  a  composition^  if  his  other  creditors  would  accede 
to  iti  and  give  him  time  to  make  terms  with  such  creditors, 
did  not  discharge  the  bail  on  the  failure  of  such  composi- 
tion. 

But  the  court,  on  the  authority  of  Mannin  ▼.  Par^ 
fridge  {i\  and  WUlison  v.  WTntaker  {c\  considered  that  as 
the  bail  might,  under  the  circumstances,  have  entered  an 
exoneritur^  they  were  entitled  to  relief;  but  as  the  applia- 
tion  was  so  late,  made  the 

Rule  absolute,  on  pay- 
ment of  costs  (d). 


59. 


(a)  5  TaurU.  6l4.     5.  C  I  Marsh,  250 (&)  14  E,  R.bg^ 

-(c)  S  JIf ariA.  383. ((/)  See  also,  Crofls  v.  Johnson,  1  Monk* 


Nov.  12.^'  Sellbrs  v.  Bickford. 

bon?whkh*"       The  plaintiff' declared  in  debt,  upon  a  bond,  executed  bf 
contained  a  con-   the  defendant,  whereby  he  bound  himself  to  the  plaintiff, 

dlfcnVnKuW  ^»  ^^«  s"°^  of  £300,  which  was  subject  to  the  following 
not  open  a  shop 
within  a  certain 
distance  of  pre- 
mises demised  in 
m  lease,  and  the 
defendant  plead 
that  he  opened  a 
shop  by  tne  li- 
cence of  the 


condition :  That  whereas  the  defendant  had  by  an  inden- 
ture, made  between  him  and  the  plaintiff',  assigned  to  the 
latter  a  lease  granted  by  one  Gastellj  to  the  defendant,  of 
a  messuage,  situate  in  Tottenham-Court' Road^  then  in  the 
possession  of  the  defendant,  and  also  all  the  defendant's 


{MxkixS.'^Heldt  that  such  plea  was  bad,  on  general  demurrer,  on  the  ground  thai  a 
icence,  after  breach,  was  not  good,  unless  by  deed. 
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interest  in,  and  good  will  of  the  business,,  of  a  general  J8I7- 

shop-keeper,  there  carried  on  by  him,  and  had  also  agreed        g  "JJers 
not  to  open  or  keep  a  shop  in  the  chandlery  line,  or  v. 

dealer  in  coals  wholesale  or  retail,  in  Tottinbam'Couri'     Bickfokd. 
Roady  or  within  the  distance  of  three-quarters  of  a  mile 
therefrom  j — the  condition  of  the  bond  was,  that  if  the 
defendant  should  not  open  or  keep  such  shop  as  afore- 
said, then  the  bond  was  to  be  void. — ^The  plaintiff  then 
averred,  that  the  defendant  opened  and  kept  a  shop  on  his 
own  account,  as  a  dealer  in  coals,  by  retail,  in  Tdtenham^ 
Court'Raadf  within  the  distance  of  three-quarters  of  a 
mile  (to  wit)  within  the  distance  of  six  hundred  yards 
from  the  said  shop  therein  situate,  and  then  alleged  a 
breach  for  non-payment  of  the  penalty.     The  defendant 
pleaded,^ri/,  that  he  did  not  open  and  keep  a  shop  on 
his  own  account,  as  a  dealer  in  coals  by  retail,  in  Tottenham' 
Court'Roadf  within  the  distance  of  three-quarters  of  a 
mile  from  the  said  shop;  and,  secondly,  that  he,  by  the 
leave  and  licence  of  the  plaintiff  to  him  for  that  purpose 
first  granted,  did  open  and  keep  a  shop  on  his  own  ac- 
count, as  a  dealer  in  coals,  by  retail^  in  Tottenbam-Court- 
Road,  within  the  distance  of  three-quarters  of  a  mile, 
from  the  said  shop  therein  situate.     The  plaintiff  added 
a  similiter  to  the  first  plea,  and  demurred  generally  to 
the  last. — The  defendant  joined  in  demurrer. 

Mr.  Serjt.  Blosset,  in  support  of  ihe  demurrer,  ob- 
served, that  the  only  question  was,  whether  a  covenant, 
by  deed,  could  be  altered  or  discharged,  without  deed. 
In  Comyn/s  Digest  (a),  it  is  laid  down,  that  if  a  man 
make  a  promise,  he  to  whom  it  was  made,  before  a 
breach  may  discharge  it  by  parol,  but  that  after  breach, 
a  discharge  by  him  to  whom  the  promise  was  made 
is  not  good,  without  deed.     In  Retards  v.  Stoker  {i)  it 

(a)  Action  on  the  case  upon  astumpiU,  tit.  G.-— (()  Palmer, 

no. 
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was  held,  that  an  accord,  vrith  satisfaction,  could  not  be 
pleaded  before  breach,  without  deed,  because  it  enures 
as  a  release  of  the  covenant.  After  breach,  accord  and 
satisfaction  might  be  pleaded  without  deed,  because  that 
is  not  in  discharge  of  the  covenant,  but  of  the  breadi 
only,  which  agrees  with  the  doctrine  laid  down  in  Ptfi^t 
case  (j),  and  BlaU%  case  (i). — ^This  licence  is,  in  efiect, 
a  discharge  of  the  covenant  after  breach,  otherwise 
than  by  deed.  The  case  of  Littltr  v.  Holland  (r),  is 
precisely  in  point;  and  Lord  Kenjon,  in  his  judgmenty 
mentioned  an  action  brought  by  Garrick  v.  Banj^ 
where  it  appeared  011  the  trial,  that  the  plaintiff,  as 
manager  of  a  theatre,  had  given  the  defendant  a  parol 
licence  to  be  absent,  but  as  the  articles  on  which  the 
action  was  founded  required  such  a  licence  to  be  in 
writing,  the  court  held,  that  it  could  not  be  dispensed 
with,  and  that  the  parol  agreement  was  no  answer  to  the 
plaintiff's  action. — ^If  there  be  a  covenant  not  to  assign, 
a  parol  licence  cannot  be  pleaded  to  an  action  brought 
on  that  covenant;  and,  therefore,  no  licence,  imless  in 
writing,  can  be  good  {d).  In  Braddick  v.  Thompson  (e),  it 
was  held,  that  a  parol  agreement  to  waive  and  abandon 
an  award  could  not  be  pleaded  in  an  action  on  an  arbi- 
tration bond,  for  the  court  were  quite  satisfied,  that  the 
defendant  could  not  plead  a  collateral  agreement,  by 
parol,  to  invalidate  a  claim  arising  upon  deed,  but  that 
his  only  remedy  was  by  a  cross  action.  In  Poriesau  v. 
Brpgravi  (/),  which  was  an  action  for  breach  of  cove- 
nant on  a  deed,  and  the  defendant  pleaded  a  parol 
agreement  afterwards,  in  discharge  of  the  former  cove- 
nant ;  the  court  held,  that  such  a  plea  was  not  good. 


(a)  9  (>*et  Rep.  77 {h)  6  Code's  Rep.  44.-^ — (c)3  T.  R.sg^ 

W  Roe,  d.  Gregson  v.  Harrison,  3  T.  R.  4S^.....^(e)  uE^R. 

344.— (/)%/e,  8.  ^ 
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He  referred  to  the  cases  of  Blemerbasset  v.  Pierion  {a)  1817- 

and  Hajford  v.  Andrews  (b)^  to  shew,  that  where  there  was        Sellbrs 
an  agreement  pleaded  to  delay  payment  of  money  due  on  v. 

a  bond,  such  plea  was  bad; — there  is  no  precedent  of  any 
plea  similar  to  the  present.  This  is  an  accord  before 
breach,  by  parol,  and  without  satisfaction;  and  as  this 
case  must  be  governed  by  that  of  UttUr  v.  Holland,  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Serjt.  Onslow,  contra,  admitted  that  the  condition 
was  good,  although  the  bond,  in  itself,  was  odious;— 
that  all  the  cases  which  liad  been  cited  in  support  of  the 
demurrer  were  distinguishable  from  the  present,  and 
that  in  Blemerbasset  v.  Pierson,  the  agreement  appeared  to 
be  in  writing,  under  hand.  In  this  case  it  did  not  appear 
that  the  licence  was  not  under  seal;  and  the  plaintiff, 
therefore^  should  either  have  replied,  or  specially  de- 
murred to  the  last  plea.  As  to  the  instance  of  its  being 
a  licence  to  assign,  without  writing,  it  was  so  reserved 
by  the  parties. 

The  learned  serjeant  was  proceeding  in  his  argu- 
ment, when  he  was  stopped  by  the  court,  who  referred 
to  the  case  of  Tiomson  v.  Brown  (c),  as  being  precisely 
in  point,  and  by  which  the  present  must  be  governed* 
They  observed,  that  the  plea  need  not  be  specially  de- 
murred to,  because  it  was  bad  in  substance,  that  if  the 
covenant  had  been  not  to  open  a  shop  without  licence, 
then  such  licence  might  have  been  pleaded,  but  that  such 
plea  was  radically  bad,  and,  that,  consequently,  there 
must  be 

Judgment  for  the  plaintiff. 

(a)  3  Lev,  234. (6)  Cro.  Elit.  697.— (c)  Ante,  358. 
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WcdnciJay,  Harvey  v.  GoodfoRD. 

Nov.  12th. 

If  a  declamioa  ]Vf  r.  Scrjt.  PW/,  on  the  first  day  of  this  term,  obtained  a 
be  delivered  on  ,..,,.,  •         »  •      !_•  i  .. 

the  essoign  day     rule  mst,  that  the  judgment  signed  m  this  cause,  and  the 

of  Hilary  term    subsequent  proceedings  thereon,  should  be  set  aside  for 

and  an  iiniJar-  i  i-  o 

lance  to  Easter     irregularity,  with  costs ;  and  that,  in  the  mean  tmie,  all 

SfSruTwh^n  fo"her  proceedings  should  be  stayed, 
a  rale  to  plead  Mr.  Serjt.  Onslow  now  shewed  cause,  when  it  appeared 

nodetnand  o*f  ^*^  *  "^^  ^^  Aipias  issued  against  the  defendant,  re- 
plea  made.--  tumable  in  the  last  Micboilmas  term,  and  that  an  aimar- 
fff/rf,  Ihatthe  ,     ^  t^  i  r      i_.  r    i_  ^ 

plaintiff  having     ance  had  been  entered  for  him,  as  of  that  term: — ^Tliat 

Tn^ii/'^^^rm  ^^  *^®  ^^^  of  JamtorylBSt,  being  the  essoign  day  of  HtUrj 
for  want  of  a  plea  term,  a  declaration  was  delivered,  indorsed  to  plead  within 

Md  thecoL^^^^^  ^^^  fi"^  ^o"^  ^*ys  ^  ^^^^  ^^™'  ^^^^  *^  ^"^  objected 
aside  the  pro-       to,  and  returned  to  the  plaintiff's  attorney,  as  being  too 

late  for  a  plea  of  that  term. — On  the  21st  of  JoHuarj 
the  declaration  was  again  delivered,  when  anf  imparlance 
was  obtained  until  Easier  term,  when  a  rule  to  plead  was 
given,  but  no  demand  of  plea  made,  whereupon,  on  the 
first  day  of  last  Trinity  term^  a  second  rule  to  plead  was 
given ; — on  the  9th  of  June  -a  demand  of  plea  made; 
and,  on  the  following  day,  judgment  was  signed.  He 
insisted,  that  the  plaintiff  was,  under  the  circumstances, 
entitled  to  judgment;  but  the  officer  of  the  court  cer- 
tified, that  the  declaration  being  delivered  on  the  essoign 
day  of  Hilary  term,  it  was  too  late  for  a  plea  of  that  term; 
and  tliat,  therefore,  the  defendant  had  an  imparlance  to 
Easter^  and  as  he  did  not  demand  a  plea  in  that  term,  bat 
signed  judgment  as  of  Trinity^  it  was  irregular;  the  rule, 
therefore,  was  made 

Absolute. 
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CooKBt-.TANSWELL.  ^l^jf^^^ 

Mr«  Serjt.  Faugian,  on  the  first  day  of  this  term,  on  the  If  «ne  pan  only 
authority  of  Blaiey  v.  Porter  (a),  had  obtained  a  rule  nisiy  apprfmice"hip*bc 

that  the  plaintiff  might  be  permitted,  at  his  own  expence,  *?^5"!H^  ^y  *"« 
jji_  r.j  r  »,.      plain  ufl  and  de- 

to  read  and  take  a  copy  of  an  indenture  of  apprenticeship  fcndam,  and 

made  between  him  and  the  defendant,  which  was  then  f^®'"  '"  ^ '"  , 

.  -    ,       ,  ^  ^n«  possession  of 

sworn  to  be  m  the  possession  of  the  latter,  one  part  of  the  latter." //^/(f, 

which  only  had  been  executed  by  both  parties.  '  ^  I'hrplainUff'" 

Mr.  Serjt,  Lens  on  a  subsequent  day  shewed  cause^  on  to  produce  it, 
an  affidavit  of  the  defendant,  which  stated  that  he  had  no  ofVhcllefendiini 
such  indenture  in  his  possession,  nor  did  he  know  where  *<Ating  that  he 
•  n«  ii«t/r>i*        t*/**.  ^•'l  "O  such  in- 

it  was: — But  the  court  held  the  affidavit  to  be  insufficient,  denture  in  his 

and  the  case  stood  over  for  a  supplemental  one  to  be  filed,  po58««»ion,  and 

'^'^  that  he  had  not 

in  which  they  directed  him  not  only  to  swear,  that  he  did  devested  himself 

not  know  where  the  indenture  was,  but  that  he  had  not  ^t^y^jYt  ^and 
destroyed,  or  ever  had  such  an  instrument,  and  that  if  he  that  he  did  not 
had,  he  had  not  devested  himself  thereof  by  delivering  it  p^j^sionTt  Jul 
over  to  any  other  person.— The  defendant,  in  his  sup-  ®f  what  had  be- 
plemental  affidavit,  denied  having  devested  himself  of  insufficient,  for 
the  indenture,  or  having  destroyed  it,  and  stated  that  he  {J*^*  ***  tS"'h 
did  not  know  in  whose  possession  it  was,  or  what  had  it  never  existed, 
become  of  it:— But  the  court  said,  that  the  defendant  po«id*h,"or" 
should  have  positively  stated,  that  the  indenture  never  ihat  he  had  not 
,,,  i_,»-i-  •  11       ^«n  enabled  to 

existed,  that  he  never  had  it  in  his  possession,  or  that  he  find  it. 

had  searched  for  it,  and  had  not  been  enabled  to  find  it; 
they  also  observed,  that  if  an  attachnient  were  to  issue 
against  him  for  contempt,  for  refusing  its  production  (^), 
he  would  be  obliged  to  answer  on  interrogatories,  and 


(a)  1  Taunt.  386. (I)  See  Bateman  v.  Phillips,  4  Taunt, 

1*7. 
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as  the   supplemental  affidavit  was  not  sufficiently  ei> 
planatory,  the  rule  must  be  made 

Absolute  (^. 


(a)  See  the  caaet  of  King  v.  King,  4  TaunL  666,  and  SiU9iv 
Brown,  L  Marsh.  6 10. 


Mondar, 
Not.  I7U». 


HOLMBS  V.  Bl«OGG. 


I  fan  infant  rater  This  was  an  action  of  assumpsit^  for  money  had  andre- 

into  partnership  .  , 

with  an  adolt^      ceived.    The  declaration  contained  the  common  money 

^prem^^om   counts,  and  the  defendant  pleaded  the  general  issue.— On 

apother  penon     the  trial  of  the  cause  before  Mr.  Justice  Parky  at  GmUhJl, 

^mmcnf  ^°     *^  ^^  sittings  after  last  Easter  term,  it  was  proved  that  tht 

for  which  he        plaintiff  in  Marcb,  1816,  had  formed  a  partnership  with  t 

ptyt  a  premium  •  ^ 

of  three  hundred    person  by  the  name  of  Taylor,  as  shoemakers,  and  for  that 

P'^^^'mIi ''*-^  purpose  had  taken  a  lease  of  certain  premises  from  the 
•epu  bilUof  ex-  defendant^  for  which  they  agreed  to  pay  a  premium  of 
bf^h«^defend^  three  hundred  guineas,  one  half  in  cash,  and  to  accept 
ant  for  the  re-  bills  for  the  remainder,  payable  at  different  periods^ 
nameofthcparu  On  the  execution  of  this  lease^  one  hundred  and  fifty 
nenhip,  which  guineas  were  paid  by  the  plaintiff,  and  three  bills  of  ex- 
dbtolTet  on  change^  drawn  by  the  defendant  for  the  remainder,  were 

S-SsWrfAhlt  accepted  by  him,  in  the  joint  names  of  himself  and  Tofbr 
the  defendant,  his  co-partner,  the  first  of  which  was  made  payable  four 
tuch'diMolutionT  °^^^l^  ^«r  ^^^^'     During  the  time  these  transactions 

hanng  sued  the     took  placet  the  defendant  was  an  infant,  as  he  did  not 
adult  partner 
abne,  on  one  of 

the  bills,  and  accepted  a  surrender  of  the  lease  from  hira,  it  shouW  haie  been  left  to  the 
jury  to  determine  whether  this  arrangement  avoided  the  plaintiff's  contract,  it  haviog 
been  made  without  his  privily  ^-^md  the  court  granted  a  new  trial.— Qtictrr,  Whether 
four  months  after  an  infant  becomes  of  age  m  a  reasonable  time  for  him  to  avoid  a 
lease  aottred  into  dmng  hb  minority  ? 


BlO06« 
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become  of  age  until  the  month  of  Jum  following,  and  I817» 

the  day  after  that  event,he  dissolved  the  partnership  with  -cT"^^ 
^ayhr ;  but  his  name  remained  over  the  door  for  three  _  v. 
weeks  after.  In  the  month  of  Siftember  following,  Tajhr 
entered  into  a  new  arrangement  with  the  defendant,  by 
which  he  got  a  remission  of  part  of  the  rent^  and  the  taxes 
were  paid  for  him  by  the  defendant.  When  the  £rst 
bill  of  exchange  became  due,  it  was  dishonoured,  and 
the  defendant  sued  Taylcr  alone^  who  compromised 
the  action  without  the  knowledge  of  the  plaintiff^  by 
turrendering  the  lease  to  be  cancelled,  and  destroying 
the  bills  of  exchange  not  then  due.  A  book  containmg 
the  particulars  relative  to  the  partnership  account,  kept 
by  the  plaintiff,  was  produced,  and  the  sum  for  which 
this  action  is  brought,  was  entered  in  his  own  hand«> 
writing,  amongst  other  payments  made  by  him,  as  a  pay- 
ment on  account  of  the  partnership.  It  was  objected, 
that  this  payment,  having  been  made  upon  a  joint  part- 
nership account,  could  not  be  recovered  back  by  one  of 
the  partners  on  whose  account  such  payment  was  made ; 
but  the  learned  judge  being  of  opinion  that  the  lease 
was  a  voidable  contract,  it  should  have  been  shewn  that 
notice  of  avoidance  was  given  within  a  reasonable  time 
after  the  infant  became  of  age,  and  that  as  no  evidence  of 
that  fact  had  been  given,  until  »nearly  four  months  had 
elapsed,  which  was  a  sufiBcient  space  of  time  to  afltrm 
the  contract  and  bind  the  plaintiff,  he  directed  a  nonsuit ; 
and  the  jury  acccMrdingly  found  a  verdict  for  the  de^ 
fendant. 

Mr.  Seijt.  Best  in  die  last  term  had  obtained  a  rule  to 
shew  cause  why  die  nonsuit  should  not  be  set  aside,  and 
a  new  trial  granted. 

Mr.  Seijt.  Cophy  now  shewed  cause  and  insisted,  that 
although  the  contract  might  be  voidable,  and  the  plaintiff 
might  put  an  end  to  it,  sdll,  if  he  did  nothing  on  hb 
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becoming  of  age  to  declare  his  dissent  from  an  engage- 
ment entered  into  during  his  minority,  he  was  bound  bf 
it.  It  is  laid  down  in  1  Rolle's  Abridgment  («),  that  **  if  an 
infant  continue  in  possession,  after  his  full  age,  of  lands 
demised  to  him  during  his  minority,  he  affirms  the  lease, 
and  makes  himself  liable  for  arrears  of  rent  incurred  be- 
fore.*'—The  arrangement  which  took  place  between  the 
plaintiff  and  Taylor  cannot  affect  the  defendant,  as  no 
communication  was  made  to  him  until  four  months  after 
the  plaintiff  had  become  of  age.  There  is  a  wide  dis- 
tinction between  contracts  which  are  voidable,  and  those 
which  are  voidy  for,  if  an  infant  enter  into  a  contract  for 
a  sale  of  goods,  it  cannot  be  enforced,  unless  confirmed 
by  him  after  he  becomes  of  age.  So,  if  an  infant  do  not 
confirm  by  a  positive  act,  any  engagement,  such  as  a  bill 
of  exchange,  or  promissory  note,  which  must  expose 
him  to  losses,  the  engagement  is  void ;  but  in  a  leas^ 
which  is  a  voidable  contract,  where  an  infiant  may  have  a 
beneficial  interest,  if  he  do  nothing  to  avoid  such  contract, 
when  he  becomes  of  age,  it  is  positive  and  binding  qd 
him.  In  order  to  avoid  or  confirm  a  contract,  it  is  ne- 
cessary for  an  infant  to  make  his  election  within  a  rea^ 
tonable  time  after  he  becomes  of  age.  In  Doe  d.  BronfeU 
v.  Smith  (*)  where  a  tenant  held  under  an  agreement  fcr 
a  le^tse  at  a  yearly  rent,  whereby  it  was  stipulated  that 
such  agreement  should  continue  for  the  life  of  the  lessor, 
and  that  a  clause  should  be  inserted  in  the  lease^  giving 
the  lessor's  son  power  to  take  the  lease  for  himself  when 
he  became  of  age ;  the  court  oi  Kings  Bench  held,  that  he 
must  make  his  election  within  a  reasonable  time  after  he 
came  of  age  i  that  the  delay  of  a  year  was  unreasanablet 
but  that  if  the  notice  had  been  given  within  a  week  or  a 
fortnight  it  would  be  reasonable.  The  same  princij^e  b 
applicable  to  this  case,  as  here  the  plaintiff  continued  in 

(a)  73 1 .  pi.  45.--— (6)  2  T.  H.  436. 
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possession  as  far  as  related  to  the  lessor^  for  the  space  of  1817* 

four  monthsi  during  which  time  he  had  the  option  either        tj"'^^ 
of  avoiding  or  confirming  the  contract.     There  is  a  ma-  «. 

terial  distinction  between  a  contract  made  by  an  infant 
in  respect  of  lands ,  and  a  contract  in  respect  of  goods* 
In  the  one,  something  positive  must  be  done ; — in  the 
other,  if  nothing  be  done,  the  contract  remains  in  force, 
suo  vigoTi,  and  if  no  communication  be  made  within  a  rea- 
sonable time,  the  infant  is  bound.  In  Kirton  v.  Elliott  (a\ 
Mr.  Justice  Haughton  said,  <  If  a  lease  be  made  of  an  ^cre 

*  of  land,  to  an  infant,  rendering  <£lOO  rent  by  the  year, 
^  and  he  doth  occupy  and  enjoy  this,  he  shall  be  charged 

*  with  the  rent,  he  being  here  to  be  taken  as  a  purchaser,' 
and  Mr.  Justice  DodtUridge  there  said,  <  If  a  greater  rent 

*  be  reserved  than  the  land  is  worth,  there,  peradventure, 

*  the  infant  shall  not  be  charged  with  it.^  In  that  case,  the 
court  were  all  of  opinion,  that  the  in&nt  lessee  was  liable 
to  pay  the  rent. —  [Mr.  Justice  Park.  In  the  case  of  Evelyn 
V.  Chicbester  (i),  Mr.  Justice  Tates  confirmed  the  doctrine 
laid  down  in  Kirton  v.  Elliott.']  The  defendant  did  not 
know  that  the  plaintifi^  was  an  iniant,  until  he  entered 
into  the  new  arrangement  with  Taylor^  and  on  the  disso- 
lution of  the  partnership,  Taylor  remained  in  possession, 
and  no  notice  was  given  by  the  plaintiff  to  avoid  the 
lease,  till  four  months  after  such  dissolution.  The  de- 
fendant had  no  knowledge  that  the  money,  for  which 
this  action  was  brought,  was  the  separate  property  of  the 
plaintiff,  and  as  the  bills  were  accepted  by  the  latter, 
on  the  partnership  account,  he  had  a  right  to  consider 
that  the  sum  advanced  was  also  on  the  joint  account.  If 
it  should  be  considered  that  the  infant  should  be  entitled 
to  recover  this  money,  how  could  the  defendant  have 
received  possession  from  Taylor  alone  ?— The  contract  was 

(a)  f  BuUt.  dQ. (5)  3  Emtt.  17 ig. 


M 


470  CASES  IN   MICRABLIIAS   TERM» 

18 17.         joint,  and  the  action  should  have  been  broaght  in  the 
^-v*'  joint  names  of  the  plaintiff  and  Tayhr,  and  if  any  in- 

9,  justice  had  been  done  to  the  former,  he  might  have  had 

Blogs.  iijg  remedy  against  Tajbr^  for  money  paid  to  his  use. 
The  sum  advanced  was  entered  by  the  plaintiff,  in  at* 
count,  as  partnership-money,  and  as  the  defendant  con- 
sidered it  to  be  so  paid,  Taylor  might  have  continued  in 
possession.  The  defendant  was  perfectly  right  in  having 
sued  Taylor  alone  on  the  biQ  which  was  dishonoured,  at 
he  had  no  remedy  against  the  defendant,  who  was  aa 
infant  at  the  time  he  accepted  it,  and  he  had  made  bo 
promise  of  payment  after  he  became  of  age*  He,  tliert- 
fore,  insisted,  that  under  all  the  circumstances,  and  ai 
the  sum  for  which  this  action  Was  brought  might  be 
deemed  the  joint  money  of  the  plaintiff  and  Taylor^  the 
rule  6ught  to  be  discharged. 

Mr.  Serjt.  Best^  eontri,  submitted  that  the  defendaot, 
having  received  money  from  the  plaintiff,  during  his  in* 
fancy,  on  a  contract  which  he  avoided  after  he  becaoie 
of  age,  the  latter  had  a  right  to  recover  it  back.  That 
the  defendant,  by  his  subsequent  conduct,  had  not 
only  made  himself  liable  to  the  acts  of  Taybr,  but  also 
acknowledged  that  the  plaintiff  was  under  age  at  the 
time  the  mbney  was  received,  by  having  entered  into  a 
new  arrangement  with  Taylor,  by  having  sued  him  alone 
on  the  bill  of  exchange,  when  dishonoured,  and  by  the 
surrender  of  the  lease  to  him  by  Taylor  alone.  This  caie 
stands  on  peculiar  circumstances,  and  cannot  be  affected 
by  the  general  rules  of  law;  neither  is  it  touched  00 
by  any  antecedent  decisions  ;-^it  is,  in  itself  of  the  lit* 
inost  importance,  as  justice  requires  that  the  protection 
of  the  law  should  be  afforded  to  infiints,  to  prevent  their 
being  plundered  to  any  extent.  Although  this  contfatt 
might  be  good,  between  the  parties,  still,  as  it  has  turned 
out  to  be  entirely  to  the  prejudice  of  the  plaintiff,  and 
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that  Taylor  has  a^one  been  benefited  by  it,  the  conduct  1817. 

of  the  defendant  has  sufficiently  shev^n  that  he  did  not 
consider  the  pbintiff*  was  interested.  On  his  becoming  of  "v, 
age,  he  not  only  disaffirmed  the  contract  of  co-p<irtne]>  Bloco. 
ship  with  TayloTy  but  the  defendant,  himself,  acceded  to 
liis  so  doing;  and  although  the  acquiescence  of  the  de- 
fendant was  not  made,  until  four  months  after  the  plain- 
tiff became  of  age,  it  still  has  reference  to  the  antecedent 
time.  The  authority  cited  from  RolWs  Abridgment^  could 
not  assist  the  defendant,  as  there,  there  was  no  evidence 
of  the  plaintiff's  continuing  in  possession  after  he  became 
of  age,  and  he  could  not  affirm  the  lease  before.  Here,  the 
bouse  was  taken  merely  for  the  purpose  of  carrying  on  a 
business,  during  the  plaintiff's  minority,  and  there  was  no 
positive  affirmance  of  the  contract  afterwards.  The  case 
of  Doed.  Bromfieldv.  Smithy  was  distinguishable  from  the 
present,  as  there,  the  plaintiff  demised  premises  to  the  de- 
fendant under  a  lease,  in  which  it  was  stipulated,  that  if 
ber  son  should  be  desirous  of  living  in  the  premises  when 
he  became  of  age^  the  lease  should  be  void;  but,  in  that 
case  the  son  was  no  party  to  the  lease,  and  the  court 
there  decided  that  the  son  should  have  made  his  election 
within  a  reasonable  time,  but  it  did  not  apply  to  a  case  of 
infancy.  The  case  ofJiTir/on  v.  J^/mT/ is  merely  confirmatory 
of  the  doctrine  laid  down  in  Rol/e.  If  an  infant  take  an 
estate  and  derive  benefit  from  it,  he  is  liable  to  the  c(m- 
tract,  but  if  he  do  not  take  possession,  the  case  is  different  { 
lor  by  continuing  in  possession,  the  infiint  makes  himself 
liable  for  the  payment  of  rent*  In  this  case  the  in£int 
derived  no  advantage^  for  the  whole  of  the  benefit  ac- 
crued to  his  adult  partner.  It  is  doubtful  whether  the 
case  of  JSrton  v»  Elicit  is  the  same  as  Ket$ef%  case,  re- 
ported in  CrAe  Janus  («),  where  it  was  held  that  a  lease 

(a)  3S0.  The  reporter  having  examined  the  ^uthoriiies,  contidert* 
both  from  the)  pleadings  and  circumttanccs,-  that  they  are  not  the 
same. 
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of  the  disaffirmance  of  such  contract  should  be  given  J  81 7. 

by  him,  within  a  reasonable  time  after  he  becomes  of        ^J^"^ 

ir    1.  L  •  r         Holmes 

age.    If  the  present  were  a  mere  abstract  question,  of  v. 

whether  such  notice  had  been  given  in  time  or  not,  I        Blogg. 
should  have  no  hesitation  in  saying  that  four  months  were 
an  unreasonable  time;  and  that,  therefore,  the  plain- 
tiff was  bound  by  the  lease.     But  this  case  does  not  rest 
simply  on  this ;  it  is  entangled  with  many  other  peculiar 
circumstances,  which  might  render  such,  a  notice  unne- 
cessary,  and  wliether  an  affirmance  or  disaffirmance  of 
the  contract  was  necessary,  is  only  to  be  collected  from 
the  conduct  of  the  parties,  and  all  the  circumstances 
under  which  the  contract  was  effected.    What,  there- 
fore, are  the  real  facts  ?    Has  or  has  not  the  defendant 
treated  the  plaintiff  in  such  a  manner  as  to  dispense  with 
a  notice  of  his  disaffirmance  ?  The  plaintiff  being  under 
age,  entered  into  a  partnership  for  the  express  purpose 
of  carrying  on  a  particular  trade,  with  a  person  by  the 
name  of  Taylor ^  and  both  of  them  executed  a  lease,  by 
which  they  became  tenants  to  the  defendant.      The 
trade  was   conducted  by  both  the  partners,  until  the 
defendant  became  of  age; — the  day  after  that  event 
took  place,  the  plaintiff  gave  his  partner,  Taylor^  notice 
of  his  intention  to  dissolve  the  partnership.    It  appears, 
that  some  time  afterwards,  Tayhr  removed  the  name 
of  the  plaintiff  from  the  door.     This,  therefore,  was  a 
complete  dissolution  of  the  partnership,  as  to  them,  al- 
though it  did  not  affect  the  right  of  the  defendant,  with 
respect  to  the  lease  which  had  been  granted.     Although, 
in  all  probability,  when  the  partnership  was  dissolved, 
the  infant  intended  to  withdraw  himself  altogether  from 
the  concern  (that  is,  not  only  from  the  trade,  but  from 
the  premises  also  on  which.it  was  conducted)  still  we 
cannot  take  the  intention  of  the  plaintiff  into  considera- 
tion, but  can  only  consider  what  notice  the  defendant 
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181 7.  has  receivedy  amounting  to  a  disaffirmance  of  the  lease. 

^^■^•^^  An  actual  notice  is  unnecessary.  In  the  first  place^  it  may 

9,  be  implied  from  circumstances;  and,  in  the  second^  it 

Blogo.  may  be  altogether  dispensed  with.  The  question  then  • 
is,  Has  the  defendanti  by  his  conduct,  subsequent  to 
granting  the  lease,  dispensed  with  a  fbrmtl  notice? 
There  is  a  very  strong  circumstance  to  shew  that  he  has 
dispensed  with  it,  for  the  bills  of  exchange  being  drawn  ea 
the  firm,  and  accepted  in  the  name  of  the  partnershq^, 
when  the  first  of  them  became  due  and  was  dishonouredi 
the  defendant  sued  Tajimr  alone.  Why  did  he  not  pro* 
ceed  against  them  both,  if  he  considered  the  lease  to  be 
a  ccNdtinuing  contract,  on  the  part  of  the  plaintiflF?— 
There  is  another  circumstance,  still  stronger,  to  shew 
that  the  defendant  did  not  consider  the  plaintiff  liabk 
under  the  lease. — The  plaintiff  having  retired  in  Jwm^ 
the  defendant,  in  the  month  of  September  following^ 
came  to  an  entire  new  arrangement  with  Taijl^.  What 
right  had  he  to  do  so,  when  the  plaintiff  was  a  joiiit 
lessee  ?  The  new  arrangement,  ex  vi  termini,  cancelled  tiie 
former ;  neither  was  the  plaintiff  even  a  party  to  it.  In 
consideration  of  staying  proceedings  on  the  bill,  tbe 
defendant  ultimately  received  a  surrender  of  the  leaK 
from  TajloTy  and  released  him  from  his  liability  oa  that 
and  the  other  bills  which  had  not  become  dae,  by  re* 
turning  them  to  him ;  and  all  this  was  done  without  the 
knowledge  or  privity  of  the  plaintiff.  He  therefore 
treated  Taylor  as  the  sole  lessee ; — I  will  not  take  upon 
myself  to  say  how  a  jury  might  decide, — far  less  how 
they  ought  to  decide;  but  under  all  the  circumstanceif 
I  think  it  should  be  left  to  them  to  determine,  whe^ 
ther  or  not  the  defendant  has  dispensed  with  the  no> 
tice  which  might  have  been  necessary  on  the  part  of 
the  plaintifiv  or  whether  the  latter  has  recognized  die 
contract  entered  into  jby  him  as  an  infimt  since  he  be* 
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came  of  age.  I  do  not  form  any  conclusion,  whether 
four  months  be,  or  be  not,  a  reasonable  time;  neither 
shall  I  decide  on  any  of  the  legal  points  which  have  been 
raised  in  the  arguments;  but  for  the  reasons  above  stated, 
I  think  there  should  be  a  new  trial. 

Mr.  Justice  Bukrougb. — ^I  do  not  mean  to  say  what 
the  ultimate  result  of  this  case  may  be;  but  think,  that 
under  the  circumstances,  it  is  fit  there  should  be  another 
inquiry.  There  is  no  objection  to  the  action,  in  its  present 
form,  as  the  question  is,  whether  the  plaintiff  be  entitled 
to  recover  back  the  150  guineas,  paid  by  him  to  the  de» 
fondant  as  a  premium  for  the  lease.  The  plaintiff  dissolved 
the  partnership  the  day  after  he  became  of  age,  and  left 
Ta^  in  the  entire  possession  of  the  house,  under  the 
lease.  This  lease  formed  part  of  the  effects  of  the  part- 
nership, which  was  dissolved ;  and,  therefore,  the  plaintiff 
had  no  possession  under  the  lease,  for  he  had  no  intention 
of  carrying  on  the  business,  after  the  dissolution  of  the 
partnership,  but  left  Tajhr  in  the  entire  possession  of  the 
trade,  and  the  premises,  wherein  it  was  conducted.  How 
was  Tayhr  treated  by  the  defendant*  after  the  dissolution  t 
As  being  in  the  sole  possession  of  the  property.  It  must 
be  inferred,  that  he  knew  who  was  actually  in  posses- 
sion ;  for  he  treated  Tayior  as  though  he  had  the  exclu- 
sive interest  under  the  lease,  for  he  not  only  accepted 
a  surrender  of  it  from  him,  but  released  him  from  the 
payment  of  these  bills,  which  he  should  have  received  as 
the  remainder  of  the  premium.  This,  therefore,  fortifies 
the  presumption,  that  he  considered  Toflor  solely  liable 
for  the  rent.  It  is  another  strong  feature  of  the  case,  that 
the  action,  which  had  been  brought  agdnst  TayJcr  alone, 
was  abandoned,  and  that  on  the  surrender  of  the  lease, 
Tayhr  was  acquitted  of  the  rent  then  due.  Besides,  no 
mention  was  ever  made  of  the  plaintiff  during  the  whole 
of  this  transaction.     These,  therefore,  are  strong  fticts. 
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18 17.  which  I  think  ought  to  be  left  to  the  consideration  of  the 


Holmes        J"'^' 

V.  Mr.  Justice  Park. — Although,  with  the  greatest  de- 

Blogg.        ference,  I  do  not  perfectly  concur  with  the  conclusioiis 

which  have  been  drawn  by  my  learned  brothers ;  stitt,  it 

is  fit  that  this  case  should  undergo  a  further  investigatiiMi 

The  transactions  appear  to  be  extremely  singular,  but 

the  objections  which  have  been  now  introduced,  were 

not  stated  at  the  trial*     I  thought  that  it  was  necessaryi 

in  order  to  maintain  the  action^  for  the  plaintiff,  who  was 

an  infant,  in  the  case  of  a  voidable  contract,  to  do  some 

act  to   avoid  it  after  he  became  of  age.     It  has  been 

contended,  that  he  was  privileged  to  ratify  or  disaffinn 

the  contract  within  a  reasonable  time  after  he  became 

of  age.     But  could  he  be  allowed  four  months  to  decide^ 

whether  he  would  ratify  it  or  not?  It  was  left  to  meat 

the  trial,  to  decide  whether  it  was  necessary  for  the 

infant  to  disaffirm  the  contract,  and  I  certainly  though 

that  four  months  was  too  great  a  lapse  of  time  to  entide 

him  to  recover  ;*-but  the  plaintiff  now  applies,  not  only 

to  correct  my  opinion,  but  also  to  have  a  new  trial.    The 

principle  on  which  my  decision  was  founded,  was  that 

it  did  not  appear,  by  th^  evidence^  that  the  defendant 

knew  that  the  money  was  paid  to  him  by  the  infant 

alone,  or  that  the  latter  had  advanced  that  sum  for  the 

advantage  of  Taylor.    I  could  not  connect  the  defendant 

with  having  knowledge  of  the  advances  having  been 

made  by  the  infant  alone,  by  a  retrospection  of  the  a^ 

rangement  with  TayUr,  in  the  month  of  Septfmber. 

Rule  absolute  for  a  new  trial 
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Harding  v.  Greening.  Nirly^h. 

This  was  an  action  for  a  libel,  contained  in  a  letter,  In  an  aci ion  for 

addressed  to  a  Mrs.  Lambert,  imputing  to  the  plaintiff  fn  allLtw-*'"*^ 

theft  and  dishonesty. — At  the  trial  before  Lord  Chief  Proof  that  it  was 

Justice  Gibbs,  at  Westminster,  at  the  sittings  after  last  rrlndaiuV**^ 

term,  it   appeared   in   evidence,  that    the  plaintiff  had  daughter,  who 

lived  as  journeyman  to  the  defendant,  for  twelve  years,  in  make  out  his 

during  which  period  he  had  from  time  to  time  been  em-  ^illsand  write 

ployed,  by  Mrs.  Lambert,  as  a  carpenter.     In  the  month  of  business,  is 

of  March,  1816,  the  defendant  sent  in  his  bill  to  Mrs.  n<>t  sufficient, 

unless  It  can  be 
Lambert,  for  the  payment  of  £Q  :  111  :  4</.,  for  work  shewn  that  such 

done.      Mrs.  L.,  considering  the  charges  exorbitant,  whhuTck^ow-" 

called  in  a  surveyor,  to  inspect  the  work,  who  estimated  ledge  of  or  by  the 

that  there  was  an   overcharge   of  <£l  :  14i  :  Id. — Mrs.  the  de7«ndant°- 

Lambert,  in  consequence,  returned  the  bill  to  the  de-  "hither  can  the 
-      ,  ,      ^       ,  ,  .  ,  .      ,    ,       .  ,      daughter  be 

fendant,  and  offered  to  pay  him,  on  his  deducting  the  called  as  a  wiu 

latter  sum. — In  the  course  of  a  few  days,  Mrs.  Lambert  "^''  to  prove  by 

'  '  whose  direction 

received  a  letter  from  the  defendant,  which  formed  the  such  letter  was 

ground  of  the  present  action,  in  which  was  enclosed  the  ^"'^^°' 
bill,  which  had  been  returned  to  him,  by  Mrs.  Lambert: — 
It  further  appeared,  that  the  defendant  was  in  the  habit 
of  emptying  his  daughter  to  make  out  his  bills,  and 
write  his  letters,  and  that  the  bill,  sent  to  Mrs.  Lambert^ 
was  written  by  the  daughter;  but  no  evidence  was  adduced 
to  prove  that  the  letter  was  written  by  her,  although  it 
appeared  to  be  in  the  same  characters  as  the  bill. — His 
Lordship  thought,  that  although  the  bill  was  in  the  hand- 
writing of  the  defendant's  daughter,  and  although  she  was 
employed  by  him  to  make  out  such  bills,  and  write  his 
letters,  still  that  it  did  not  fix  the  defendant  as  the  author 
of  the  letter  in  que^aon;  arJ,  that,  although  the  bill 
reached  the  hands  of  Mrs.  Lambert,  and  was  returned 
by  her  to  the  defendant  j  yet,  that  this  circumstance 
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would  not  connect  the  defendant  with  a  knowledge  that 
the  letter,  containing  the  libel,  had  been  returned,  and 
that  as  the  general  proof  shewed  that  the  daughter  was 
employed  to  transact  his  business,  that  he  might  have 
given  her  directions  to  send  the  bill ;  but  as  there  was  no 
proof  that  he  even  saw  the  letter  which  was  written,  it 
was  not  sufficient  to  shew  that  the  defendant  was  cog- 
nizant with  the  contents  of  it,  so  as  to  fix  him  as  bring 
the  author,  and  he  consequently  directed  a  nonsuit. 

Mr.  Seijt.  Vaugban^  in  the  last  term,  had  obtained  a 
rule  ii/ij,  that  this  nonsuit  should  be  set  aside  and  a  new 
trial  granted. 

Mr.  Seijt.  Beit  was,  on  this  day,  about  to  shew  cause, 
when  the  court  called  on  Mr.  Serjt.  Faugban  to  support 
hb  rule. — He  insisted  that  it  should  have  been  left  to 
the  jury  to  determine,  whether  the  defendant  caused  the 
letter  in  question,  which  contained  the  libel,  to  be  written: 
he  relied  on  the  case  of  Rixv.  JAnsm  («},  to  shew,  that 
under  the  circumstances,  there  might  have  been  sufficient 
presumption  for  the  jury  to  have  found  a  publication  by 
the  procurement  of  the  defendant,  and  Lord  ElUnbormi^ 
there  held,  that  '  the  only  question  was,  whether  the  de* 

*  fendant  were  accessary  to  the  publication  ?  For  if  hewere, 

*  the  o£Fence  was  established.     For  one  who  procures  an* 

*  other  to  publish  a  libel,  is,  no  doubt,  guilty  of  the  pnUi- 
^  cation,  in  whatever  country  it  isin£ict  published  in  con- 
^  sequence  of  his  proctu^ment;*  and  Mr.  Justice  Latomice 
said,  *  Is  there  not  evidence  to  go  to  the  jury,  for  them 

*  to  decide,  whether  the  papers  were  sent  by  the  de^ 
'  fendant,  or  by  some  other  person  ?'  So,  here,  it  should 
have  been  left  to  the  jury,  whether  the  letter  was  sent 
by  the  defendant  or  by  a  third  person  through  his  pro- 
curement. There  was  the  strongest  presumption  to  sup- 
pose h  was,  as  it  appeared  that  the  bill,  demanding  pay- 


(n)  7  E.  R.  66. 
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mentf  was  in  the  same  hand-writing  as  the  libeK    The  I8l7* 

jury,  therefore,  should  have  determined  whether  this       n^*J[]J]^^ 
letter  were  or  were  not  written  without  the  authority  of  v. 

the  defendant; — the  daughter  might  have  proved  this 
fact.  As)  therefore,  under  the  circumstances,  it  may  be 
inferred,  that  the  libel  was  published,  either  with  the 
procurement  of  the  defendant,  or  with  his  knowledge, 
the  case  required  further  consideration. 

Mr.  Justice  Dallas. — ^With  respect  to  the  last  ground 
whereon  my  brother ^tfi/^A^  has  insisted  that  there  should 
be  a  new  trial,  Wx.,  that  of  examining  the  defendant's 
daughter  as  a  witness,  it  might  have  afibrded  a  degree  of 
evidence  to  be  left  to  the  jury ;  but  as  the  plaintiff  did 
not  do  so,  it  would  be  extraordinary  if  the  court  were  to 
accede  to  such  an  application.  The  question  is,  whether, 
in  this  case,  any  evidence  has  been  given,  to  shew  that 
the  defendant  was  the  author  of  the  libel  in  question. 
No  distinction  can  be  drawn,  between  the  evidence  ne- 
cessary to  support  a  libel  in  a  civil  or  criminal  pro- 
ceeding, for  both  the  writing  and  publication  must  be 
proved,  in  the  one  case  as  well  as  the  other.  It  was  there- 
fore necessary  for  the  plaintiff  to  have  shewn,  that  if 
he  had  indicted  the  defendant,  the  evidence  offered  at 
the  trial  would  have  been  sufficient  to  shew  that  he  was 
the  author  of  this  libel*  That,  however,  is  impossible, 
for  by  the  general  rule  of  law,  a  principal  is  only  re- 
sponsible for  the  acts  of  his  agent  within  the  limits  of 
his  authority.  But  a  distinction  may  be  drawn,  with 
regard  to  this  rule,  between  civil  and  criminal  cases. 
Could  the  defendant's  daughter,  in  this  case,  be  con- 
sidered to  be  within  the  scope  of  such  authority  ?  It 
appears  that  she  was  employed  to  make  out  her  father's 
bills,  and  write  letters  for  the  purpose  of  conducting  his 
business ;  but  no  evidence  was  adduced  to  prove,  that  she 
was  authorized  to  exceed  these,  limiUi  or  deviate  from  this 
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1817*         common  course,  and  much  less  so,  that  she  was  instructed 
or  authorized,  by  him,  to  write  the  libel  in  questioD; 
neither  was  there  any  proof  of  his  having  recognized  the 
Greening,      letter  so  written.     This,  therefore,  is  barely  a  question 
of  legal  authority,  and  as  it  was  not  proved  that  the 
defendant  ever  saw  the  letter,  still,  my  brother  Vaugban 
has  contended,  that  the  daughter  might  be  called  as  a 
witness,  to  shew  by  whom  and  by  whose  procurement  it 
was  written.    But  how  could  she  be  called  as  a  witness?  It 
does  not  appear  that  any  one  had  authorized  her  to  do  an 
illegal  act,  and  even  if  it  could  have  been  proved  that  she 
¥nrote  the  letter  herself,  she  might  have  refused  to  answer 
any  question  which  might  tend  to  implicate  her ;  I  am 
therefore  clearly  of  opinion  that  the  evidence  was  whoUf 
insufficient  to  shew  that  this  letter  was  written  either  bj 
the  command  or  with  the  knowledge  of  the  defendant, 
and  as  there  has  been  no  previous  decision  to  authorise 
the  application,  now  sought  for  by  my  brother  FauglM^ 
that  the  Lord  Chief  Justice  was  perfectly  correct  in  di- 
recting a  nonsuit. 

Mr.  Justice  Park.  I  am  of  the  same  opinion. — Can  it 
be  supposed,  because  the  defendant  had  given  a  general 
authority  to  his  daughter  to  make  out  his  bills  and  write 
his  letters  of  business,  that  he  might  be  criminally  fixed 
by  her  acts  ?  I  perfectly  agree  with  my  brother  DJki^ 
that  the  daughter  could  not  be  examined,  for  had  she 
written  this  letter  herself,  she  might  have  been  indicted 
for  a  libel,  and  if  even  she  had  been  an  Infant,  she  would 
have  been  liable  to  an  action  for  the  tort. 
Mr.  Justice  Burrough  concurred. 

Rule  discharged. 
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Lbe  and  another,  v.  Munn.  JT'^^^T? 

Nov.  i8ih. 

This  was  an  action  brought  against  the  defendant^  an  y^^j^  ^j,^  p^. 
auctioneer  J  for  the  recovery  of  the  sum  of  iP200,  being  chaser  of  an 
a  deposit  paid  to  him  by  the  plaintiffs  on  the  purchase  \\c  auctlanVde- 

of  a  freehold  estate  by  public  auction,  the  title  to  which  pw«ts  a  sum  with 
,  '     ,  ,  the  auctioneer^  at 

afterwards  proved  defective;  the  plaintifis  also  claimed  part  of  the  pur- 
interest  on  the  deposit  as  well  as  of  37  :  11/ :  2d.  for  the  oS  ^he "Sdor 
costs  relative  to  the  investigation  of  the  vendor's  title^  make  out  a  jfood 
The  first  count  of  the  declaration  st^^ted,  that  the  defend-  lJ*fhc  ^c!^^^^^^^ 

ant,  on  the  fi3d  of  NovinAiTj  1812,  caused  to  be  put  up  of  sale.— £ffW, 
.  J  1    i_        .  1-  •  ....      in  an  action  to 

and  exposed  to  sale  by  public  auction,  premises  therein  de-  recorer  such  de- 
scribed, subject  to  certain  conditions  of  sale,  One  of  which  P^*?  ^"*"*  ^® 
was,  that  the  highest  bidder  should  be  the  purchaser,  and  that  he  is  not 
pay  immediately  a  deposit  oi£20per  cent,  in  part  of  the  l^relt  ^altho'u  h 
purchase  money,  to  the  defendant,  aiid  sign  an  agree-  nearlv  four  years 
ment  to  pay  the  remainder,  on  or  before  the  30th  of  ™m  ih^timrof 
January y  1813,  on  a  conveyance  being  made  according  the  sale,  on  the 
to  the  terms  mentioned  in  the  conditions  of  sale.    The  ^mand  had  been 
plaintifis  then  averred,  that  they  became  the  purchasers  ™^®  ®"  ^'™  ^®' 
of  the  premises  in  ^question,  for  the  sum  of  •£  J  000,  and  of  the  deposit, 
that  they  then  paid  to  the  defendant  «£200,  as  a  deposit 
of  j£*20  per  cent.^  in  part  of  the  purchase  money,  and 
that  although  they  were  ready  and'  willing  to  perform 
and  fulfil  all  things  in  the  conditions  contained  on  their 
parts,  as  such  purchasers,  to  be  performed  and  fulfilled, 
and  to  pay  the  remainder  of  the  purchase  money,  on  a 
conveyance  being  made  agreeably  to  the  conditions  of  sale, 
and  to  complete  the  purchase ;  yet»  that  the  defendant 
did  not,  nor  would  make  or  procure  to  be  made  to  the 
plaintiffs   a  good  title  to  the  premises,  or  make  a  con- 
veyance thereof,  agreeably  to  the  conditions  of  sale^  by* 
reason  whereof  the  plaintiffs  had  been  deprived  of  all  the 
benefits  and  advantages  which  would  have  arisen  to  them 

VOL.  I.  I  I 
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1817*  from  the  completion  of  the  purchase)  and  put  to  die 

^"^  expense  of  <£lOOy  in  endeavouring  to  procure  the  title, 

V.  and  to  get  the  purchase  completed^  and  in  and  about  the 


Monk, 


investigating  the  title  of  the  vendors  of  the  premises  to 
sell  and  convey  the  same,  and  had  lost  all  gams  and 
pro6ts  which  they  might  and  otherwise  would  have 
made  and  acquired  from  using  and  employing  the  sum 
of  money  so  paid  by  them  as  a  deposit,  and  other  monies 
provided  and  kept  by  them  for  the  completion  of  the 
purchase.  The  declaration  also  contained  counts  for  in- 
terest, and  the  common  money  counts.  The  defiendaot 
pleaded  the  general  issue  of  mn  assumpsitp  and  paid  the 
deposit  money  into  courty  upon  the  count  for  money  had 
and  received.  On  the  trial  of  the  cause,  before  Lord 
Chief  Justice  GiUs^  at  GuUdAaU,  at  the  sittings  after  the 
last  term ;  the  evidence  adduced  on  the  part  of  the 
plaintiffs  consisted  of  the  following  letters : — ^The  fint 
of  which  was  dated  on  the  6th  of  jipril,  1 8l6»  and  writtCB 
by  the  defendant  to  one  of  the  plainti£%,  in  which  he  stated 
that  he  had  seen  his  attorney,  who  had  advised  the  plain- 
tifis  to  complete  the  purchase ; — the  second  was  dated  on 
the  22d  of  May^  1816,  and  written  by  the  de£endaot's 
attorney  to  the  attornies  for  the  plaintifis,  as  follows : 

*  Mufm  ats.  L§e* 

*  Gentlemeuy 

'  I  understand^  from  Mr.  MutM,  that  he'saw  Mr.Lf 

'  yesterday,  who  expressed  himself  still  willing  to  com- 

^  plete  the  purchase,  provided  a  good  title  could  be  made; 

^  and  that  it  was  agreed  between  them,  that  Mr.  La 

*  should  be  entitled  to  interest  on  his  deposit,  fix)m  the 
'  time  of  sale,  together  with  costs,— from  some  recent 
<  investigations,  I  have  no  doubt  we  shall  be  enabled  to 

*  make  out  a  very  satisfactory  title  shortly,  and  parti* 
'  cularly  with  req>ect  to  the  possession  of  one  of  the  thirds 
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*  ol  the   estate; — under  such  circumstances,  I  presume         1817« 

•  you  will  suspend  the  action  for  the  present ;  and  I  have  ^"^ 
^  no  hesitation  in  adding  that  we  have  no  intention  to  v. 

« defend  this  action.*  ^^^*'- 

The  third  letter  was  dated  the  29th  of  Julyt  IS  16, 
firom  the  defendant's  attorney,  addressed  to  the  attornies 
for  the  plaintiffs,  stating  that  the  vendors  were  willing 
to  accede  to  certain  proposals  made  by  them  for  settling 
the  purchase,  as  to  one  third  of  the  estate,  vix.  that  the 
vendors  were  to  have  the  rent  to  Midsummer^  then  last» 
to  pay  the  interest  on  the  deposit  to  the  same  period,  to 
pay  the  costs  of  this  action,  together  with  the  expenses  of 
investigating  the  title  and  costs  of  the  conveyance,  and 
that  the  purchasers  should  take  the  title  as  it  was. — ^The 
fourth  letter  was  dated  on  the  20th  of  'November^  18 IG^ 
from  the  same,  to  the  same,  intimating  a  wish  that  th^ 
purchase  might  shortly  be  completed.  The  last  letter 
was  dated  the  18th  of  February,  1817)  from  the  same,  to 
the  same,  in  which  the  defendant's  attorney  stated,  that  the 
vendors  objected  to  the  completion  of  the  purchase  on  the 
terms  proposed. — A  person,  who  attended  the  sale,  proved 
that  the  defendant  was  the  auctioneer,  that  one  of  theplain- 
tiffs  was  declared  to  be  the  purchaser,  and  that  after  the 
estate  was  knocked  down,  a  deposit  of  <£200  was  paid  by 
bim^  by  a  draft  on  his  bankers. — The  Lord  Chief  Justice 
considered  that  the  plaintifis  were  not  entitled  to  recover 
from  the  defendant  the  costs  of  investigating  the  title^  and 
that  the  latter,  being  the  auctioneer,  was  not  liable  for  the 
expences  of  the  purchase;  but  as  he  conceived  the  plaintiffs 
claim  for  interest,  to  be  a  question  of  considerable  im- 
portance, on  which  he  wished  to  have  the  opinion  of  the 
court,  he  directed  a  verdict  to  be  entered  for  the  plaintifis, 
damages  <£43,  being  the  amount  claimed  by  them  for 
interest,  subject  to  1)e  altered  to  a  verdict  for  the  de- 
ii2 
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l6l/»         fendanti  or  if  the  oomt  dioiikl  be  of  opinioa  that  the 
1^  Terdict  thoold  be  fior  the  plaimift,  then  the  damagor 

t.  were  to  be  reduced  as  the  covt  should  direct. 

^^^^*  Mr.  Seijt.  Lens^  in  the  conne  of  the  last  terra,  hamg 

accordingly  obtained  a  ruse  msi^  and  cited  the  dbes  of 
Di  Birnalis  r.  Wood  (a),  and  Cakm  r.  Bragg  {g). 

Mr.  Seijt.  PeU  now  shewed  cause,  and  observed,  that 
the  only  question  to  be  considered  was,  whether  the 
plaintifii  were  entitled  to  any  and  what  interest  on  their 
deposit,  the  purchase  not  having  been  completed.  He 
contended  that  they  were  entitled  to  interest  firom  the 
time  of  the  deposit  to  the  commencement  of  this  action; 
or,  that  at  all  events,  they  were  entitled  te  it  firom  die 
lime  of  paying  the  depout  to  the  22d  of  Jf^y,  1SI6, 
being  the  date  of  the  letter,  written  by  the  defenduit's 
attorney  to  the  solicitors  for  the  piaintifis. — It  has  beeir 
clearly  established,  that  interest  is  recoverable  as  against 
a  principal,  provided  there  be  a  count  in  the  declaration 
for  it,  and  in  the  case  of  Farqubar  v.  Fariej  (c)  k  wts 
hdd,  that  if  a  purchaser  pay  a  deposit  to  auctioneefs 
at  the  time  of  sale,  in  part  of  his  purchase  mieney,  and 
recover  it  firom  them,  in  consequence  of  the  reodon 
not  being  able  to  make  out  a  good  title,  that  such  pur- 
chaser might  recover  interest  on  such  deposit  from  the 
vendor  firom  the  time  the  purchase  shonld  have  been 
completed,  on  alleging  the  special  damage  in  his  de- 
claration. In  Flmram  v.  TiprmiUl  {d)j  which  was  aa 
action  against  the  principal,  who  had  paid  the  depoA 
and  interest  into  comt,  it  was  merely  detomined  that  s 
purchaser  could  not  recover  any  compensation  for  the 
loss  of  a  bargain  where  the  title  proved  bad,  and  Mr. 
Justice  Blactsiome  there  observed,  that  *  Contracts  of  thb 


(a)  3  Camp.  858 (b)  lb  S.  R.  983. (c)  AmU,  3».— 

Id)  2  Sir  W.  Black.  107S. 


tH  Tin  riFTt*BI6HTR  YBAft  OF  GEO.  HI.  485 

^  description  were  merely  upon  condition,  frequently  er-  1817. 

^  pressed,  but  always  implied,  that  the  vendor  has  a  good  ,  ^T^ 

^  title;  if  he  has  not,  the  return  of  the  deposit  with  m-  v. 

*  terest  and  costs  is  all  that  can  be  expected.'    So,  in  Muhm. 
Cornish  v.  Rowley  (j),  which  was  an  action  for  money  had 

and  received,  to  recover  the  amount  of  a  deposit  paid  by 
the  plaintiff  to  the  defendant,  on  an  agreement  for  the 
purchase  of  an  estatey  the  defendant  having  failed  to 
make  out  a  good  title  on  the  day  when  the  purchase 
was  to  be  completed.— -Lord  Kenjon  said,  <  As  a  good  title 

*  was  not  made  out  on  the  day  fixed,  I  shall  direct  the 

*  jury  to  find  a  verdict  for  the  deposit,  with  interest  up 

*  to  that  day/ — ^The  case  of  Richards  v.  Barton  (*),  was 
«ven  stronger  than  the  preceding  one.  So,  in  Turmrv. 
Beaurmn  (r),  where  a  house  was  sold  by  auction,  an  ob- 
jection was  taken  at  the  trial,  as  to  a  fee  farm  rent  of 
6s.  4d.f  which  was  not  noticed  in  the  particulars  of  sale» 
and  the  purchaser  brought  an  action  for  breach  of  the 
agreement ;  the  defendant  declining  to  argue  the  point, 
a  verdict  was  given  against  him  for  the  deposit,  with  in- 
terest, together  with  the  expenses  incurred  in  investi- 
gating the  title,  as  they  were  laid  in  the  declaration  as 
special  damage ;— and  Lord  EUenborougb,  in  the  case  of 
De  Bemaies  v.  Wood,  allowed  interest  as  special  damage 
from  the  day  when  the  purchase  ought  to  have  been 
completed,  the  plaintiff  having  alledged  as  special  da- 
mage, that  he  had  lost  the  use  of  his  money.  In 
Maberlej  v.  Robins  {d),  which  was  an  action  against  an 
auctioneer,  there  was  no  count  in  the  declaration  for 
interest ;  and,  therefore,  the  plaintiff's  counsel  consented 
to  take  the  verdict  for  the  amount  of  the  deposit  only» 
and  not  on   the  ground  that  the  defendant  was  an 

(fl)  M.  S.     K.  B.    M.  T.  40  Geo.  3.    Fide  Selwyn's  N.  P.  4th 

ediu  170. ib)  1  Xsp.  Rep.  <68.    ■  >  'ie)  Sui(den*9  Fendor  and 

Purchaser,  4th  edit.  193.  k  S97.— (lO  ^  Tauni.  62b. 
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181 7.         auctioneer.    [Mr.  Justice  Dfl/tw.— In  the  case  of  Farfubdr 
^^^^  V.  Farley^  which  was  an  action  agabist  the  principal,  Lord 

9.  Chief  Justice  Gibbs  drew  the  distinction  between  the  case 

MuvM.  of  a  principal,  and  an  auctioneer.]  It  was  there  unne- 
cessary to  draw  such  a  distinction,  as  the  action  was 
brought  against  the  former ;  neither  was  it  in  that  case 
discussed,  whether  an  auctioneer,  under  the  circumstances, 
could  be  deemed  liable  for  interest. — [Mr.  Justice  DalUu. 
An  auctioneer  cannot  be  chargeable,  as  such,  unless  he 
make  interest  of  the  money  deposited  with  him.]  It 
would  be  then  necessary  to  have,  recourse  to  equity. — 
It  cannot  be  expected  that  the  plaintiffs  should  prove 
that  the  defendant  made  interest.  This  case  stands  on 
peculiar  grounds,  and  in  whatever  situation  the  defendant 
was  placed,  he  would  be  liable  for  interest,  for  the  facts 
take  it  out  of  the  general  rule.  In  the  case  of  Spwrrur 
y.  Eldifion  (j),  where  the  plaintiff,  an  auctioneer,  having 
sold  an  estate  for  the  defendant,  the  title  of  which  was 
objected  to,  and  the  plaintiff  refused  to  return  the  de- 
posit, an  action  of  assumpsit  on  the  common  money  counts 
was  brought,  in  which  he  afterwards  paid  the  costs,  Lord 
ElUftbcrougb  held,  that  the  money  paid  on  account  of  the 
costs,  in  this  form  of  action,  could  not  be  recovered, 
but  that  there  should  have  been  a  special  count ;  he  was 
however  of  opinion,  that  the  plaintiff  might  recover  die 
money  actually  paid  on  the  other  counts. — That  case  esta- 
blishes, that  an  auctioneer  may  maintain  an  action  against 
the  principal  to  recover  damages.  The  defendant,  is 
this  case,  has  acted  as  principal,  and  conducted  himself 
as  such  to  a  late  period.  He,  therefore,  cannot  protect 
himself  as  being  an  auctioneer  or  agent,  for  he  is  liabk 
in  that  capacity,  unless  he  disclose  the  name  of  the 
principal  at  the  time  of  sale  (b).     Although  the  auc- 

(a)  5  Esp.  Rep.  I. (i)  Hanson  v.  Roberdeau,  Peake*t  N.  P. 

CaaetllQ. 
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tioneer  here  was  not  called  on  to  disclose  the  name  1817* 

of  the  principal,  still  having  acted  m  that  capacity,  he  ^T^ 

would  be  liable  as  such.  The  letters,  themselves,  are  ^^v. 
decisive  to  shew  that  the  defendant  acted  as  principal, 
and  in  neither  of  them  does  he  refer  to  the  real  principal 
or  his  attorney.  The  plaintifis,  therefore,  were  not  only 
entitled  to  the  deposit,  but  the  interest  also,  for  after  a 
negociation  had  been  carried  on  between  the  plaintiffit 
and  defendant  for  a  considerable  time,  it  cannot  be  con- 
tended that  the  former  are  merely  entitled  to  the  deposit 
without  interest,  for  they  are  clearly  entitled  to  it  by 
the  express  terms  contained  in  the  letter  from  the  de- 
fendant's attorney  of  the  22d  of  Jlfajp,  1816.  The  jury 
were  perfectly  warranted  in  having  found  a  verdict  for 
the  plaintiffs,  for  there  was  sufficient  evidence  to  sup- 
port such  finding.  The  defendant  stood  in  the  situation 
of  principal  from  the  time  of  sale,  until  the  18th  of 
February f  1817,  when  the  plaintifli  were  first  apprized^ 
by  letter,  of  the  real  name  of  the  person  to  whom  the 
estate  belonged.  The  defendant,  until  that  period,  em« 
ployed  his  own  attorney.  It  is  quite  clear  that  if  he  had 
made  interest  of  the  deposit,  as  an  auctioneer,  he  would 
have  been  liable  in  this  action ;  but  the  circumstances  of 
this  case  take  it  out  of  the  general  rule,  and  the  plaintifii 
are  therefore  entitled  to  recover  to  the  amount  found  by 
the  jury. 

Mr.  Seijt.  LenSf  in  support  of  the  rule,  observed,  that 
the  verdict,  found  by  the  jury,  was  merely  nominal,  in 
order  to  bring  the  question  before  the  court,  as  to  whether 
the  tiefendant,  as  an  auctioneer,  was  under  the  circum- 
stances, liable  to  pay  any,  and  what  interest,  on  the  de- 
posit received  by  him  from  the  plaintiffs.  He  insisted 
that  he  was  not  liable  to  pay  any  interest,  and  that  the 
present  action  was  not  maintainable,  on  the  ground  that 
he  merely  acted  in  the  capidty  of  an  auctioneer.    If  the 
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1817*  defendant  had  made  interest  on  the  depo«t»  and  the 

*p^  plaintifi  had  brought  an  aaion  against  him  for  mimef 

V.  had  and.  received,  it.  is  a  question,  whether  interest 

Mu2fv*  might  be  recovered  quasi  damages  y  but  even  a  prindpai 
is  not  liable  to  pay  interest  in  aU  cases,  hot  only  under 
peculiar  circumstances.  There  is  a  certain  £uth  between 
the  vendor  and  purchaser,  as  the  one  is  to  make  oat  a  good 
title,  and  the  ^ther  expects  to  receive  it.  The  deposit 
left  with  the  auctioneer,  therefore,  by  the  purchaser,  is 
not  to  be  considered  as  money  lent,  but  merely  a  pay« 
ment  on  account  of  a  purchase  to  be  completed  there- 
after. If  a  good  title  be  not  made  out,  both  the  parties 
are  disappointed,  but  no  blame  can  be  imputed  to  either. 
There  is  nothing,  in  this  case,  which  implies  deftmlt  or 
negligence,  on  the  part  of  the  defendant,  to  make  hiat 
liable  for  interest.  If,  therefore!  the  plaintifis  be  entitled 
to  recover,  it  must  be  in  the  shape  of  damages,  for  the 
defendant's  notiiaving  returned  the  deposit  sooner;  but 
as  the  defendant  did  not  know  whether  the  vendor  couid 
or  could  not  make  out  a  good  title,  he  cannot  be  liaUe 
for  interest,  and  more  particularly  so,  as  no  demand  was 
ever  made  on  him  to  return  the  deposit.  The  cases, 
which  have  been  previously  determined,  apply  to  prin- 
cipals only,  and  there  is  no  decision  to  warrant  the  allow- 
ance of  interest  by  an  auctioneer  to  a  purchaser  of  an 
estate  from  the  time  he  received  the  deposit.  The 
plaintifii,  in  this  case,  are  not  entitled  to  recover  by  the 
general  principles  of  law,  for  an  auctioneer  is  no  party 
to  the  original  contract;  and  is  merely  to  be  considered 
as  a  stake-holder,  for  the  money  deposited  with  ^Sm^ 
until  it  be  determined  whether  the  vendor  make  out  a 
good  title,  in  order  to  the  completion  of  the  purchase. 
In  Caltffn  v.  Bragg  (a),  it  was  held,  that  interest  was  not 
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allowable  for  money  lent  generaUy,  without  an  express  I8l7a 

or  implied  contract;  but  in  this  case  the  money  was  £J^ 

merely  to  remain  with  the  defendant,  until  it  had  been  v. 

determined  whether  he  should  return  it  to  the  vendor  or 
to  the  purchaser.  £ven  if  he  should  have  made  interest 
on  it)  he  would  have  been  bound  to  have  had  the  money 
ready  immediately  on  the  completion  of  the  purchase,  or 
failure  of  the  contract.  As,  therefore,  there  is  no  ex- 
press contract  to  entitle  the  plaintifis  to  recover  interest, 
what  damages  have  they  really  sustained?  They  had 
no  means  of  making  interest  of  this  money  themselves, 
as  they  paid  it  over  to  the  defendant,  under  the  idea 
that  the  completion  of  the  purchase  would  be  beneficial 
to  their  interests*  The  defendant,  therefore,  cannot  be 
considered  as  answerable  for  damages,  until  it  was  ap- 
parent that  he  knew  the  contract  could  not  be  further 
proceeded  in.  Had  he  retained  the  money  beyond  that 
period,  he  might  have  been  liable  for  damages,  but  as 
this  was  not  proved,  the  action  was  not  maintainable. 
An  abstract  question  may  be  raised,  whether  an  action 
may  be  maintained  under  the  present  circumstances,  after 
a  demand  made  for  the  deposit;  but  still,  as  it  has  not 
appeared  that  such  demand  was  ever  made,  it  is  not  ne« 
cessary  to  consider  its  effect.  The  letters,  in  this  case, 
obviate  aU*  doubt.  It  is  true,  that  the  principal  is  not 
named  in  them,  but  still  the  contract  was  kept  open  with 
the  consent  of  the  plaintifis,  for  the  express  purpose 
of  completing  it.  The  parties,  too,  suggested  modes  of 
accommodation,  and  the  letter  of  the  26th  of  May, 
1816,  which  was  about  the  time  this  action  was  com« 
mencedy  shews  that  each  of  the  parties  was  desirous  that 
an  ultimate  arrangement  should  be  effected.  The  name 
of  the  principal  was  not  concealed  in  the  correspond- 
ence. The  plaintiffs  must  have  been  aware  that  the 
estate  did  not  belong  to  the  defendant,  and  it  is  nowhere 
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t817-  intimated  that  they  treated  him  as  the  principal^  ther^ 

1^^  fore  they  cannot  say  that  they  have  been  at  any  time 

«•  entitled  to  damages,  as  not  even  the  slightest  imputation 

of  misconduct  can  be  cast  on  the  defendant  throughout 
the  whole  of  the  transaction. — ^The  case  of  Maherltj  v. 
Robins  was  merely  an  action  for  money  had  and  received  $ 
and  the  counsel  for  the  plaintiff  there  consented  to  re- 
duce the  verdict,  by  striking  off  the  interest.  It  there- 
fore has  never  been  decided  whether  an  auctioileer  is 
liable  to  pay  interest  on  a  deposit,  in  the  event  of  the  non- 
completion  of  the  purchase ;  neither  is  it  stated,  in  that 
case,  whether  there  was  an  express  or  limited  contract 
between  the  parties,  or  whether  the  defendant  had  made 
himself  liable  to  damages  after  his  authority  had  ceased. 
Here,  the  defendant  acted  as  auctioneer  throughout|  and 
could  not  therefore  be  liable ;  and  it  is  doubtful  whether 
even  the  principal  himself  could  be  deemed  so,  as  no  blame 
could  be  imputed  to  him.  In  Burrougb  v.  Skinmr  (a)^  it 
is  said,  *  that  an  auctioneer  should  not  pay  over  the  de- 
posit until  the  sale  be  carried  into  effect,  because  he  is  con- 
sidered as  a  stake-holder  or  depositary  of  it,  and  holds 
it  for  that  purpose.  The  case  of  Spurrier  v.  EUkrtom 
is  inapplicable  to  the  present,  as  there,  the  plaintiff 
was  an  auctioneer,  and  the  question  was,  whether  he 
could  recover  the  costs  of  an  action  against  the  principal 
^  as  for  money  paid;  but  the  court  held,  that  he  shoold 

have  declared  specially.  This  case,  therefore,  embraces 
a  new  question,  and  may  be  contradistinguished  from 
those  which  have  been  previously  determined ;  and,  as 
in  nearly  all  these  cases,  the  action  has  been  against  the 
principal,  the  defendant,  not  only  on  principle  and  by  the 
general  rules  of  law,  but  under  the  peculiar  circumstances 


(a)5  AifT.9639. 
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of  this  case>  and  as  no  blame  can  be  imputed  to  hinif  is  181 7. 


not  bound  to  pay  the  interest  claimed  by  the  plainti£Es. 

Mr.  Justice  Dallas. — As  this  case  was  tried  before  the  o. 

Lord  Chief  Justice,  the  court,  in  consequence  of  the  high  Mumw. 
respect  which  they  consider  to  be  due  to  him,  are  desirous 
to  communicate  with  him  before  they  deliver  their  ulti- 
mate opinion.  If,  however,  an  immediate  decision  were 
necessary,  I  should,  myself,  experience  no  difficulty  on 
the  question.  If  this  case  rested  on  the  general  ques- 
tion, whether  an  auctioneer  is  liable  to  interest  on  a  sum 
deposited  with  him  on  the  purchase  of  an  estate,  and 
the  purchase  is  not  completed,  I  might  require  time  for 
further  consideration.  It  has  been  decided,  in  many  cases, 
that  a  principal  is  liable  for  interest,  but  it  has  never 
been  held  that  a  purchaser  is  entitled  to  recover  interest 
from  an  auctioneer  with  whom  money  has  been  deposited  ( 
still,  however,  an  auctioneer  may,  or  may  not  be  liable» 
according  to  the  nature  and  circumstances  of  the  case.— 
My  brother  Lens  has  argued  thb  question  with  great 
propriety,  by  having  traced  the  contract  from  its  original 
source.  ^  The  principal  contracted  to  make  a  good  title 
to  the  estate,  on  a  given  day,  and  on  the  faith  of  such 
undertaking,  a  sum  of  money  was  paid  by  the  purchaser, 
and  deposited  with  the  defendant  as  the  auctioneer.—^ 
It  is  true,  that  the  purchaser  has  sustained  an  injury 
by  having  been  kept  out,  not  only  of  the  benefits  which 
he  expected  to  derive  from  the  completion  of  the  pur- 
chase, but  also  from  the  advantages  he  might  have  re^ 
ceived  from  the  employment  of  the  money  deposited 
with  the  defendant.  There  is,  however,  a  wide  distinc- 
tion between  the  situation  of  a  principal  and  an  auctioneer, 
for  the  latter  merely  engages  to  keep  the  money  safely 
in  his  possession,  as  a  stake^holder^  and  if  the  auctioneer 
should  fail,  he  has  a  remedy  against  the  principal.F-^ 
Although  the  principal  is  liaUe  for  the  deposit,  still  the 
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181/.  auctioneer  was  only  bound  to  retain  it ;  and  his  liabilitfy 

^r^  therefore,  cannot  attach  until  a  demand  be  made  on  lum 

V.  for  its  repayment,  and  he  is  consequently  only  answerable 

^^w.  g^Q^  ^1^^  ^Ij^^  Qf  g^^i^  demand.  His  obligation  b  mcrdj 
to  retain  it  till  a  certain  day,  and  if  he  do  so  after  that 
day,  a  damage  would  accrue  to  the  purchaser ;  but  even 
then,  it  is  incumbent  on  the  purchaser  to  prove  that  he 
had  demanded  the  money.  In  this  case^  it  does  not 
appear  that  any  demand  was  ^er  made ; — the  contract 
was  kept  open  between  the  parties,  and  different  negtv 
tiations  took  place  for  carrying  its  completion  into  efikt, 
and  all  these  arrangements  were  a  continuatipn  of  the 
original  obligation.  I,  therefore,  am  led  to  conclude^  on 
the  special  circumstances  of  this  case,  that  the  defendant 
is  not  liable  to  the  plsuntifis  for  interest,  and  the  principal 
ground  which  induces  me  to  form  this  opinion  is,  that  it 
does  not  appear  that  any  demand  for  the  re^payment  of 
the  deposit  was  ever  made  on  him. 

Mn  Justice  Park.-— I  feel  no  difficulty  in  saying  that 
I  do  not  consider  the  plaintiffs,  in  this  case,  entitled  to  in* 
terest,  on  the  groimds  which  have  been  suggested  by  my 
brother  Da/lat. — ^This  action  was  brought  under  special 
circumstances,  and  although  the  contract  was  kept  open 
between  the  parties  for  a  long  space  of  time,  still  the 
plaintiffs,  themselves,  shewed  no  disposition  to  put  an 
end  to  it ;  and  the  defendant,  therefore,  cannot  be  con- 
sidered liable.  No  case  has  been  decided,  as  to  the  gene- 
ral principle,  whether  an  auctioneer  be  or  be  not  liable  for 
interest  on  money  deposited  with  him  by  the  purchaser 
of  an  estate,  oh  the  vendor  not  being  able  to  make  a 
good  title.  In  De  Bernalis  v.  fVood^  the  action  was  brought 
against  the  principal,  and  not  the  auctioneer.  If  it  were 
necessary  to  decide  the  general  question,  in  this  case,  as 
to  an  auctioneer's  liability  for  interest,  I  should  not  fed 
^  myself  justified  in  delivering'  my  opinioui  before  I  had 
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further  considered  the  subject.  In  Edwards  v.  Hodding{a),  1817. 

it  has  been  held,  that  an  auctioneer  is  a  mere  stake-  ^T"^ 

holder^  and  not  to  be  considered  as  an  agent  for  both  «. 

parties^  The  plaintiffs  here  had  a  remedy  against  the  prin- 
cipal;—-it  is  therefore  a  great  hardship  that  the  defendant 
should  be  liable  to  interest  on  a  sum  deposited  with  him, 
from  which  it  does  not  appear  that  he  has  derived  any 
benefiti  and  as  no  demand  has  been  made  on  him  for  its 
being  returned^  I  think  it  unnecessary  to  deliver  my  senti- 
ments more  fiilly. 

Mr.  Justice  BuR rough. — An  auctioneer  can  be  con- 
sidered responsible  biit  on  two  grounds ;— the  one,  where 
the  contract  between  the  vendor  atid  purchaser  is  re- 
scinded ; — ^the  other,  where  a  demand  has  been  made  on 
him  to  return  the  sum  deposited, — ^until  then  he  holds  it 
as  a  trustee.  The  case  of  Edwards  v.  Nodding  was  de- 
cided on  the  special  ground,  that  the  defendanty  as  the 
attorney  for  the  vendors^  was  aware  that  there  was  a 
defect  in  the  title,  and  that  he  should  not  have  paid  over 
the  money  to  the  vendor  while  that  defect  existed ;  and 
that  he  was  therefore  answerable  to  the  purchaser  for 
money  had  and  received. 

Rule  absolute^  to  enter  a  ver- 
dict for  the  defendant  (i). 


(a)  1  Marsh.  377.— (&)  The  reporter  hat  since  learnt  thai 
Lord  Chief  Justice  Gibbt  concurred  with  the  court  in  the  abcnre 
judgment. 
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Wednesday'^  Nov.  19. 

The  Court  did  not  sit  this  day,  in  consequence  of 
the  funeral  of  her  Royal  Highness  the  lamented 
Princess  Charlotte  of  Wales. 


Saturday, 
Nov.  22. 

A  prisoner,  in 
execution,  on  an 
attachment  for 
non-payment  of 
costs  pursuant  to 
an  award,  may 
be  brought  up  at 
the  instance  of 
the  prosecutor 
to  deliver  in  a 
schedule  of  his 
effects  under 
the  compulsory 
clause  in  the 
statute  of  the 

32  Geo.  2,  c.iS, 
as  that  statute 
may  be  incor- 
porated with  the. 

33  Geo,  3,  c.  5. 


REXtV.  CuRWEN,  a  prisoner. 

The  defendant)  a  prisoner^  in  the  custody  of  the  wardfB 
of  the  Fleet,  under  a  writ  of  attachment  for  contempt,  in 
non-payment  of  costs  pursuant  to  an  award  which  hid 
been  made  a  rule  of  court,  was  on  a  former  day,  in  thb 
term,  brought  up  at  the  instance  of  the  prosecutor,  under 
the  compulsory  clause  of  the  stat.  32  G.  2,c.  28,  /.  ]6<«> 
Mr.  Serjt.  Heynvood  and  Mr.  Seijt^  (^opkyf  for  the  pri- 
soner, contended,  that  this  court  had  no  jurisdiction  ibr 
this  purpose,  as  the  defendant  did  not  come  within  the 
purview  of  the  32  Geo.  2,  as  the  compulsory  clause  in  that 
statute  was  not  applicable  to  this  case,  since  it  did  not 
extend  to  debtors  who  sought  relief  under  an  attach- 
ment, but  only  to  such  as  were  charged  in  execution. 


(a)  By  which  it  is  enacted,  *  That  if  any  prisoner,  who  shall  be 
«  committed  or  charged  in  execution  in  any  prison  for  any  debt  or 

*  damages  not  exceeding  ^100,  besides  costs,  (since  extended  H 
«  ^300.  by  the  statutes  «6  Geo,  3,  c.  44,  s.  2.  and  33  Geo.  3,  c.5, 

*  5.  3.)  shall  not  within  three  months  next  after  every  such  unaoaa 

*  shall  be  committed  or  charged  in  execution,  deliver  up  hisesttte 
«  and  effecis  to  satisfy  his  creditors,  the)  may  compel  such  prisoacr 

*  to  be  brought  up,  and  deliver  into  court  a  schedule  of  his  estale 

*  and  effects,  and  the  incumbrances  affecting  the  same,  uix>n  m\ 

*  giving  the  prisoner  twenty  days  notice  of  such  intention,  in  older 
'  that  his  estate  and  effects  may  be  divested  out  of  him  and  j 

*  atid  conveyed  as  thereinafter  directed.* 
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The  33  Geo.  3,  c.  5,  /.  4  (a),  cannot  avail  in  this  case.—  I8I7. 

The  32  Geo.  2,  which  contains  a  penal  clauset  must  be  con-  ^^^ 

strued  strictly,  for  if  a  debtor  do  not  deliver  in  a  schedule  v. 

of  his  effects,  and  make  an  assignment  thereof  for  the 
benefit  of  his  creditors,  he  is,  by  the  17th  section  of  that 
act,  liable  to  transportation  for  seven  years.  This,  there- 
fore) cannot  apply  to  a  prisoner  in  execution  for  non- 
payment of  costs.  Both  these  statutes  were  passed  with 
two  objects  in  view,  the  one  for  the  relief  of  debtors,  and 
the  other  to  compel  thenfi  to  deliver  up  their  effects  for 
the  benefit  of  their  creditors ;  but  the  33  Geo.  3,  c»  5, 
cannot  be  extended  to  compel  a  prisoner  for  non-pay- 
ment of  costs,  to  deliver  a  schedule  of  his  effects  as  a 
conmion  debtor,  under  the  compulsory  clause  of  the  32 
Geo.  2,  c.  28. 

Mr*  Serjt.  Bbsiet,  eontri^  insisted  that  these  statutes 
must  be  incorporated,  for  that  by  the  3d  section  of  the 
33  Geo.  3,  the  creditor  was  to  have  such  remedy,  in  com- 
pelling the  debtor  to  deliver  up  his  effects,  as  was  given 
by  the  32  Geo.  2;  and  the  former  statute  extends  to 
prisoners  in  execution  under  an  attachment  for  costs,  on 
an  award.  On  the  construction  of  the  whole  of  the 
Statute  of  33  Geo.  3,  a  prisoner  cannot  be  entitled  to  relief, 
without  being  subject  to  the  compulsory  clause  of  the 
32  Geo.  2. 

The  court,  wishing  to  be  acquainted  with  the  practice 
of  the  King^s  Bench,  in  cases  of  this  description,  and  the 

(a)  Whereby,  after  reciting  that  pejrsoos  are  often  committed  on 
attachments  for  not  paying  money  awarded  under  submissions  to 
arbitration  by  or  made  rules  of  court,  and^  likewise,  not  paying 
costs  duly  and  regularly  taxed  and  allowed,  after  proper  demaocS 
made  for  that  purpose,  and  also  upon  writs  excommunicaio  capiendo, 
or  other  process  for,  or  grounded  on  the  non-payment  of  costs  or  ex- 
peaces  in  causes  or  proceeding?  in  ecclesiastical  courts,  it  is  declared 
atid  enacted,  that  *  All  such  persons  are  and  shall  be  entitled  to  the 
'  benefit  of  this  act,  and  su^ect  to  the  same  terms  and  coDditions 
'  at  are  therein  expressed  and  declared^  with  respect  to  prisoners 
*  for  debt  only.* 
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]^17«  constructioii  which  had  been  there  pot  on  these  statutes, 


Rex 


took  time  for  the  purpose  of  making  inquiry^  and, 
T."  On  this  day,  Mr.  Justice  Dallas  delivered  the  follow^ 

CiTRWBir-        jng  judgment : 

In  this  case^  it  has  been  contended,  that  the  prisoner 
is  not  within^  the  compulsory  clause  of  the  32  Geo.  2, 
c.  28,  coupled  with  the  S3  Geo.  Si  c.  5 : — by  the  fbrmer, 
a  debtor  is  boundy  on  request,  to  deliver. in  a  schedule 
of  his  estate  and  effects,  and  to  make  an  assignment  (x 
the  benefit  of  hb  creditors,  or  to  be  transported  for  seven 
years.  This  is  the  case  of  a  prisoner  in  execution  for 
non-payment  of  costs  under  an  award,  and  it  is  contendedi 
that  such  a  case  is  to  be  distinguished  from  that  of  a 
common  debtor} — but  there  is  no  ground  for  such  dis* 
tinction.  He  b  in  execution  for  non-payment  of  costs, 
being  so  much  withheld,  that  ought  to  be  paid  to.thf 
party  entitled  to  jity  and  no  general  ground  can  be  sqg- 
gestedy  why  his  property  should  not  be  delivered  up  to 
be  applied,  as  well  to  this  purpose,  as  to  every  other;— 
still,  however,  it  is  said,  we  must  look  to  the  letter  of  the 
law:  And  with  this  view  it  will  be  fit  to  consider,  ftrjt, 
the  cases  decided  between  the  32  Geo.  2,  r.  28;  Sicofidljf 
those  since  the  latter  statute ;  and|  Thirdly^  the  two  acts 
taken  in  connexion. — Firsts  as  to  the  32  Ge9.  2,  c.  28| 
for  the  purpose  of  discharging  a  debtor,  an  attachment 
^  for  non-payment  of  costs  has  always  been  treated  as  in 
the  nature  of  a  civil  remedy,  or  of  an  execution  in  a 
civil  suit. — Rex  v.  Stokes  (a),  Rex  v.  Myers  (b\  Rex  v. 
Pickerill  {c).  Next,  as  to  the  33  Geo.  S,  r.  5,  which  « 
declaratory,  as  well  as  enaaing:  and  in  substance  it 
declares  and  enacts,  that  persons  committed  on  attach* 
ments  for  non-payment  of  costs,  are,  and  shall  be  entitkd 
to  the  benefit  of  the  acty  on  the  same  conditions  as  are  in 
the  act  declared  with  respect  to  prisoners  for  debt  only;  and 

(fl)  Cowpi  135.; {h)  I  r.  /?.  S(J6 (c)  4  T.  R.  &09. 
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m  the  third  section,  the  creditor  is  to  have  such  remedy  I8I7. 

by  compelling  a  delivery  up  of  the  estate  as  is  provided  by  .^^ 

the  28  Geo.  2,  so  that  the  28  Geo.  2,  is,  in  this  respect,  v. 

incorporated  with  the  33  Geo.  3,  c.  5,  and  the  effect  of      •Corwbm. 

both  is  to  put  the  common  debtor,  and  the  debtor  in 

execution  under  an  attachment  for  non*payment  of  costs, 

on  the  same  footing.   So  it  would  be,  on  the  construction 

of  the  statutes  taken  together,  if  no  case  had  occurred 

either  before  or  since.   But  in  addition  to  those  of  previous 

occurrence,  in  Trinity  term,  47  Geo.  3,  Henry  Pearce,  a 

prisoner,  in  custody  of  the  sheriffs  of  London,  upon  a  writ 

of  attachment  for  contempt  in  non-payment  of  money 

pursuant  to  an  award,  and  of  costs,  was  broi\ght  up  at  the 

instance  of  the  prosecutor,  under  the  compulsory  clause 

in  the  general  insolvent  act  of  the  32  Geo.  2,  and  several 

times  remanded  in  the  course  of  that  and  the  subsequent 

term.     It  does  not  appear,  by  the  proceedings,  that  any 

pbjection  was  taken,  that   the  defendant  did  not  come 

within  the  provisions  of  that  clause;  but  there  appears  to 

jiave  been  an  objection  made,  that  the  defendant  was  not 

in  a  sufficiently  sane  state  of  mind  to  be  examined.    Look-* 

jng  therefore,  to  what  has  been  decided)  though  this  ques* 

tion,  in  terms,  does  not  appear  to  have  arisen  to  the  sound 

construction  of  the  statute,  and  to  the  sense  and  reason  of 

the  thing,  we  think  the  prisoner  ought  to  be 

Remanded. 

It  was  then  objected  that  the  prisoner  had  not  received 
safficient  notice,  and  that  he  should  have  been  brought 
up  within  the  first  seven  days  of  the  term.—- The  courtf 
however,  over*ruled  this  objection,  and  ordered  him  to 
be  brought  up  on  the  last  day  of  this  term,  to  be  re- 
'manded  until  the  first  day  of  the  next. — ^The  prisoner, 
however,  was  not  brought  up  in  pursuance  to  such  order, 
and  no  further  application  was  made  to  the  courts 

VOL.  I.  K  K 
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Monday, 
Nov.  94. 


FsRRT^  and  another,  v.  Williams. 


This  was  an  action  of  assumpsit j  broo^t  against  a  piir- 


The  defendaDt 
became  the  pur- 
chaser of  a  lease-   chaser  of  a  leasehold  estate  for  the  non-performance  of 

by  piSlic  au^       sm  agreement.    The  first  connt  of  the  declaration  stated, 

tion.  By  the        ^hat  the  phintifis  caused*  to  be  put  up  and  exposed  to 
conditiootofsalc       »     ^  .,.  .  ,         .    ,.  -    •       ^ 

It  was  stipulated    sale  by  public  auction,  a  leasehold  estate,  consistmg  oc 

^h'^e*  shouW  dweUing-houses,  buildings,  and  premises,  with  the  ap- 
immediauly  |iny  purteuances,  subject  to  the  foUowing  (amongst  otlief) 
f^rn'of^^"'  conditions  of  sale:  "That  the  highest  bidder  shooH 
purchase  money*  be  the  purchaser,  who  should  pay  down  immediatdf 
*'*"*"-  a  deposit  of  £25  per  cmt^  in  part  of  the  poidiase 
money,  and  sign  an  agreement  for  payment  of  the  re- 
mainder, within  twenty- eight  days  from  the  day  of  saie^ 
when  possession  should  be  given  of  the  part  in  hand:'' 


agreement  for 
payment  of  the 
femainder,  with- 
in  twenty-eight 
days  from  the 


day  of  sale,  when 

possession  should  — ^That  the  purchaser  should  have  proper  conveyance 

^7®?  ^  •  and  assignments  of  the  leases  at  his  own  expence,  widi- 


part  in  hand, 
and  that  the  pur- 
chaser should 
have  proper  con- 
veyances and  as- 
sign roeuts  of  the 
lea  es,  without 
leqiiirinfl;  the 
lessor's  title  on 

Eayment  of  the  remainder  of  the  purchase  money.  la  an  action  oVasswrnpntf  1 
y  the  seller,  for  the  non-performance  of  the  conditions  on  the  part  of  the  porchaserv 
the  declaration  stated  in  the  first  count,  that  the  plaintiffs  gave  the  defendant  [  — 


out  requiring  the  lessor's  title  on  payment  of  the  re^ 
mafnder  of  the  purchase  money :  and  that  if  such  pur^ 
chaser  should  neglect  or  £iil  to  comply  with  the  above  con^ 
ditions,  that  the  deposit  money  should  be  fbrfnted)  the 


sion,  according  to  the  conditions,  and  were  also  ready  and  willing  to  give  him  prapci 
conveyances  and  assignments  of  the  leases  of  the  estate,  on  payment  of  the  remaiader 
of  the  purchase  moneys  and  the  second  count  stated,  that  the  plaintifik  c(«ntncli' 
with  the  defendant  to  self,  and  the  defendant  to  purchase  an  estate,  aiid  that  on  Ok 
plaintiffs  having  piomised  the  defendant  to  convey;  he  promised  to  accept  thecontcv- 
ance  and  puy  the  rrmaincier  of  the  purchase  money  in  a  reasonable  time :  That  u* 
though  I  he  plaintifls  were  ready  and  willing,  and  offered  to  convey  and  assign  to  ifae 
defendant,  and  alxhough  a  reasonable  time  had  elapsed  for  accepting  the  coavev- 
ance,  yet  that  the  defendant  would  not  accept  it,  or  pay  the  remainder  of  tlie  purchase 
money.— On  a  motion  in  arrest  of  judgment,  on  the  grounds  that  the  plaintiffi  hsA 
not  set  out  their  title,  or  tendered  the  conveyances  to  the  defendant-— J7^/<^  thai  the 
plaintiffi  were  not  hound  to  set  out  their  utle,  and  that  the  allegation  of  their  baa| 
TCtdjrand  willing  to  conrey,  were  eauivalent  to  a pcrformauce  of  the  conditions « 
theit  ptrtt)  hot  that,  at  all  evenu,  such  objections  could  not  be  siftpportcd  after  veidieL 
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proprietor  be  at  liberty  to  re-sell  the  estate  by  public  or 
private  sale,  and  the  deficienqr  (if  siny)  attending  such 
second  saley  with  all  incidental  charges,  should  be  made 
good  by  the  defaulter.  The  declaration  then  averred,  that 
the  defendant  was  the  highest  bidder  for,  and  purchaser 
of  the  estate  at  the  sale,  subject  to  the  said  conditions,  for 
the  sum  of  «£2835,  and  paid  down  «£200,  in  part  of  the 
purchase  money,  and  signed  an  agreement  for  payment  of 
the  remainder,  within  twenty-eight  days  from  the  day  of 
sale;  and  thereupon  in  consideration  that  the  plaintiffs,  at 
the  request  of  the  defendant,  had  promised  the  latter  to 
perform  the  conditions  of  sale,  on  their  partst  as  vendorsy 
the  defendant  promised  the  plaintiffs  to  perform  the  said 
conditions,  on  his  part;  and  that  although  the  plaintiffs 
did  give  the  defendant  possession,  according  to  the  condi- 
tions, and  were  also  ready  and  willing  to  give  and  make 
to  him  proper  conveyances  and  assignments  of  the  leases 
of  the  estate,  at  the  expence  of  the  defendant,  on  pay- 
ment of  the  remainder  of  the  purchase  money,  according 
to  the  conditions,  and  well  and  truly  performed,  fulfilled, 
and  kept  the  conditions,  on  their  parts ; — Tet,  that  the 
defendant  did  not  nor  would,  pay  them  the  remainder  of 
the  purchase  money,  or  accept  such  conveyances  and 
assignments  as  aforesaid,  but  wholly  refused  so  to  do^ 
and  failed  to  comply  with  the  conditions,  or  complete  or 
perform  his  contract  of  purchase  or  agreement,  where- 
upon the  plaintiffs  re-sold  the  estate  by  public  sale,  for 
the  sum  of  £  1 438 :  10«.,  and  were  put  to  great  trmible  and 
«xpence  about  the  re-sale ;  and  that  on  that  second  sale, 
ihere  was  a  deficiency,  which,  with  the  duty,  which  was 
wholly  paid  by  the  pbdntifls,  and  all  incidental  charges, 
amounted  to  J^I600,  which  deficiency  was  still  unpaid, 
asid  unsatisfied  by  the  defendant.  The  second  count  stated 
that  the  plaintiffs  contracted  and  agreed  with  the  de- 
fendant to  sell,  and  the  defendant  contracted  with  the 
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1817*  plaintiffs  to  purchase,  a  certain  leasehold  estate  of  tk 

FsRRY         plaintiffs,  for  the  sum  o{ji2SS5;  and  in  conddendOD 
f •  thereof)  and  that  the  plaintiffs  had  promised  the  de 

'  *     fimdant  to  convey  to  him  the  said  last-mentioned  eitattr 

he  promised  the  plaintifl&  to  accept  the  conveyance  thtre- 
ofy  and  pay  them  the  purchase  money  in  a  reasonaMe 
time,  then  next  following :  That,  although  the  pbundfi 
were  ready  and  willingi  and  offered  to  convey  and  aap 
to  the  defendant  the  said  last-mentioned  estatCy  and  al- 
though a  reasonable  time  for  accepting  soch  convejaDCC^ 
and  paying  the  said  last-mentioned  porchase  money,  U 
long  since  elapsed; — Yet»  that  the  ddfendant  did  not 
nor  would,  within  such  reasonaUe  dme^  or  aficiwud^ 
accept  or  execute  such  conveyances  and  aasignmcnls  n 
last  aforesaid^  or  pay  the  purchase  money,  or  any  pat 
thereof,  or  in  any  manner  perform  the  said  last  acs- 
tioned  contract  for  the  purchase  of  the  said  last  mentkmri 
estate,  whereby  the  plaintiffs  not  only  lost,  and  weve  <fe* 
prived  of  all  the  benefit,  which  would  have  accroediff 
them  by  the  defendant's  performanoe  and  ocMnpletionsf 
his  said  last  mentioned  contract,  bat  were  pat  to  great  a- 
pence  in  respect  thereof,  amounting  to  the  sum  of  JGM^ 
and  were  also  put  to  forther  charges  amcKinling  to  £90df 
,  in  and  about  the  re-sale  of  the  said  last  menticDed  estiie 
to  another  purchaser^— The  declaration  abo  cootaiiMd 
counts  for  leasehold  premises  bargained  and  sQld,aad 
the  common  money  counts*  The  defendant  pleaded  tk 
general  issue  of  non^asBUmptit.  The  canse  was  tried  ke* 
fore  Mr.  Justice  Parkj  at  the  sitiings  at  Guj/diaUj  ifttrttr 
last  term,  when  the  jury  found  a  verdict  for  the  pfaiolifc 
Mr.  Seijt.  Bett^  in  the  last  tetkn,  kad  'ObtaiDed<ank 
MJf^  that  this  judgment  might  beanrestedf  on  the  g/Ltmih 
that  the  declaration  did  not  set  out  thecfilsdtuiff'stitkto 
die  estate,  and  that  there  was  no  aU^ptfaoii  of  die  cos- 
veyance  and.  assignments  of  the  leases  iwving  been  pK^ 
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pared  and  tendered.  He  cited  the  cases  of  Luxim  t. 
Robhmn  {a\  The  Duke  o£ Saint  Albans  v.  Shori{h\  PMlips 
T.  FieUing  (c)y  and  Martin  v.  Smitb  (d). 

Mr.  Serjt.  Faugian,  on  a  former  day  in  this  terms 
shewed  cause,  and  observedi  that  the  only  question  to  be 
considered  was,  whether  the  plaintifis  had  averred  a  suffi- 
dent  performance  of  the  contract,  on  their  parts,  in  the 
declaration.  Two  objections  have  been  raised,  the  jiGrj#i 
that  the  plaintifis  had  not  set  out  their  title  therein;  and, 
Si€ondly,  that  they  had  not  alleged  that  the  conveyances 
and  assignments  of  the  leases  had  been  tendered  or  pre- 
pared, but  merdy  that  they  were  ready  and  willing  and 
otEtred  to  convey  and  aasign.  This  latter  objection  witt 
entirely  depend  on  the  questions  whether  thb  be  a  con- 
dition precedents  or^  whether  from  the  intention  of  the 
parties,  the  acts  may  be  considered  as  mutual  and  con- 
cttrrent,  in  which  latter  case  the  allegation  of  the  plaintiflb 
of  being  ready  and  willing  to  give  and  make  proper  coiw 
.veyances  and  assignments,  is  sufficient,  without  an  aver- 
ment of  an  actual  teiyier.  All  the  cases  applicable  to  those 
covenants  which  may  be  considered  independent  and  those 
dependent  are  collected  by  Mr.  Serjeant  WilSams^  in  the 
case  of  ParJagi  v.  C^k  (e).  The  rules  are  theie  laid  down^ 
when  it  is  necessary  to  aver  performance  in  the  declaration, 
and  when  not;  it  was  in  that  case  held  that  if  it  were  agreed 
between  jt.  and  B.^  that  B.  should  pay  jt.  a  certain  sum  of 
money  for  his  lands,  on  a  particular  day,  that  it  was  an 
iadq)endent  covenant,  and  that  A^  mig^t  bring  an  action 
for  the  money  before  any  conveyance  of  the  land  by  him. 
In  this  case,  the  defendant  signed  an  agreement  to  pay 
the  remainder  of  the  purchase  money  within  a  specified 
time,  namely,  28  days  from  the  day  of  sale ;  but  no  precise 


1817. 

Fbrst 

Williams. 


(tf)    Dot^.  690,  y^, 

id)  6  41.  R.  556. (f) 


(6)  2  H.  BL  270. (<?)  «  H.  Bl.  I«3.- 

(f  >  1  JFrn-  Ssmnd.  39Qi  n.  4. 
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time  was  fixed  when  the  conTejances  and  asngnmentsof 
the  leases  were  to  be  executed  by  the  plaintiffs ; — on  the 
payment  of  the  residue,  the  defendant  would  be  entitled  to 
the  conveyances.   These,  therefore,  are  mutual  coTenantSi 
and  if  either  of  them  be  precedent,  it  it  that  of  the  de- 
fendant, for  the  conveyances  could  not  ceruinly  be  re- 
quired, until  the  remainder  of  the  purchase  money  had 
been  paid.    In  Morton  v.  Lamb  (a)  Lord  Kenyon  held  tint 
where  two  concurrent  acts  were  to  be  done,  it  was  suffidaK 
for  the  party  who  sued  the  other  for  non-performance^  to 
aver  that  he  was  ready  to  perform  his  part  of  the  contraa; 
and  in  Rawson  v.  Johnson  (^),  which  was  an  action  (at 
the  non-delivery  of  malt,  and  the  plaintiffs  alleged  diit 
they  were  ready  and  willing  to  receive  the  same,  and  piy 
for  it  according  to  the  terms  of  sale,  but  that  the  defend- 
ant refused  to  deliver;  it  was  sufiicient,  without  ave^ 
ring  an  actual  tender  of  the  price  agreed  upon.    Sc^in 
Jones  V.  BarlUy  (e\  where  it  was  agreed  that  some  act 
should  be  performed  by  each  of  two  parties,  at  the  sane 
time,  that  he  who  was  ready  and  offered  to  perform  lui 
part,  but  was  discharged  by  the  other,  might  maintain  aa 
action  against  the  other  for  not  performing  his  part  of 
the  agreement.    Here,  it  appears  that  the  plaindfi  were 
ready  to  convey,  but  that  the  defendant  refused  to  accqx 
the  conveyance,  and  thereby  failed,  on  his  part,  to  com- 
ply with  the  conditions  of  sale.     An  actual  tender  vai 
therefore  unnecessary,  as  the  refusal  amounts  to  a  diqicn- 
sation  of  what  the  plaintiffs  might  otherwise  be  com- 
pelled to  have  done.    They  averred  that  they  were  readf 
to  convey,  but  that  the  defendant  refused  either  to  acc^ 
the  conveyance,  or  to  pay  the  purchase  money.   It  miist^ 
therefore,  be  inferred,  that  the  plaintiffs  refused  to  tender 
the  conveyance  without  the  payment  of  the  remainder  of 


(«)  7  T.  R.  H9.^-^('*)  1  E.  R.  «03. (O  I>amg.  (SB4. 
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the  purchase  money.    He  also  referred  to  Kingston  v.  1817. 

Preston,  cited  in  Jon^s  v.  Bariley  {a).    The  plaintiffs  have         ymy 

also  alleged,  that  they  gave  the  defendant  actual  possession  '  9. 

of  the  premises.  Having  therefore  executed  the  contracts     Willi  ams. 

in  part,  the  defendant  could  not  refuse  to  pay  the  remainder 

of  the  purchase  money,  and  his  having  taken  possession  of 

the  premises,  is  equivalent  to  an  acceptance  of  the  plain- 

dfis'  title.    In  support  of  this  proposition,  he  relied  on 

the  cases  of  Boone  v.  £yre  {t),  and  Campkll  ▼.  Jones  (c). 

In  Wilks  V.  Jtkinson  {d)^  which  was  an  action  for  not 

delivering  goods  according  to  agreement,  after  demand 

made,  it  was  considered  unnecessary  to  adduce  evidence 

in  support  of  the  averment,  that  the  plaintiff  was  ready 

and  willing  to  accept  and  pay  for  the  goods.    The  de*- 

fendant,  here,  being  in  possession  of  the  premises^  was 

estopped  by  the  case  of  Campbell  v.  Jones^  firom  saying 

that  this  was  a  condition  precedent.-^till,    however^ 

these  are  mutual  and  concurrent  acts,  as  each  party  relies 

on  hb  own  remedy. — [Mr.  Justice  Burrougb  mentioned 

the  case  of  Maxwell  v.  Sharp  (#),  which  was  an  action  on 

an  agreement  to  transfer  stock,  and  the  declaration  was 

objected  toj  as  it  was  not  therein  stated  that  there  was  an 

actual  transfer  of  the  stock  \  and  Lord  Chief  Justice  Ryder 

there  said,  that  *  thb  objection  to  the  declaration  was 

<  founded  upon  a  supposition  that  the  transfer  of  the 

^  stock  was  acondition  precedent^  but  that  there  were  two 

'  mutual  and  independent  contracts,  for  the  breach  .of 

*  either  of  which  an  action  would  lie.^    If  the  transfer  of 

the  stock  were  in  the  present  case  a  condition  precedent, 

the  declaration  would,  nevertheless,  be  good,  for  as  the 

defendant  was  ready  to  transfer  the  stocky  he  is,  agreeably 


(a)  Doug.  689. {b)  8  Sir  W.  Black,  13ie,  S.  C.  1  H.  Black. 

S73,  Qotea. — (e)  6  T.  R.bJO. — (d)  1  Marsh.  418. (e)  Sayer, 

188. 
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to  what  is  faid  down  in  the  case  of  Lancashin  ▼.  KiUmg- 
nvorth  (j),  as  well  entitled  to  the  money  agreed  for,  as 
if  it  had  been  actually  transferred.] — ^The  plaindlK 
trusted  to  the  personal  security  of  the  defendant,  who 
now  seeks  to  arrest  the  judgrnenf  after  verdict^  by  whidi 
the  declaration  is  aided,  even  if  it  should  have  been  de- 
fective. As  to  the  firsl  objection,  of  the  plaintifis  not 
having  made  out  their  title,  it  cannot  be  for  a  moment 
supported ;  for,  by  the  conditions  of  sale,  the  defembflt 
has  altogether  dispensed  with  it.  Itf  the  case  of  PUlfyt  ▼. 
Fielding  it  was  otherwise,  for  the  defendant  there  agteed 
to  pay  the  remainder  of  the  purchase  money,  on  having 
a  good  title.  The  objections  which  have  been  raiised  are 
equally  applicable  to  the  first  atid  second  counts  of  die 
declaration,  the  latter  of  which  is  much  strong^  tlian 
the  first,  as  the  plaihtifi^s  there  averred,  that  they  were 
ready  and  witling  to  convey  to  the  defendant,  but  xM 
the  latter  not  only  refused  io  accept  or  execute  the  coil- 
veyances,  or  p^  the  purchase  money,  but  also  that  he 
Woufd  ttot,  In  any  manner,  peffform  the  contract  for  the 
ptli'ch^e,  on  his  part.  He  referred  to  the  case  offTvioM 
P^V  ('}>  ^here  it  Was  held  that  if  all  award  were 


nlade  by  arbitrators,  between  A  and  E.,  thai  J.  ^oidd: 
pay  c£lO  to  JEf.,  and  that,  in  consideration  thereof,  3. 
should  give  a  bond  to  A.  to  secure  the  enjoyment  of  Ismd, 
or  pay  him  <£40,  an  allegation  that  A.  had  performed 
the  award,  oh  his  part,  was  sufiicielit,  without  alleghq; 
payitient  of  the  £10'^  and  this  being  nioved  in  arrest  of 
jud^etit,  th^  (roiirt  held,  that  although  it  was  a  condition 
precedent,  yet,  Ti^hdh  th6  plabtiff  said  he  had  peHbrmed 
the  award,  on  hii  part,  it  muit  be  intended  that  he  had 
performed  it,  and  that  it  was  good  in  substance,  though  sot 
in  form;  and  that,  at  all  events,  the  defect  of  not  shewing 

(a)  1  Ld.  Raym.  686. (b)  Cro.  Car.  384. 
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performance  was  aided  by  the  defendant's  having  pleaded  1817. 

to* the  isftie.    The  averment  of  the  plaintift,  in  this- de-         jx^^^^ 
ckR^tion,  is  sufficient^  as  an  actual  tender  of  the  con-  o. 

veyances  by  them  was  not  necessary,  and  they  are,  there-     Williams. 
fore*  entitled  to  recover;  and  the  general  averment  of  their 
being  ready  and  willing  to  convey  th^  estate  is  equally  so 
and  cannot  be  taken  advantage  of,  after  verdict. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Copbjy  m  support  of  the 
rule,  submitted,  that  the  judgment  should  be  arrested, 
as  the  jtrry  bad  merely  given  a  general  verdict  for  the 
phintiffs,  who  were  not  required  by  (he  conditions  of 
sale,  to  set  out  the  lessor^s  title;  but  still  it  wte  absolutely 
incumbent  on  them  to  set  out  their  own.    It  did  not 
appear,  by  the  first  count  of  the  dechration,  that  the 
plaintiflfs  had  any  title ; — they  might,  therefore,  be  total 
strangers  to  the  contract,  and  might  not  be  empowered 
to  give  the  purchasers  prdpef  conveyances  and  assign- 
ments of  leases.    The  averment  of  being  ready  and  will- 
ing  io  make  a  proper  coifveyance,  was  insufficient,  with* 
otit  shewing  that  they  were  entitled  to  do  so.    The  second 
cotint  was  altogether  bad,  as  the  plaintifiv  there  merely 
promised  to  convey  an  estate  to  the  defendant,  and  the 
conditiotii  of  sale  ai«  not  even  ther^  stated.     The 
plaintlffii  have  therefore  stipulated  to  convey  an  estate  ill 
both  counts,  and  unless  they  had  a  good  title  to  do  so, 
such  stipulation  would  be  altogether  Ineffectual.      A 
party  who  undertakes  to  convey  an  estate  for  money  im<» 
pliedly  contracts  that  he  has  a  good  title,  for  the  term  cdd« 
veyancci  ex  vi  termtnif  must  imply  that  the  person  con* 
veying  had  a  good  title  ;-^'-as  this  was  to  absolute  sale  of 
a  leasehold  estate,  it  was  equsllly  necessai*y  for  the  plaintiffir 
title  to  have  been  set  out  iii  that  count,     tt  has  been  con- 
tended, for  the  plaintifls,  that  it  must  depend  on  the  in^ 
tention  of  the  parties,  whether  thb  was  a  condition  pre-   ~ 
cedent,  or  whether  the  acts  of  tKe  {Minies  were  mutual 


5^  CAIBS  IH  UICRAELlf  A8  TBRMt 

1817.  ^^d  concurrent.    The  rules  laid  down  by  Mr.  Seijeafit 

i^'^^^  WilliamSf  in  tlie  case  of  Pordagi  v.  CoU^   are   founded 

V.  oxx  technical  rules ;  but  neither  of  the  principles  there 

Williams.  ^^^^^  ^^  support  the  plaintifis'  declaration,  for  it  is  there 
said,  that  when  a  day  is  appointed  for  the  payment  of  .a 
sum  of  money,  and  that  day  is  to  happen  after  the  tluag 
which  is  the  consideration  is  to  be  performed,  no  action 
can  be  maintained  for  the  money  before  such  perform- 
ance ; — that  where  the  mutual  covenants  go  to  the  whok 
consideration  on  both  sides,  they  are  mutual  conditioi^, 
and  performance  must  be  averred ;  —that  where  two  acts 
are  to  be  done  at  the  same  time,  as  where  A*  ccyvenants  to 
convey  an  estate  to  B.  on  such  a  day,  and  in  comido^ 
ation  thereof  B.  covenants  to  pay  A.  a  sum  of  monef 
on  the  same  day,  neither  can  maintain  an  action^  without 
shewing  performance  of ,  or  an  offer  to  perform  his  part, 
though  it  is  not  certain  which  of  them  is  obliged  to  do 
the  first  act.  If  both  parties  agree  to  do  a  thing  on  a 
certain  day,  and  one  of  them  do  it  on  a  subsequent  day, 
it  could  not  be  a  condition  precedent,  because  it  would 
be  contrary  to  the  intention  of  both  parties.  Here,  the 
defendant  signed  an  agreement  for  payment  of  the  re- 
mainder of  the  purchase  money,  within  twenty-eight  days 
from  the  day  of  sale ;  but  can  it  be  supposed  that  the 
plaintiffs  were  not  boui^d  to  furnish  him  with  a  proper 
conveyance. on  that  day?  The  defendant  certainly  could 
not  be  required  to  pay  the  remainder  of  his  purchase 
money,  until  proper  conveyances  had  been  tendered  and 
leases  duly  assigned  to  him  by  the  plaintiffs.  The  cases 
oijotusv.  Bariliy,  Glaiiirooi  v.  /Foodrcw  (a),  and  frffirfnm 
v.  Ntmn  (b)f  were  cases  of  sale,  in  which  the  acts  of  the 
parties  were  to  be  performed  at  a  giv^  day. .  In  C^mf 
M7  V*  Jones f  two  sums  w^re  to  be  paid  at  diffex«nt  periods* 


(fl)  8  T.  R.  366.— (i)  4  T.  R.  76i. 
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:H!id  the  court  there  held,  that  whether  covenants  were 
or  were  not  independent  of  each  other,  depended  on  the 
reason  of  the  case ;  and  as  the  plaintiff  there  covenanted 
to  instruct  the  defendant,  they  considered  that  such  in- 
struction must  be  gradual.  That  case  is  therefore  wholly 
inapplica}>le  to  the  present.  In  lUwson  v.  Jcbnwi^  which 
was  an  action  on  a  coiitnict»  the  jriaintiff' averred,  that  he 
was  ready  and  willing  to  receive  malt,  and  to  pay  for  it 
according  to  the  terms  of  sale,  but  that  the  defendant 
refused  to  deliver  it| — ^he  had  therefore  done  every 
thing  in  his  power  for  the  completion  of  the  contract. — 
So,  in  Wilks  v.  AtUnsm^  the  plaintiff  averred  that  he 
was  ready  and  willing  to  accept  and  pay  for  the  goods> 
and  Lord  Kenyon,  in  the  former  case  said,  '  the  acts  were 

*  to  be  done  at  the  same  time  and  place^  and  the  plaintiff 
'  went  there,  intending  to  do  his  part,  but  the  defendant 
'  staid  away  altogether,  and  it  will  not  be  necessary  for 
'  the  plaintifis  in  order  to  entitle  them  to  maintain  their 
^  action,  that  they  should  have  gone  through  the  useless 

*  ceremony  of  laying  the  money  down,  in  order  to  take 
'  it  up  again/  That  case,  therefore,  was  decided  under 
particular  circumstances,  inapplicable  to  the  present. — 
In  the  case  of  Maxwell  v.  Sharpy  the  plaintiff  had  done 
all  in  his  power  to  transfer  the  stock.  In  Merrit  ▼. 
Ram  (tf),  which  was  an  action  on  an  agreement  for  the 
transfer  of  stock,  the  plaintiff  averred  in  his  declaratioir, 
that  he  attended  all  the  while  the  books  were  open,  on  the 
day  on  which  the  stock  was  to  be  transferred  ^  but  that 
the  defendant  did  not  appear  to  transfer;  and  the  court 
there  held,  that  if  the  defendant  had  been  there,  the 
plaintiff  must  have  laid  down  his  money,  though  not  so 
as  to  part  with  it  until  transfer,  and  Lprd  Chief  Justice 
Pratt  there  said,  it  had  been  so  held  in  the  case  of  Turntr 
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V.  Goodwin  {a).  In  Vivian  ▼.  Shipping  {i\  it  was  unde- 
cidedi  whether  it  was  a  condition  precedent,  or  not,  and 
it  was  doubtful  whether  that  case  came  on^  on  demurrer 
or  in  arrest  of  judgment. — The  second  count  is  dearly 
defective,  and  may  be  taken  advantage  of  in  arrest  of 
judgment,  for  as  the  plaintifis  have  totally  omitted  to 
state  their  title  in  that  count,  the  promise  alleged  to  have 
been  made  by  the  defendant,  is  merely  an  inference  that 
such  a  sale  had  taken  place;  and  this  count  does  not  evm 
contain  premises  from  which  such  an  inference  can  be 
drawn,  and  Lord  Mansfi^U^  in  the  case  of  Rmhtm  v. 
Aspinal  (e\  is  stated  to  have  said,  that  *  a  verdict  wil 
^  not  mend  the  matter,  where  the  gist  of  the  case  is  not 
*  hud  in  the  declaration,  but  it  will  cure  ambiguity.*  In 
diis  count,  the  plaihtiflT's  title  was  not  even  adverted  to. 
The  case  of  PbilHps  v.  FiehBng  was  expressly  in  point; 
and  it  was  there  determined  by  the  court,  that  it  ou^  to 
have  been  averred  in  the  declaration,  that  the  seller 
actually  made  a  good  title^  or  a  tender  and  refusal,  and 
also  to  have  shewn  what  title  the  seller  had;  and  the 
court  of  Kin^s  Bench  in  the  case  of  Martin  v.  SmiA  (J) 
distinguished  that  case  from  Phillips  v.  FiekKng^  the  latter 
of  which  must  be  overturned,  in  case  the  verdict  pven 
for  the  plaintiffs  be  allowed  to  remain.  If  a  person  con* 
tract  to  purchase  an  estate,  he  cannot  be  bound  to  take 
it^  without  a  title  being  first  tendered  to  him ;  and  it 
must  be  therefore  the  most  material  part  of  the  plaintifis 
declaration  to  shew  that  they  could  make  out  a  sufficient 
title.  In  Luxton  v.  RoUnson^  which  was  an  action  on  an 
agreement  to  deliver  possession  for  certain  considera- 
tions, subject  to  a  forfeiture  on  failure  by  either  party,  it 
was  held,  that  the  person  who  was  to  deliver  possession, 


(c)  Fortes.  345.    S.  C.  10  Mod.  153. ib)  See  Ftner's  Abr, 

til.  Condiiion,  T.  pi.  10. (c)  D»ug.  6S3.— (cQ  6  E.  R.  5(5«. 
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could  not  sae  for  the  forfeiture  without  shewing  in  his  1817* 
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declaration  a  possessory  title  in  himself,  and  Mr.  Justice 

Butler  there  said,  *  the  plainti£F  was  to  deliver  possession^  o. 

*  and,  therefore,  he  ought  to  have  shewn  that  he  had  a     Williams. 
'  right  so  to  do.'     In  Glazebrook  v.  JFoodrofv,  Lord  Kenjon 

ssud, '  the  very  substance  of  the  consideration  to  entitle  the 

*  plaintiff* to  receive  the  money,  was  the  making  the  con- 

*  veyance  required,  and  that  as  the  parties  had  stipulated 

*  for  the  conveyance  and  the  payment  at  the  same  time, 
^  that  the  greatest  injustice  might  be  done,  if  the  court 

*  were  to  hold  otherwise/  That  case  cannot  be  distin- 
guished from  the  present.  In  Callonel  v.  Briggs  {a)  it 
was  held,  that  where  one  thing  was  to  be  the  considera- 
tion of  the  other,  although  there  might  be  mutual  pro- 
mises, still  that  performance  must  be  averred  and  proved. 
It  has  not  been  even  averred,  by  the  plaintiffs,  in  the 
second  count  of  the  declaration,  that  they  offered  to 
convey  within  a  reasonable  time,  but  they  merely  stated 
that  they  were  ready  and  willing  to  convey,  and  that 
although  a  reasonable  time  for  accepting  the  conveyance 
had  elapsed,  that  the  defendant  had  refused  to  accept  the 
conveyance  and  pay  the  remainder  of  the  purchase  money. 
As,  therefore,  neither  of  the  special  counts  state  the 
phuntifis'  title,  nor  a  tender  of  the  conveyances,  they 
were  clearly  defective,  and  as  in  the  latter  it  is  not  alleged 
that  they  were  ready  to  convey  within  a  reasonable  time, 
it  is  evidently  bad,  and  as  the  fdaintifis'  title  is  the  gist  of 
the  action,  its  omission  is  such  a  defect  as  not  even  to  be 
cured  by  verdict. 

Cur.  adv.  vuH. 

On  this  day,  Mr.  Justice  Daxxas  delivered  the  judg- 
ment of  the  court  as  follows: 

This  was  a  motion  in  arrest  of  judgment. — ^The  dc- 
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1817.  claration  consisted  of  two  special,  and  the  common  counts: 

To  the  two  former,  objections  have  been  raised. — ^The 
first  county  in  substance,  states,  that  a  leasehold  estate 
Williams.  ^^^  p^^  ^p  Jq,.  ^^i^^  subject  to  certain  conditions,  of  which 
one  was,  that  the  purchasers  should  have  proper  con* 
veyances  and  assignments  of  leases,  without  requiring  the 
lessor's  title.  What  the  buyer  therefore  did  not  stipulate 
to  require,  the  lessor  was  not  bound  to  state.  The  want 
of  such  an  averment,  therefore,  constitutes  no  objectiOD. 
It  was  next  urged,  that  the  tender  of  a  proper  asngn- 
ment  was  not  alleged ;  and  true,  it  is  not^  in  tenns :  but 
the  allegation  is,  that  he  was  ready  and  willing  to  gWtt 
proper  assignment  on  payment  of  the  remainder  of  tbe 
purchase  money,  according  to  the  intent,  tenor,  and  e£Fiect 
of  the  agreement  ^  but  that  the  defendant  refused  to 
accept  of  such  assignment,  and  to  perform  his  agree- 
ment according  to  such  intent  and  meaning.  Now,  the 
rule  is  clear,  that  if  performance  be  prevented  by  the 
act  of  one  party,  it  is  equivalent  to  a  performance  by  the 
others — and,  applied  to  this  case,  it  makes  an  end  of  the 
objection.  There  is  then  a  substantial  riglit  of  action  oo 
the  record:  whether  so  formally  pleaded,  as  to  be  good 
on  demurrer,  it  is  not  necessary  now  to  consider.  It  is 
enough  to  say,  that  this  motion  is  in  arrest  of  judgment, 
when  the  omission  of  that  which  is  form,  and  even  of  sob- 
stance,  shall  be  aided  by  verdict,  if  without  proving  it  at 
the  trial,  the  plaintiff  would  not  have  succeeded.  Tbe 
second  count  differs  fi-om  the  first,  in  these  respects;— 
nothing  is  stated  of  not  requiring  the  lessor's  title.  But 
the  agreement  set  forth  is,  that  the  one  shall  assign,  and 
the  other  accept.  It  then  avers,  not  merely  being  ready 
and  willing,  as  in  the  former  count,  but  an  actual  ofler  to 
convey  and  assign,  and  a  refusal  by  the  defendant  to 
accept.  To  this  count  it  is  objected ;— -first,  that  there 
is  no  tide  specially  set  forth;— secondly,  that  title  is  not 
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even  generally  alleged ;  and  thirdly,  that  there  is  no  aver-  1817- 

ment  of  the  actual  tender  of  any  conveyance  or  assign-        „  ^7^^ 
ment :  and,  true  it  is,  that  title  in  the  lessor  is  not  alleged.  v. 

It  becomes  therefore  unnecessary  to  consider  the  dis- 
tinction between  title  specially  set  forth,  and  title  ge- 
nerally alleged,  for  it  is  not  here  even  generally  alleged. 
If,  under  the  £icts  of  this  case,  such  allegation  were  ne- 
cessary, and  the  want  of  it  bad  on  demurrer,  we  are  now 
not  to  decide  on  demurrer,  but  on  a  motion  in  arrest  of 
judgment, — and  to  this  ground  our  consideration  must 
be  confined.  And  this  makes  it  unnecessary  to  go  into  the 
various  cases  which  have  been  cited,  every  one  of  which, 
if  it  were  requisite  to  examine,  is  to  be  distinguished 
m  many  other  respects  from  this; — but  for  the  pre- 
sent purpose,  it  is  enough  to  distinguish  them  in  this 
respect  only; — they  were  all  cases  on  demurrer.  I  need 
scarcely  say  they  depend  not  only  upon  diiSerent,  but 
upon  opposite  principles;  on  demurrer,  in  favour  of  cor- 
rect pleading,  every  objection  is  to  be  strictly  considered. 
After  verdict,  matter,  whether  of  form  or  substance,  is 
to  be  aided  by  the  verdict  in  favqpr  of  the  justice  of 
the  case.  The  authorities  to  have  been  cited,  on  the 
part  of  the  defendant,  should  have  been  after  verdict ; 
but  of  such,  as  are  applicable  to  the  point,  not  one  has 
been  brought  forward*  Confined,  therefore,  to  the  point 
of  motion  in  arrest  of  judgment,  it  becomes  necessary 
to  refer  to  the  agreement  and  breach,  as  stated  in  this 
count  of  the  declaration.  The  contract  alleged,  is  an 
agreement  by  the  defendant  to  purchasef  and  by  the 
plaintiffi  to  assign  and  to  convey  a  certain  leasehold  estate 
of  them,  the  plaintiffs,  and  after  verdict  it  must  be  taken 
that  the  contract  alleged  was  proved.  Nothing  is  said, 
4tt  to  title  or  right  to  convey;  but  it  is  insisted  that  in 
legal  construction^  such  an  agreement,  i.  /•  to  assign  and 
convey,  imports  a  right  to  assign  and  convey.    And  be 


^12  ^*?^  iN...M<Sf!tAI^$'.MA.^T.^¥> 

1W7»  f^  ^»  ^^''  ^^  PIW^^^  ^^  ^®  aiifumcnt, — ^for  if  such  be 

'-s^  tKe  construction  which  the  law  will  put  upon  the  con- 

/ ..  V.  tr^ct^  it  must  be  taken  that  the  assignment  offered  was  of 

Williams,  ^^^y^  ^  descripdon.  It  is  sufficient  to  set  forth  in  the  defja- 
ration  the  agreement  in  the  terms  in  which  it  exists.  T^ 
same  construction  must  be  applied  to  the  contrpctj  ^4,19 
the  statement  of  the  contract  in  the  declaration  it-hA^jh 
-done.in  the  present  case.  And  supposing  it  necessa^^ 
prove,  under  such  an  agreement^  an  offer  ^egaUy,to  ^fid/f^ 
it  must  be  taken,  after  verdi^t^  that  this  was  ptoy^.ttf^ 
the^ial;  inasmuch,  as  without  such.proofj^in  the  jpr^SMnj^ 
view  of  the  case,  the  plaintiffs  could  not  have  recovjsi)^ 
As  to  the  remaining  objectipn^  the  want, of  an  acq4 
tender,  it  Mrill  be  sufficient  to  say,  that  Uie  obj^ctioaif 
?feak^  in  this  respect,  tha^  as  appUed  to  the  forfWf 
cpunt ;  for  here,  an  actual  offer  to  couvjey  it  alleged,  m$ 
merely  that  they  were  ready  and  Yrilling,7r-aQd  a^if^fii^i 
by  the  defendant  to  accept.  It  wjill  be  ;sufficiei)t  tl^ 
fore  to  refer  to  what  has  been  said  before,  as  applying,  tf 
it  were  necessary,  with  more  force  to  this  count,  than  to 
the  former.  The  case  seems  to  be'st^iflTdeiitty  dear: 
but  if  any  illustration  -wtte  waantedi  -it  -ih^  be  derived 
from  the  last  case  on  this  subject  decided  in  this  court. 
In  Mason  v.  Center  (a),  it  was  urged  in  arrest  of  judg- 
ment, in  an  action  upon  an  agreement  to  assign  a 
lease,  that  the  plaintiff  should  have  averred  and  proved 
not  only  that  he  was  ready  to  make  a  good  title,  but 
that  it  was  in  his  power  to  have  done  so.— A  new  trial 
was  granted  upon  the  merits,  so  that  the  case  did  not 
turn  on  the  point,  whether  the  judgment  ought  to  be 
arrested.  Hut,  in  delivering  the  judgment  of  the  court,  my 
Lord  Chief  Justice  said,  *  the  action  cannot  be  supported, 
'  imless  the  plaintiff  shew  that  he  was  ready  and  aUe  to 
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'  make  an  assignment,  with  the  consent  of  the  original  18I7. 

*  lessor  in  writing,  which  may  be  done  on  a  future  occa- 

*  sion,  but  does  not  appear  to  have  been  proved  on  the  ». 

*  trial/  Now,  it  could  not  be  done  on  a  future  occasion,  if  Williams. 
the  want  of  such  an  averment  would  have  excluded  such 
proof,  nor  could  it,  on  the  samj^ .  ground,  have  been 
proved  on  the  trial  had  |  and  yet,  for  the  want  of  such 
proof,  the  new  trial  was  ordered.  Without,  there- 
fore, being  in  terms  averred,  the  ability  to  make  is  in- 
volved in  the  averment  of  being  ready  and  willing  to 
make  an  assignment  and  having  tendered  and  offered  to 
assign,  and  becomes  matter  of  necessary  proof  on  the 
trial,  to  enable  the  plaintiff  to  recover.  And  the  rule 
being,  that  whatever  is  sufficiently  alleged  to  let  in  proof, 
and  without  which  proof  the  plaintiff  must  have  failed^ 
will  be  intended  after  verdict  to  have  been  proved :  such 
intendment  must  be  made  in  the  present  case,  and|  con- 
sequently, the  plaintiff  is  entitled  to  recover. 

Rule  discharged  (a). 


(a)  See  Levy  v.  Lord  Birberi,  ante,  56* 
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Tuesday, 

^oy,25.  Hartley  V.  HoDsoN  (fl). 

A  bailable,  and     ^ 

not  a  tettatum      In  this  case,  a  h£iMei  not  a  testatum  capbu^  was  issuecf 

tuedmto  Dur-  *°^^  ^®  county  palatine  of  Durham^  and  signed  by  the 
Aom,  and  signed  filacer  for  that  county.  The  defendant  was  arrested,  and 
that  county.  The  P^^  ^  ^^  ^  upon  a  testatum  writ»  as  appeared  by  the 

defendant  was  bafl^piece,  which  the  defendant  got  allowed  aid  filed, 
arrested,  and  put  _,,      ,     ,        .  ^  •.,.••..•;', 

in  bail  as  upon  a  The  declaration  was  afterwards  delivered  in  the  onraal 
testatum.  Ade-  ^^j^^  j^^  ^y^j^  ^j^^  ^^^^^  ,^^  ^zid  in  Lincetnibiri. '^ 
claration  was  at-  '  , 

terwardsdeli-       long  since  as  1815,  judgment  Was  signed  for  w^t  6r  2 

[he*^enue  wii''^    pl^»  ^^^  ^^^^  judgment  obtained  on  the  22d  cfay  of 
laid  in  Lincoln-     Jprtl  in  that  year.    A  declaration  oil  the  r^cogdi^tflce 
nizance  of  bail     Was  afterwards  delivered,  to  which  Aie  'defendant  plewid 
was  entered  into   three  pleas,  and  the  cause  c^me  to  issue  ill  flik' tetmJ   ' 
and  a  declaration      Mt.  Serjt.  Hui/ock,  On  a  former  day  in  this*'  ienttitdv 

zrnc"e''wiraT^"  *»»»^  »  ^^^  ^"''  ***  ^^^  ^'^^^  ^*"  *^^  ^eC^gtAfiite 
wards  delivered,  should  be  made  cotifohnable  to  the  facts^  and  that,  i^die 
fendant  pleaded^.*  "^^^  ^^^>  ^^^  further  proi^eedings  should  be  staid.    6is 

On  a  motion  to  motion  was  erounded  ofa  the  foHowinit  objections^  tasatlj, 
^imend  the  entry      ,        ^  ^  .  ^,        \r       .  ,    r 

of  the  recogni-      that  there  was  no  cursitor  or  filacer  for  the  coWty  palatine 

l^io^rh^m     ^  ^«^*««»  and  that  ;in  original  eapms  could  not  issotJlmo 

^Held,  that  the  that  county:^ — ^That  the  recognizance  of  bail,  npon^irUth 

wbmS  Sil?  ^^«  plaintiff  was  proceeding,  was  wrongly  entitled  in  £fc- 

arrest,  and  )mt      Jofiy  the  venue  in  the  original  action  being  laid  in  JUie4r« 

allowed, as  uix>n  '^^^>  and  the  final  judgment  obtained  against  thede- 

a  testatum  fendant  in  this  action  was  in  that  county: — ^That  no  re- 

capias,  had  , 

waived  the  irre-    cognizance  of  bail  had  been  made  when  the  defendnt 


eSiyt^efiJlIid  to*   pleaded,  nor  until  the  judgment  signed  in  this  action  htd 

interfere,  but  lef^  been  set  aside :—  that  no  capias  ad  satisfacUndum  against 

ordinaiy^iemedy^  ^^^  principal  had  been  duly  returned  in  this  court  to  the 

and  expressed       time  when  an  application  was  made  to  set  aside  the  jodg* 

their  opinion  that  _ 

such  wriu  ought  ^  ^ 

not  to  issue  in  (a)  For  the  previous  proceedings  in  this  caae,  see  aiUe,  4S0. 

future. 
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tnent; — that  the  recognizance  of  bail  was  entitled  in  ^^^y 

Middlesex^  where  alone  it  could  be  entitled,  because  the  ^^v^ 

court  there  sit,  and  to  which  it  i&  ultimately  returned.  a^tley 

He  observed^  that  if  these  proceedings  were  sanctioned,  Hodsov. 

it  would  have  the  effect  of  aUowjpg.au  origipal  eaj^s  to  ^ 

i^sue  into  a  county  paktint. ' .-.t  .    vv^ 

I^e  said»..that  the  o)}j^t  of  the  motion  was  to  &U^r>.ti^e ' , 
entrj  of  the  recognizance  on  the  roll  from  Midikum  to 
Durham f  being  the  county  into  which  the  writ  hadorigi-t 
anally  issued.    There  is  a  filacer  for  the  county  palatine  of 
Durham f  and  a  capiai  is  sued  out  of  his  office,  and  forms 
no  part  of  the  record.    The  cursitor  furnishes  the  origi« 
.  ja^i  writ,  who  is  not  to  be  applied  to  in  Durham^  but  in 
the  county  in  whicb  the  yenue  is  laid.     As  to  the  ques* 
tion  of  a  writ's  issi^ng  iptoa  county  palatine,  and  that  the 
venue  mu^t  be  ^4  where  the  writ  is  executed,  thiere  is., 
t^  distinction  betfvv'e^i^  ^capw  and  z  Upturn /:apia$.  The 
Cj^eration  of  each>is  tj^  si«na^f^;f^^4|he  only  4ifferenc^  is, 
t^at  ia  the  Usiatumf  a^«(»i:Q9i(;^isi4opi^4^t0Fa|iiMtei(fi4ePt ' 
,T>qriihifitA:Spnie.APith^^5a|i^  ^^^f  ,Wi- 

ft^di^V^timQ  ^|co«^tft»i^tij>^4fc.f»Wi4*^^fettW#ill^ 

l5r*«r<^,jtt^(fi^|x^  oCfiac^w^  ihe 

.  4^}{uQtii$;^4,tl\c}^le£9iidgAi^^|])U'^       rwid»<l4«  .|iji«^tP"; 
.  jjw^gary  to  lay  the^n^w^cin^'th?  county  rtawWeh;,tbe 
fa/u(^i^i^s^%9  b^.tiiViWi$i|^t^  ittia.ord^itd, 

;that;Mflrre^th^fWflncij^wti  i^ajrFe»t^l^:yiitu«:oC.ft.<^j 
adf^ej^diftdumrm  au^y.fiounty,  wd  bail  be  put  in  there* 
Mpoa,  the  plaintiff  may  ded^e  in  ar  different  cOuxlly,' 
wiithouttUs  being  deemed  a  waiver  of  the  baik    In  the 
fasei  of  y^cksM  v.  Hutiter  (i),  it  was  hcld»  ttyaf  if  a  wr iitf  of 
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^16  CASBS  IN  MICHAELMAS  TERlOr; 

1817.  testatum  special  capias^  issued  from  the  court  of  Khtj^^ 

„  **"^^  'Bench y  were  directed  immediately^ to  the  sheriff  of  Dia^ 

V,  bathf  without  stating  the  intervention  of  the  bishop,  bi 

was  bound  to  execute  it^  and  that  a  bail-bond  taken  on 
the  arrest  was  legal ;  and  in  Chapman  v.  MadJssM((g)i  an 
attachment  was  granted  against  the  officer  of  the  biiiu^ 
of  Durham,  for  not  returning  a  writ  of  latitat  direeted 
hnmediately  to  him.  On  authorityi  as  well  as  prineipk^ 
therefore^  bail  having  been  put  in,  and  entered  int»"*a 
recognizance,  and  pleaded  to  the  action,  is  a  compkfl 
iTaiver  of  the  informality  of  the  capiai/tf-SLttf  such  ezistid. 
In  Shuttle  v.  Wood,  referred  to  by  Lord  E/Unhrougb  io  the 
case  of  Coxiter  v.  Burke  (^),  it  was  stated  that  the  recogxn- 
zance  in  this  court  binds  as  a  record  from  the  first  oif- 
tion,  and  before  it  is  filed  at  Westminsters  and  that, 
therefore,  where  it  was  taken  by  a  judge  of  this  court,  in 
which  case  a  special  entry  was  made  of^ts  being' 90  taken 
on  a  day  certain,  and  was  afterwards  filed  at  ^IPiRr/flMUfMs 
a  scire  fadas  lay  on  it  in  London^  where  it  was  so  takei^,  or 
in  Middleseuy  where  i«  was  filed,  and  beoakiieia  reosidvi 
court.  At  all  events^- therefore,  there  as'iibOQoa9[oo'r& 
alter  the  recogni2alEice^>-a6it  is  not  nedessd^'lo  entitle  di 
where  it  issues,  hvat  wherei  the  court  iit ; '  and  ^eacn^if  itbe 
writ  had  been  irregularly  ^tssfued^intjbefix^  instanceyttiU 
such  irregularity  is  waived  by.  th^  subfiie<^eat  >  <coodutt^f 
the  parties.  '  '''■   • '•':     i-   ,-     ■.v%        ':xn^ 

Mr.  Seijt.  Hulkck/m  support  of  the  rtlle^  idsiste^ttftt 
according  to  strict  legal  principles,  the- 'whole  of^thlie 
proceedings  were  irregular. — A  writ  need  not  issue  fMilb 
the  venue  is  laid,  for  there  are  only  two  wi^ts,  «idi«i^- 
tual  or  supposed.  A  testatum  capias  b  fbunded  on  a  lop- 
posed  (mginal,  and  is  only  necessary  whists  the  v^paity 
resides  in  another  county  dian  that  in  wfaicfa  itmfvkaaik 
— —  ■  -  -  - 1'--  ■  '    f'  ^'  ^^'•*^^- 


\ 


{N  TUB  MFTY- EIGHTH  TEARf  Oi;  QBO.  III.  517 

laid :  but  the  venue  must  be  laid  where  the  origio;^  wrk  IS17. 

actually  issued^  or  where  it  may  have  been  supposed  to  ^"^ 

have  issued.     The  case  of  Jackson  v.  Hunter  is  wholly  0. 

inapplicable  to  this  question,  as  here  the  parties  r^sided  Honao v. 
in  Durham,  A  bailable  capias  cannot  issue  into  a  county 
palatine^  because  it  is  an  original  writ;  and  the  venue 
being  laid  in  LmcotMsUn,  clearly,  shows  that  it  was  irre- 
gular. As,  therefore^  the  venue  could  only  be  laid  where 
the  original  issued,  and  as  an  original  issued  into  Dur* 
iam,  contrary  to  legal  practice,  the  venue  should  have 
been  laid  there  also ;  but  the  plaintiff  has  laid  it  in  Lo^^ 
dam,  for  the  purpose  of  obtaining  a  privilege  to  which  he 
is  not  entitled,  and  the  rule  must  therefore  be  made 
absolute. 

Cur.  adv.  vuk^ 

On  this  day,  Mr.  Justice  DALUks  delivered  the  folr 
lowing  judgment  :<^  . ,    .  . 

Without  saying  any  thing  o£  the  regularity  or  validity 
of  the  writ  which  issued  in  the.- first  instance,  or  what 
would  have  been  the  effect,  iC^the,  defendant. had  then 
moved  to  be  cUscbargod^  ov  to  Jiaye.  the  process  set  aside 
at  irregular  or  void>  it  is  enough  testate,, that  not  having 
done  so,  but  having  submitted  40). the  arrest,  and  put  in 
:bail^:and  having  himself  got  the  bail,  allowed  as  upon  a 
testatum  capias,  and  the  bail  being  bound  to  look  to  the 
conduct  of  their  {>rincipal  on  the  .single  ground  of  length 
4>f  time,  but  still  more  as  connected  with  ihese  facts,  we 
think  this  application  is  not  to  be  fayonred.  The  case  of 
-  Jatkson  v.  Hunter^  referred  to  by  my  brother  Blossei,  was 
not  a  case  in  which  the  proceeding  was  originally  void, 
the  writ  being  a  testatum  capias,  but  being  directed  to  the 
sfaicsiff  without  the  intervention  of  the  bishop,  the  court 
held  it  to  be  irregular  onlyj  and.  so  far  as  to  the  main 
point,  that  case  does  not  apply.    But  in  delivering  his 
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opinion,  L6rd  Kettyon  diys,  '  It  is  not  necessary  to  deter- 
<  mitfe  i)(^^er  the  defendant  in  the  original  cause  could 

*  or  C<Jnld  not*  have  set  aside  the  process  for  irregularity 
'  b^iftotidn  ;*  and  hfe  adds,  with  respect  to  the  defend*^ 
ant;  *  no  mjtiry  Was*  done  tb  him  by  a  course  less  cir- 

*  diirous,  and  less  eipebrire/    So  here,  no  injury  was- 
done'  to  the  defendantyWheth^r  itl'form  a  capias  issued  in 
the  first  tQstance»  instead  of  a  firtatum  capias  ;  and  this  is' 
not  an  application  on  the  part  of  the  bishop.     Even  if  it 
had  been  such,  from  the  case  of  Chapman  v.  Maddison  it 
will  be  seen  in  what  light  these  applications  are  ccmsi*- 
dered. — *  A  latitat  was  oiSered  to  the  proper  officer  of  die 
bishop  of  Durham^  and  a  demand  made  upon  him  to  issue 
the  usual  mandate  for  an  execution  of  the  process.    The 
officer  refused  to  receive  it,  upon  pretence  that  the  pro- 
cess of  the  King's  Bench  would  not  run  into  the  county 
palatine;  and  upon  motion  against  him  for  an  attach* 
ment,  a  long  argument  was  made  by  the  bishop^s  coun- 
sel, to  shew  that  no  process  would  run  there  but  from  the 
Exchequer;  but  the  cbun*,  on  consideration,  'Said>~  thit ' 
whatever  might  be  the  ca»e,  when  the  question  cMBeb^' 
fore  them  properly  upo^a  claim  of  conusance,  oi^plei  ■' 
to  the  jurisdiction,  yet  they  Would  never  end«te>'thil''i 
the  officer  should  i^efuse  to  recefve  thfeir  pfo^ess«*-  '  1^ 
mention  this  only  for  the  purpose  of  sh^ewing  the  ligfct- 
in  which  applications  of  this  sort  are  considi^red.  '  AMA '^ 
in  Hart^  assignee^  v.  Weston  {a) y  on  an  objection  sdM^' 
what  similar  to  the  present,  and  whidi  was  tdM^^*' 
action  of  debt  on  a  bail  bond,  the  objection  ^io^  tb" 
the  writ,  which  was  stated  by  the  declaration  td  tUffe 
been  sued  out  oit  the  23d  oi  Fehruafj^iht' ctfikt^AHn 
sitting,  which  was  impossible,' for  the  court  could  not  ot 
out  of  term,  even  though  on  demurrer^- Lord' ^jyTaai^Ei^ 


(a)  b  Bur.  95B6. 


I ^6  fix- 
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^aid,  <  this  is  a  catching  objection :  the  justice  of  the  C9f^^ 
^  is  plain,  and  an  objection  th^t  tends  to  obstruct  that 
^  justice  is  entitled  to  no  favour.'  Suchj  we  think,  is  the. 
tendency  of  the  present  objection ;  and  considering  length, 
of  time,  the  object  of  the  application,  and  all  other  cir- 
cumstances, we  decline  interfering!  leaving  the  party  to 
his  ordinary  remedy,  whatever  it  may  be.  At  the  sam^ .. 
timej  we  think  it  right  to  add,  that  such  writs  ought  not 
to  issue  in  future. 

Rule  discharged* 
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Gibson  v.  Bray  and  aniothfr* 


Tuesday, 
November  26. 


ThIB  was  an  action  of  trover,  brought  to  recover  certam  P<^«  w«f<^  "^nt 
^,-.,  i'.      fro*"  London  to 

shawls  and  lace  from  the  defendants,  ^w|lo  w^€  the  2a$igr^  ^nderland, 

nees  pf  one  Maribam,  a  bankrupt.    The  d?f«ndam«  JJJ^^'^^^'j^^^^ 
pleaded,  tbe  general  issue  of  npt  guUty.    At  the  trial  of  inclosing  an  in- 
thf  cause  before  Lord  Chief  JusticiB  GiUs  at  GmfdbaU,  ^I'biJcrto'jJ. 
at.tjb^  saltings  after  last  term,  it  ^ipptared  that  in  the  turn  such  of 
mwtfi  of  Number  last,  the  jJaintiflTs  traveller  from  ^^pZy^byhlm 
Xc«iW  was.  directed  by  the  bankrnpt,  a  shopkeeper  at  *«  as  short  a  liine 
^      ,    '      ,  ,  ,  .  .      Ti        r      .  .       aspoisible.    The 

Sufiilerumdi  to  send  him  a  quanuty  of  lace  for  inspection  goods  arrived  at 

and  approval,  representing  that  he  had  a  customer  re-  ^*^«  8^»op  o^ 'he 
quirUig  goods  of  that  description.     On  the  1 1th  of  that  evening  of  the 
momh,  the  plaintiff  selected  some  laces,  wliich  were  ^^,^^^^^^[^^1^1^^^ 

ih;  following 
day  he  committed  an  act  of  bankruptcy.     In  an  action  of  trovejr,  brought  by  the 
selle»  tijaiiKlt  tbe^asiigrKei  to  recover,  these  goods,—- A/i,  that  ihty  did  not  pass  to 
such  assignees  under  the  statute  21  Jac,  1.  cap.  \Q,  s.  1 1 ,  as  the  bankrupt  should  have 
been  illowed  a  reasonable  \ittit  fo  tfave'sekcted  such  goods  as  he  was  disposed  to  retain. 
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1B17-  packed  in  a  box^  and  sent  directed  to  the  b^kru^  lyf  ihe 

^  ^^  Newcastle  coach.     Oa  the  same  day,  an  invoice  was  sent 

Gibson  "-^  /» 

V.  tp  the  bankrupt  by  t^ne  post,  dpecifying  the  description  of 

the  laces,  and  stating  the  bankn^pt  to  have  bought  them 
of  the  plaintiff;  but  they  were  not  carried  out  as  in  tlie 
case  of  a  sale^  but  mierely.  the  price  of  the  different  goods 
was  affixed  to  each^  particuls^r^^^t-  llhis  invoice  was  in^ 
closed  in  a  letter  to  the  bankrupt,  requesting  him.to  cfy* 
turn  such  goods  as  were  not  approved  by  hiuip  inras  ^|hprt 
a  tinie  as  possible.  The  goods  arrived  at  the  shop  of  the 
bankrupt  on  the  evening  of  the  I  Zth  of  Novemher^  amd  oq 
the  following  morning  he  committed  an  act  of  bankn]ptcy» 
A  commission  was  accordingly  issued  against  him,  tbe 
docket  having  been  struck  on  the  18th  of  Novemliff 
and  the  commission  sealed  on  the  2i$t  j  ^nd  thediiy  of 
the  act  of  bankruptcy,  on  which  the  party., was  dedared  a 
bankrupt,  was  the  15th  of  the  same  ^ipontii.  The  box 
containing  the  lace  remained  in  the,  bali]|M;upti'9}4)Qp  for 
some  weeks  uxu)pened,  and  was  kepb  perfectly  djttiiitt 
from  his  ^tqck.  .  The  d^fepdants  were., chosen  ^^ssigneb 
under  the  pommiAsioii;  ^andpn  t^^o  plaiquffTfi  ^pi^tog^io 
them,  and  demanding,?!  jestpration  of'tbe>lace^bft,att:die 
Sd  of  ^tf^uory,  18ii7i  recfsiyed  a  letter  from  them,sutkg 
th^at  th^  goods  had  b^eft  received  tnt^  the  hankrupt'so^ock 
prior  to  the  act  of  bankruptcy,  and  that,  there£9re^  they 
could  not  be  given  up,  as  they  had  been  then  sold. with 
the  bankrupt's  stock;  upon  which  the  present  actioniTis 
brought.  His  Lordship  left  it  to  the  jury  to  deteryniiie 
whether  or  not  the  goods  were  so  long  in  the  possessom 
of  the  bankrupt,  as  to  afford  him  an  opportunity  pf  making 
his  election,  either  to  accept  or  refuse  them.  Tlue  jury 
found  a  verdict  for  the  plaintiff,  but  his  lordsh^  gave 
the  defendants  Uberty  to  move  to  set  it  aside^  or  to  cnt^ 
n  nonsuit. 
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Mr.  Serjeant  Vaugban^  on  a  former  day  in  this  tenru 
having  accordingly  obtained  the  rule,  observed,  that  the 
only  questions  were,^r//  whether  the  gt>ods  were  sent  on 
sale  or  return,  and  secondly ^  whether  they  were  so  long  in 
the  possession  or  disposition  of  the  bankrupt,  as  to  pass  to 
the  defendants,  as  his  assignees,  under  the  statute  21  Jac. 
1.  r.  1 9. 1.  1 1.  He  cited  the  cases  of  Livesay  v.  Hood{a) 
and  N§aU  v.  Ball  {b). 

Mr.  Serjeant  Best  now  shewed  cause,  and  observed, 
'  that  the  cases  cited  in  support  of  the  rule  were  inap- 
plicable, as  this  could  not  be  considered-  a  questiob  of 
goods  sent  upon  sale  or  return,  under  circumstances  si- 
milar to  these  cases,  as  in  the  one  the  party  had  sold  a 
part  of  the  goods,  and  in  the  other,  had  kept  possession 
of  them  for  nearly  a  month.  Here,  the  goods  only  ar- 
rived the  day  before  the  act  of  bankruptcy  was  committed, 
and  it  does  not  appear  that  the  bankrupt  exercised  any 
discretionary  judgment,  as  to  accepting  or  refusing  themi 
On  the  contrary,  h^  did  not  even  open  the  box  iii  which 
they  were  contained.  The  morning  ifier  their  arrival,  h6 
committed  an  act  o/ banjcmptcy,  and  from  that  moment 
he  liad  no  power  over  the  disposition  of  the  goods.  The 
^case  of  ^kin  v.  Barfinci{c)f  was  sufficient  to  shew  that 
the  plainriflF  was  entitled  to  recov^  back  the  goods  from 
^he  astignees,  as  tiie  pmperty  was  not*  altered  by  the  de^ 
livery,  and  the  bankrupt  did  not  agree  to  -accept  them* 
Akhough  the  invoice  exfH^ssed  interms,that  the  bankrupt 
had  purchased  goods  of  the  plaintiff,  still,  as  their  prices 
were  not  carried  out,  and  such  invcHce  was  inclosed  in  a 
letter,  requesting  him  to  return  such  of  them  as  should  not 
be  approved  of,  in  as  short  a  time  as  possible,  is  sujfficient 
to  shew  that  this  was  a  case>of  sale  or  return.  It  was  there* 


IBI7. 

GrlBSOK 
V»     - 

Bray. 


(a)  2  Camp.  83.— (6)  2  JS.  /?.  117. ic)  1  Siran.  I66. 
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I8I7.  fere  clear^  that  the  bankrupt  had  a  discretion  to  sefan 

those  goods  which  suited  him  for  sale,  and  to  return  thaJse 
which  did  not ;  until  he  had  made  such/ a  selection,  Aej 

Brat.  could  not  be  considered  as  in  his  possession  within  ths 
terms  of  the  statute  2 1  Jac*  1 ,  for  it  is  necessary  for  a  bank-* 
rupt,  not  only  to  have  goods  in  his  possession,  but  also  t^' 
have  the  order  and  disposition  of  them. 

Mr.  Serjeant  VaugbaUj  in  support  of  the  rule,  insisted^ 
that  as  the  goods  were  in  the  possession  of  the  bankrupt 
before  he  committed  an  act  of  bankruptcf,  the'  defend- 
ants, as  his  assignees,  were  entitled  to  retain  them.    Al- 
though the  box  remainedjunopened,  still  the  goods  were 
subject  to  the  order  and  disposition  of  the  bankrupt.  He^r 
was  empowered  to  do  any  thing  he  pleased  with  them.*: 
The  length  of  time  the  goods  remained  in  his  poasessidD' 
prenottsly  to  hi?  baniaruptcyi  Avas  immaterial,  as  they.: 
were  coq^^cfely  uyoAer  his  order  smd  dispositioll  ftiom  tis:^ 
momentrof  ^eip^arriv^d^andhe  miglBuf  have  immediatily:.' 
exercised  a  fx>wtep|0[  determine  what  patrt  he  would  retakii '. 
and  what  return.  If  the  box  had  been  opened,  it  h  quitft 
clear  that  it  could  pot; have  been  claimed  by  the  seikrw 
In  cases  of  sale  and  Return,  there  is  a  reciprocity  of  troit^c. 
equally  binding  on  both  parties.     Although  the  fribes^", 
were  not  carried  out  in  the  invoice,  still  the  asngsee^i 
might  confirm  the  contract,  as  the  goods  were  lathB'. 
possession  of  the  bankrupt  before  his  bankruptcy.    Ihi^. 
case  of  Uvetay  v.  Hood  may  be  assimilated  to  the  present^  ^^ 
as  it  was  there  held,  that  goods  in  the  hands  of  a  reCia 
dealer  upon  sale  or  return,  passed  to  his  assignees  under  a 
conunission  of  bankrupt  against  him.     As  the  goods  here 
were  in  the  possession  of  the  bankrupt  previous  to  kit 
bankruptcy,  they  might  so  far  be  considered  to  be  in  his 
order  and  disposition,  as  to  be  within  the  statute  of  ^ 
Joe.  1,  one  of  the  principal  objects  of  which  was,.6rmeet 
a  case  of  thb  description.  1 
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Mr.  Justice  D all As.--*There  1011  great  detil  of  fallacy  I817. 

in  the  argument  of  my  brother  Faiigban.    He  has  supposed        r"^^ 
it  sufficient  to  bring  diis  case  within  the  1 1  th  section  of  the  v. 

21  Joe,  1.  r.  19,  if  goods  have  even  been  in  the  possession  Bray. 
of  a  bankrupt  for  a  moment.  But  the  object  of  that  sta- 
tute is  to  prevent  frauds  and  deceits  practised  by  bankrupts ' 
over  their  creditors,  and  to  prevent  felse  credits,  whereby 
others  may  be  imposed  upon.  If  there  be  an  actual  pos- 
session, it  is  sufficient ;  and  on  this  ground  it  has  been 
decided,  that  goods  in  the  possession  of  a  factor  or  trus- 
tee, are  within  that  section  $  but  there  are  cases 'which 
may  form  a)i  exception  to  the  general  rule.  If  the  pro* 
perty  of  the  goods  be  in  another,  and  not  in  the  order 
and  disposition  of  the  bankrupt,  such  goods  do  not  come 
within  the  statute*  The  construction  contended  for  by 
the  defendants,  would  render  the  eleventh  section  of  the 
statute  of  Jfatrus  of  io6  extensive  a  nature.  In  o^der  to 
bring  it  strictly  within  that  statutie,  it  appears  that  the 
goods  must  be  ill  the  possession  of  the  bankrupt,  by 
the  consent  of  the  owner,  who  may  take  upon  himself 
the  sale,  dispdsition  or  ordid:  of  Aem^  a^9wner.  The 
bankrupt  must  therefore  have  an^'absokto'povirer  of  dis* 
posal  and  saAe.  ,  What  are'tfae  ciroiiknitances  of  this  case? 
The  goods  w^e  not  sent,  as'iii  JLtimsayv.  Hood,  on  a 
continued  dealing  between  ^e  'parties,  as  there  the  plain- 
tiff md  bankrupt  settled  their  Accounts  monthly,  and  the 
latter  was  to  pay  for  die  articles  sold  at  the  invoice  pricey 
deducting  ^S  per  cent,,  and  at  the  time  of  the  bank- 
ruptcy, part  of  the  goods  had  been  disposed  of  by  the 
bankrupt;  but  here,  the  goods  were  received  by  the 
bankrupt  on  the  1 3th  of  Novimter,  and  the  seller  did  not 
divest  himself  of  his  property  in  them^  but  it  was  optional 
in  the  bankrupt  tb  have  returned  the  whole  of  them,  and 
a  reasonable  time  should  have  been  allowed  him  to  have 
made  a  selection  of  such  of  the  goods^a;  he  wished  to  1^ 
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1817*         tain;    My  brother  Vaugban  has  contended^  that  die  kil- 
Giwow        ^^  might  have  sold  the  goods  the  moment  he  hid^^fe^ 
V.  ceived  them :  if  he  hid  done  so,  they  would  have^been 

'^^^'  then  under  his  order  and  disposition.  But  tins  isa  cte 
of'Sale  and  return ;  and)  by  the  nature  of  detKng  betivtia 
parties  in  cases  of  this  deiscription,  the  purchaser  is  alknrad 
a  reasonable  time  either  to  keep  or  return.  It  ^canncA  be' 
contended  that  a  person -who  receives  goods  in  the  eieiHf 
of  one  day,  and  commits  an  act  of  bankruptcy 'on  the  ^ 
lowing  morning,  can  have  had  tbem  a  reascmsdde  tiiBtfii 
his  possession  for  the  purpose  of  ^electing  such'as  hi  Mtf 
disposed  to  retain.  I  am  tfaeiiefore  of  ojftnioD/^Mt-jtii^ 
^kimiff  is  entitled  to  recover.    ■  "      <  >'•*  -i-''' 

Mr,  Justice  Park.-^I  perfectlyconfcur  witK  ikif  W^ 
ther  Dallas;  but  if  this  decision  had  either  Ae'irfkreif 
overturning  the  statute  ofyametj  orof  fa^frftigkig^m'^ 
cases  of  Zkv/^  V.  ffdod,  znd  tfrat&ivL  Safff^'kitkiglifke' 
quire  some  consideration  whether  thestfljgdddfMre^ 
were  not  in  the  possession  of  the  b^miuiRptV'btitifroii^thi 
statement  of  the  facts,  I  think  there  i^ani'be'iio  doite 
The  1>anjk:rtipt  Uved  uf  SmtJurLmd,'  andi  the^goocb  wtcis 
sent  to  him  ftom  hondon^  upon 'sale  or  rcKttfm'  Tbardt* 
cumstancc)  therefore, 'brings 'this  case* 'fwltltth  that  of 
Uvesay  v.  Hood;  htLkth»  g<oods  were  not  r)p€«in4by  ib^ 
bankrupt  until  the  afternoon  of  the  13di'of  iAfeaafa^ 
and  on  the  following  morning  he  not  onlf  cammaknijdA 
act  of  bankruptcy,  but  never  re-open/sd  the  ^bofjda  H 
own  account.  He  therefore  had  no  power  of  ^4 
an  option  what  goods  he  should  retain,  and  what! 
In  Neate  v.  BaU,  and  Uvesay  v.  Hood^  thereout  co 
the  time  the  goods  had  remained  in  the  possession  ooCttic 
bankrupt,  and  Lord  Kenyon^  in  the  former  caMV  Stt4 
^  that  the  bankrupt  must  decide  immediately  wiscthtrfe 
<  would  accept  or  return  the  goods ;  but  he  received  them 
^  into  his  warehouse  on  the  Idth  of  Fihruarj^  and  there 
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*.  kepc  them  as  his  goods  until  the  4th  or  5th  di' Match  J-         1817. 
In  Livfsayy.  Hood,  the  goods  had  been  in  the  possesion        q"^^ 
of  the  bankrupt  for  nearly  a  month;  and  Mr.  Justice         _  v. 
Lawrence  there  said,  *  they  appeared  to  the  VForLd  as  bis 
^  property)  and  this  reputed  ownership  was  calculate^o 
*  gain  him  a  delusive  credit,  which  it  was  the  object  of  the 
^  statute  of  James  to  prevent/.  Here,  there  is  no  appear- 
ance of  such  delusive  credit^  for  the  bankrupt  had  not  even 
approved  of  the  goods,  although  he  might  have  had  the 
power  to  have  sold  or  disposed  of  them*   It  does  not  seem 
that  he  ever  had  such  power  \  for  they  only  came  inter 
hil  possession  on  the  eve  of  his  bankruptcy.    I  therefore 
think  that  the  circumstances  of  this  case  go  far  beyond 
those  of  Neaie  v.  J3a//,  and  Livesay  v.  Hood$  and  that  as 
this  decision  will  not  infringe  either  on  the  statute  gr 
these  cases,  the  plaintiff  is  entitled  to  reUi^  hi^  verdict*  , 
Mr.  Justice  fiuRRouQtf.--**In  th^  case  of  Hor»  v^ 
Baker  (fl\  all  the  previous  deci^KN^  which  ^are  applicable 
l^tlMS  case  are  coUeclJed.a^  ^uly  coi^idet^d*    This, 19 
merely  a  simple  .question  betvvieeh.tbeownisr  of  goods  and 
diebanknipt.    Byithe  terms.of.the  Jetttr  indoaiiig  the 
i«roic0,  it  is  quite  clear  thatcfihef^iveit  furnished  by  the 
teller  to  the  bankrupt  upon,  ^ate^r  ^iietdC9,,  and  the  latter 
was  requested  to  return  Bud^  grHKbcBs  he  did  not  ap- 
|ur9ve  in  as  shoi:^  a  time  as  possible.  .iHe  was  certainlyj 
tberefece,  to  be  allowed  a. ceasonaWe  time  for  making 
his  selection.    He  mj|^t  either  have  returned  aU»  or  a 
part  of  the  goods.    He  receited  them  but  the  evening 
before  he  committed  an  act  of  bankruptcy,  and  after  that 
event,  he  exercised  no  further  controul  over  them.   Eve^, 
fay  the  terms  of  the  letter,  he  must  be  allowed  a  reason^ 
able  time  \  and  as  the  goods  were  in  his  possession  only 
«  few  hours,  I  think  there  is  no  ground  to -say  that  they 

li^p»i     <^l>l»  IK ■        ■  ■  '  *■ -    *- -••  ■       ■■■■■<■■ 


5i6 


isir- 


Gibson 

V. 

Bray. 


CASES  IN  mCHAELMAS  TERIly 

passed  to  his  assignees  under  the  statvte  of  21  ^^mmi  1, 
r»  19,  and  that  consequently  the  decisions  of  my  brothen 
Dal/as  and  Park  are  perfectly  correct. 

Rule  discharged. 


RowE,  and  another^  assignees,  v.  Pickford  aiHJl  • 
another. 

This  was  an  action  of  trorer  brought  by  the  plaintiffin 


Tuesday. 
Nov.  25th. 

A  trader,  in 
London f  was  in 

chting'S^^M   assignees  of  iL*«^.,  a  bankrupt,  to  recover  six  bales  of 
Manchester,  and  tirist,  delivered  to  the  de^endants^  as  carriers,  at  thior 
S"  thr&Si/    warehouse  in  Manchester,  on  the  9tli*  and  1 2th  of  Mguflt 
shortly  aftertheir 
arrival  in  Zonckn. 
The  goods  con- 
signed to  him 
remained  in 
the  waggon- 
office  of  the  de- 
fendants who 
were  carriers. 


8 16,  addressed  to  .the  bankrupt. in  landon. — ^The.cai^ 
was  tried  before  Mr.  Justice  DaUai^  sLt  the  sittings  at 
GuiUha/I,  after  the  last  term,  when  the  plaintifis  provei 
the  petitioning  creditor's  debt ;  the  tradmg  of  the  bank- 
rupt ;  his  committing  an  act  of  bankru|>tcy,  on  the  J  6th 
or  17th  of  August,  1816,  as  well  as  their  title  under  the 

removed  ^byhis  commission,  subsequent  to  such  act  of  bankruptcy:  They 
further  proved,  that  the  bankrupt  was  in  the  habit  of 
purchasing  Manchester  goods,  through  a  person  by  the 
name  of  Chappe,  and  of  exporting  them  to  the  Gntvunt, 
on,  or  shortly  after  their  arrival  in  London  \ — that  he  had 
no  warehouse  of  his  own  in  London,  and  that  the  goods 
consigned  to  him  remained  in  the  waggon-office  of  the 
defendants  until  they  were  removed  by  the  bankn^^s 

that  the consig.     ^^^nt,   for  the  purpose  of  being  shipped:— That  the 

nee  had  no  ri^ht  bankrupt  always  received  notice,  from  the  defendants,  of 

to  stop  them  111 

transitu,  as  the 

trader  had  no  warehouse  of  his  own : — Held,  also,  that  the  transiius  of  the  foo6 

was  at  an  end  on  their  arrival  at  the  wuggpn-office.  '  ^*  > 


agent,  for  the 
purpose  of  being 
shipped. — Held, 
that  such  trader, 
having  become 
bankrupt,  the  as- 
signees were  en- 
titled to  recover 
goods  deposited 
with  the  defend- 
ants before  the 
bankruptcy,  and 
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the  arrival  at  their  warehouse,  in  Lmdott,  of  any  goods 
aiidressed  to  him;  and  that  such  goock  remained  there 
until  an  opportunity  for  stiipping.them  occurred,  when 
an  order  to  remove  them  was  given  by  the  bankrupt,  to 
his  shipping  agents,  together  with  the  note  left  with  the 
bankrupt,  containing  information  of  their  arrival : — ^That 
on  the  14th  of  August^  thederk  of  the  bankrupt  received  a 
notice  from  one  of  the  defendants'  porters,  of  the  arrival 
of  two  of  the  bales  in  question,  when  he  went  to  the 
warehouse  of  the  defendants,  saw  the  bales,  and  in- 
formed the  wftr^housi^itikh  that  he  should  give  an  order 
to  the  bankrupt's  agentV  to  come  for  them  as  usual: — 
That  on  the  1 7th  of  August,  a  similar  notice  was  given 

'by  the  a(^fehdams9'as  to  the  arrival  of  the  four  other 
bales,  and'  that  on  the  afternoon  of  that  day,  the  clerk 
of  the  bankrupt  went  to  their  warehouse^  and  saw  them, 

'but  did  not  'give,  any  directions: — That  on  the  18th 
of  August^  he  met  the  warehouseman,  and  t;old  him  not 
to  let  the  goods  go  without  order:— It  was  also  prpvedf 
that  fhe  carriage  of'  t^e  gQods  hsid .  not  been  paid,  and 
that  the  bankrupt's  agent  always  paid  the  carriage  when 
he  took  them  away.— 6n  the  i^th,  the  defendants 
received  an  order  from  tpe  consignor,  not  to  deliver  the 
goods  to  the  bankrupt,  but  ^o  Messrs.  Ijeibman  ii  Co., 
which  the  defendants  accordingly  did.  The  plsuntiffir^ 
as  assignees  of  Langi^  the  consignee,  having  afterwards 
demanded  them,  and  their  order  not  being  complied 
with,  they  commenced  the  present  action. — It  wns  con- 
tended, for  the  plaintiffs,  that  these  goods  could  not  be 
stopped  in  transHuy  and  submitted  that  it  was  determined 
on  the  arrival  of  the  goods  at  the  warehouse  of  the  de- 
fendants^ who,  on  the  other  hand,  insisted  that  the  goods 
were  in  transitu  when  the  consignor  gave  the  notice  for 
the  non-delivery  of  them  to  the  consignee.  A  verdict, 
however,  was  found  for  the  plaintiffs,  damages  i?838  7x,, 
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costs  forty  shillings)  with  liberty  for  the  defiendantt  Ut 
move  to  enter  a  nonsuit,  or  that  anew  trial  shooid  br- 
granted.  ' 

M&Seijt.  LenSf  on  a  former  day  in  this  term,  accord* 
ingly  obtained  a  role  nhiy  and  relied  on  the  case  of  HmOif'' 
V.  Beai  ( j),  the  fsicts  of  which  he  said  wefe  precisely  ^nitf^> 
to  the  present,  and  it  was  there  held  by  Lord  MamfMi 
that  there  must  be  an  actual  possession  by  the  baidcrapHv 
He  also  referred  to  the  cases  of  Mills  v.  Ball  {h\  and 
Ellis  V.  Hunt  (c).  

Mr.  Serjt.  Best  was  on  this  day  about  to  shew  cause, 
when  the  court  observed  ^at  this  case  must  be  governed 
by  those  of  Leeds  v.  Wright  (J),  and  ^catt  v.  Pettit  {i\  in 
the  latter  of  which  it  was  held,  that  *  where  a  trader  had 

*  no  warehouse  of  his  own,  burtised  that  of  his  packer,  for 

*  receiving  goods  consigned  to  him,  the  transitus  of  such 
'  goods  was  at  an  end,  upon  delivery  of  them  to  the  packer/ 
That  the  case  of  Hunter  v.  Jieal  was  not  pnly  distinguish-* 
able  from  the  present,  but  also  weakened  by  subsequent 
decisions  ;  and  the  impression  on  U^e  mind  of  Lar4  ^l^\, 
borough,  in  the  case  c^  Pipcon  v.  Bp^wn  ^),  aflP^^  ^: 
have  been  against  that  determinatjiQn.  lu  t^  case. of „. 
Richardson  V.  Goss  (g)  Mr.  Justice  C/(dU!»^^^^id,,«.tk^ 

*  he  was  strongly  inclined  to  think,  that  if  a  man.wertv 
'  in  the  habit  of  using  the  warehouse  of  a  wharfivg^*  • 
'  as  his  own,  and  make  it  the  repository  of  hu  goodsi.  • 

*  and  dispose  of  them  there,  that  the  journey  w<mld  be 

*  at  an  end  when  the  goods  arrived  at  such  wareboyse^' 
and  in  the  case  of  Scott  v.  P)fttit  (h),  Lord  Chief  ^mMce 
Alvanley  said,  that  '  he  perfectly  coincided    withpMc* 

*  Justice  Cbambre^  in  the  opinion  he  had  intimated , in  tbe 


(a)  3  T.  R.  4G6,  «.— -<Z;)  2B.&P,  45?. (c)  3  T  R  464.- 

{d)3B,&t  P. 320. (O  3B,fsfP,  46g ://•)  5  £Rm 
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'  former  case/  Both  these  latter  cases  are  recognized  by 
the  court  of  Kin£s  Bench%  in  Dixon  v.  Baldwin  {a\  and 
are  there  established  by  Lord  El/enhorough  {b).  As^  in  this 
case»  it  was  proved  that  the  bankrupt  had  no  warehouse 
in  Londen^  but  that  the  goods  always  remained  at  the  de- 
feq4ants'  waggon-office^  until,  they  wiere  removed  by  the 
b9KXki[upt^$  ^g^nt^  for  the  purpose  of  being  shipped^  the 
rule^^^uiSsI  be 

Discharged. 

(a)  3  iff.  ».  1 8 1 :— — (6)  Id.  1 85 . 
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'  Hemming  V.  Plenty. 

Mk.  detjt.  1S)ist  opposed  the  justification  of  bail,  on  the 
grcniAd  that  one  6f  thifttn  did  not  reside  in  the  house 
where  he  was  dlescriUedin'thenbtice^'^The  bail  said  that 
th^  house  Was  kept  Jointly,  by  himself  and  his  partner, 
who  carMed  on  businessi  as  soap  msihiifacturers  ;  that  the 
reht  and  ta^es  were'  paid  by  them  joThtly,  and  that  his 
partner  resided  in  the  house  5  but  that  he  himself  lodged 
at  the  distance  of  a  mile  and  half  from  it. 

The  court,  after  some  deliberation,  permitted  the  bail 
to  justify,  and  Mr!  Justice  Dallas  observed,  that  if  a  person 
thu^  utuated  was  not  allowed  to  do  so,  it  might  possibly 
tend  to  the  rejection  of  maily  responsible  persons  living 
at  a  distance  from  the  house  in  which  their  business  was 
carried  on. 


Wednesday, 
Nov.  26th. 

The  court  per- 
mitted a  perton 
to  justify  as  bail, 
although  he  did 
not  reside  in  the 
house  in  v?hich 
he  was  det cribvKi 
in  the  notice. 


VOL.  I. 


M  M 
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Nov.' 27th.  Stubbs,  plaintiflF,  Stephenson,  deforciant. 

inS^^'^y^ub-  Mk  Serjt.  Best,  on  the  first  day  of  this  term,  moved  to 

stitutingone         amend  a  fine  passed  in  Hilary  term,  52  Gto.  S,  by  sub- 

odicr/if  it  appear  stituting  the  county  of  Southampton  for  that  of  Berk^ 

that  the  lands,      xnvion  an  aflidavit  which  stated  that  certain  parceb  of 
intended  to  pais,    ,,.       ,  .,       ^  a       r  »r  m^     »  .*. 

are  situate  in  the  land  in  the  pansh  ot  btratpeld^Morttmcr,  were,  m  fact, 

same  pansh  situate  within  that  parish,  but  that  such  lands  were  not 

which  runs  into  '^  -  ^ 

both  counties.      within  the  county  of  Berls^  but  in  the  conterminous 

county  of  Southampton  ^  and  that  Stratfield^ Mortimer  tvi 
into  both  these  counties.  He  conceived,  that  no  posable 
objection  could  be  made  to  the  amendment,  as  it  was 
sworn  that  the  parties  were  all  living,  and  that  it  was 
their  intenpon  that  the  lands,  in  qoestion,  should  pass. 
— ^The  court,  as  the  parish  in  whiclr  the  lands  were 
situate  was  not  altered,  and  as  they  could  not  pass,  ac- 
cording to  their  present- description^  in  order  to  give 
efiect  to  the  fine,  were  inclined  to  allow  the  amendment; 
but  on  the  officer's  stating,  that  it  Was  contrary  to  the 
decisions  of  the  former  C3i%Q%  o{Ktn(Urliy^.Dm6AUy\d% 
Wain'wright  v.  Sniith  (*),  Anonymous  Xc)y  Gill  v.  Teatis  (i% 
and  RashUigh  v.  Smith  (^),  they  toOK  time  to  consider  ontit 
this  day,  when  they 

Allowed  the  Amendment. 


(a)  1  Taunt,  257- ih)  Id.  638. (c)  3  Taunt.  4!S. 

(rf)  4  Taunt,  708. {$)  Id,  865. 
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Blanck  V,  SoLLT  and  another.  i^ov.  271I1. 

This  was  an  action  of  asjumpsU  brought  for  the  recovery  ^y^hedVfcndai^^ 

of  of  848  :  Ss  :  ll</.,  for  the  freight  of  staves,  timber,   from  Danizic  to 

and  dealsy  carried  by  the  plaintiff  on  board  his  ship,  from  1,^^  arrival,  and 

Dantzic  to  London. — ^The  cause  came  on  for  trial  before  ^f^^*"  P?",°/  ^*^« 

carso  riad  been 
Lord  Chief  Justice  GMs,  at  the  sittings  at  Guildhall ^  after  delivered  at  the 

the  last  term,  when  it  appeared  in  evidence,  that  in  the  J^tier  place. seized 

month  of  August^  1815,  the  agents  of  the  defendants  at  officers,  on  sus- 

Uu/i/aiV,  shipped  a  cargo  of  timber  on  board  the  plaintiff*s  fJarnolplttlwAn 

vessel,  and  consigned  the  same  to  the  defendants ;  in  con-  built.   The  irea- 

sequence  of  which  the  plaintiff  signed  a  bill  of  lading,  in  ordered  the  shi^p* 

which  it  was  stated,  that  the  ship  was  bound  for  Sheerness  ^^  be  restored,  on 

for  orders,  and  that  the  timber  was  to  be  delivered  as  there  cargo  should  be 

ordered  to  the  defendants,  or  their  assigns,  he  or  they  ^  a^em'oTido 

paying  freight  for  the  goods^  at  certain  prices  therein  as  a  satisfaction 

stipulated.   That  the  ship  sailed,  and  arrived  at  Sheerness ^  office^rs'^*^f/rf 

with  the  cargo  on  board,  and  was  ordered  by  the  de-  ^*»at  this  was  suf- 

feudants  to  be  delivered  at  the  Commercial  Docks,  Deptford.  that  the  voyage 

That  the  defendants  entered  the  vessel  ^t  the  Custom-house^  ^^^'  »*^*=?^*  ^»**^- 

out  condemna- 
and  the  cairgo  was  landed  by  them  in  their  names,  at  the  tion,  and  that 

Commercial  Docks :  That  the  day  after  the  delivery  com-  S'htelJca^ncr- 

menced,  the  ship  and  cargo  were  seized  in  the  Docks,  by  wards  accepted 

the  revenue-officers,  on  suspicion,  that  the  ship  was  not  cargo,^accordiVJ 

Prussian  built ;  and  therefore  not  capable  under  the  na-  *<>  "le  terms  of 

.         -  ,  -   ,  l*ie  order,  the 

vigation  act  (a),  of  importmg  the  produce  of  that  country  master  of  the  ship 

into  England.  That  the  brokers  of  the  captain  and  owners,  3^^^^' ^^^3*^^'^^ 

, _«___ as  a'^satisfacticn 

to  the  seizing 
(a)  \'2  Car.  Sf,  c.  18,  s.  8.  By  which  it  is  enacted,  *  Tliat  no  sort  officers,  admitted 
'of  masts,  limber,  or  boards,  shall  be  imported  into  England,  the  illegality  of 

•  It  eland  t  or  Wales,  in  any  ship  or  vessel,  but  in  such  as  do  truly,  the  voyage,  so  as 

•  and  without  fraud,  belong  to  the  people  thereof;  and  whereof  to  preclude  him 

•  the  master,  and  three-fourths  of  the  mariners,  at  least,  are  En-  from  recovering 

•  glith',  under  the  penalty  and  forfeiture  of  ihc  ship  and  j^oodi,.'        freight. 

M  M2 


Blanck 

0. 
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181 7.  ^vith  the  concurrence  of  the  defendants,  presented  a  pe- 

tition to  the  lords  of  the  treasury,  who  ordered  the 
ship  to  be  restored,  on  condition  that  the  cargo  should  be 

Solly.  landed  and  warehoused  for  a  period,  not  exceeding  six 

months,  for  exportation  only,  on  payment  of  a  satisfiMrdon 
of  £50  to  the  seizmg  officers ;  and  that  the  defendants 
subsequently  accepted  and  exported  the  cargo.  On  the 
production  of  the  order  of  the  treasury,  his  Lordship 
directed  the  jury  to  find  a  verdict  for  the  defendaats, 
with  liberty  for  the  plaintiff  to  more  to  set  it  aside,  and 
instead  thereof  to  enter  a  verdict  foF  himself,  on  the 
ground  that  the  voyage  being  illegal,  the  pbdntifiT,  as  cap- 
tain of  the  vessel,  could  not  maintain  an  action  for  fireight. 
Mr.  Serjt.  Faugban,  on  a  former  day  in  thb  term,  hat- 
ing accordingly  obtained  a  rule  m/i,  Mr.  Serjt.  Leiu  was, 
on*  this  day,  about  to  shew  cause,  when  the  court  aSied 
on  the  former  to  support  his  rule.  He  observed,  that 
the  defendants,  at  the  trial,  relied  on  the  case  of  MtJIo" 
V.  Gemon  (a),  which  was  distinguishable  from  the  jire- 
sent,  as  there  the  plaintiff  sought  to  recover  freight  for  a 
«  voyage  which  was  admitted  to  be  illegal,  and  the  oolj 

question  was,  whether  an  order  of  council,  pemuiting  the 
landing  and  exportation  of  the  cargo,  virould  legalize  such 
voyage ;  but  the  order  of  council  there  did  not  bear  a 
retrospective  view,  and  Lord  MansfiM  said,  thatyihe 
voyage  was  clearly  illegal,  but  in  this  case^  there  was 
no  evidence  of  an  illegality,  for  the  order  of  ithe  trea- 
sury was  no  conclusive  evidence  of  the  illegality  of  the 
voyage.  Even  if  such  voyage  were  illegal^  the  jrfaintiff 
being  no  party  to  it,  he  might  recover  his  freightr  The 
cargo  was  accepted  by  the  defendants,  who  aftenrards 
exported  it.  No  suit  was  instituted  on  the  part  of  go- 
vernment, and  no  condeomation  took  place,,  nor  were 


(a)  3  TawU.  394. 
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^ny  proceedings  ever  instituted  for  that  purpose.   By  the  ISl?* 

terms  of  the  bill  of  hding,  the  ship  was  only  to  go  to        Blanck 
Shsemess  for  orders.    The  master,  therefore,  did  not  con-         ^    ''• 

'  SOLCV. 

tract  to  make  a  delivery  in  the  port  of  London^  but  that 
when  the  vessel  arrived  at  Sbarmss,  she  might  be  sent  to 
any  other  port,  for  the  purpose  of  discharging  her  cargo. 
There  ought  not  only  to  have  been  a  seizure  of  the 
vessel,  but  a  condemnation  also,  and  the  order  of  the 
treasury  does  not  amount  to  a  sentence  of  such  con- 
demnation. Still,  the  defendants,  having  accepted  the 
cargo  since  its  seizure,  and  exported  it,  they  are  bound 
to  pay  the  plaintifF  the  amount  of  his  freight.  At  all 
events,  the  defendants  should  have  tendered  to  the  plain- 
tiff the  freight  due  for  that  part  of  the  cargo,  which  had 
been  delivered  before  seizbre.  He,  therefore,  insisted 
that  it  ought  to  have  been  clearly  proved  that  the  voyage 
was  illegal,  that  the  order  of  the  treasury  was  not  suffi- 
cient evidence  of  condemnation  for  that  purpose,  and 
that  by  the  terms  of  the  bill  of  lading,  it  was  not  intended 
that  the  cargo  should  have  been  landed  in  London^  for 
although  part  of  it  had  been  delivered  to  the  defendants, 
stin  it  did  Qot  appjiear  that  it  was  to'be-arpprepriated  for 
home  consumption,  but  that  it  ^might  have  been  ex- 
ported by  them  in  another  vessel*  Even  if  the  voyage 
were  illegal,  the  acceptance  of  =  the  cargo  and  its  subse- 
quent exportation,  by  the  defendants^  was  sufficient  to 
entitle  the  plaintiff  to  recover  his  frei^t.  After  having 
taken  the  cargo,  they  were,  at  all  events,  bound  to  pay, 
and  as  no  illegality  appeared  on  the  bill  of  lading,  the 
plaintiff,  as  master  of  the  vessel,  was  entitled  to  re- 
cover. 

Mr.  Justice  Dallas. — This  case  embraces  a  plain  and 
simple  question : — ^It  is  an  action  brought  by  the  master    . 
of  a  foreign  ship,  who  demands  freight  from  the  de- 
fendants for  goods  imported  into  this  country; — the 
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I81f .  voyage  was  clearly  an  illegal  one.     On  the  arrival  of  tk 

^'*^'*'  vessel  at  Deptfwrd  she  was  seized,  and  it  has  been  con- 

tr.  tended,  by  my  brother  Vaugban^  that  as  no  condemna- 

tion has  taken  place,  the  plaintiff  is  entitled  to  recover. 
If  there  had  been  a  condemnation,  it  is  quite  clear  that 
the  captain  could  not  have  recovered  his  freight.  Still,  if 
there  has  been  that  which  is  equivalent  thereto,  the  argu- 
ment, for  the  plaintiff,  cannot  avail  him.  What  are  the 
facts  ?  On  the  seizure  of  the  vessel,  a  petition  was  pre- 
sented to  the  treasury  for  her  restoration.  The  pbintiff, 
himself,  interfered  to  prevent  a  condemnation^  and  cob- 
sented  to  export  the  cargo  within  a  limited  time,  on  paj- 
ment  of  a  satisfaction  of  <£50  to  the  seizing  officers.— 
The  only  question  to  be  considered  isy  whether  this  is 
not  primd  fdcie  uncontradicted  evidence  of  an  admission 
by  him  of  the  illegality  of  the  voyage.  His  conduct,  bf 
receiving  back  the  cargo,  on  the  terms  ordered  by  the 
treasury,  and  thereby  preventing  condemnation,  is,  I 
think,  sufficient  to  prove  the  illegality  of  the  voyage,  so 
as  to  deprive  the  plaintiff  of  his  freight. 

Mr.  Justice  Park. — ^The  order  from  the  treasury  was 
not  compulsory  on  the  plaintiffj — be  might  have  diluted 
it,  had  he  thought  proper  to  do  so,,  instead  of  which, 
he  acquiesced  in  the  terms  imposed  on  him  by  that  order. 
This,  therefore,  affords  an  unqualified  presumption,  that 
the  voyage  was  illegal :  and  as  this  case  capnot  be  dis- 
tinguished in  principle  from  that  of  Muller  v.  Gemon,  I 
think  that  this  verdict  ought  not  to  be  disturbed* 

Mr.  Justice  BuRROUGH. — I  am  clearly  of  opinioo,  not 
only  that  this  voyage  was  illegal,  but  that  the  plaintiff, 
by  his  acts,  has  admitted  its  illegality.  He  expeaed  at 
least  a  detention,  if  not  a  condemnation  of  the  vessel} 
and  was  therefore  ready  to  comply  with  the  terms  im- 
posed on  him  by  the  order  of  the  treasury,  Xhe  carp) 
wns  under  the  command  of  the  defendants^  who.  have  been 
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deprived  of  the  advantage  of  the  importation.    Under  all  181 7. 

these  circumstances,  thereforci  I  consider  that  t  o  plaintiff        ^  ^^^^ 

J}  I*  All  C  K 

cannot  recover  his  freight.  v. 

Rule  discharged,  Solly. 


Free,  and  another,  v.  Hawkins.  Nov"^?^* 

This  was  an  action  of  assumpsitf  on  a  promissory  note  1"  an  action  on  a 

*•        y»  .  /  ^  .      n.  promissory  note, 

for  <£1000,  dated  the  Sd  of  jfynly  1813,  made  by  Sir  indorsed  by  the 

lt4*ert  Salashury,  payable  twelve  months  after  date,  to  JSffs^^^^^^ 

the  defendant,  or  order,  and  indorsed  by  the  latter  to  at  twelve  months 

the  plaintifis. — On  the  trial  of  the  cause,  before  Lord  a  parol* agree- 

Caiief  Justice   GiUs,  at   the   sittings  at  Guildhall  after  mcnt  entered 

1      «  .  ■      1         1  «      «  r  «  *"'®  between 

the  last  term,  it  appeared,  that  the  only  defence  to  the  him  and  the 

action  was  a  want  of  notice  of  dishonour.     When  this  "'a^'*"  when  it 

was  drawn,  that 

objection  was  raised  by  the  defendant,  his  Lordship  re«  it  was  not  to  be 

fused  to  receive,  in  evidence,  as  a  waiver  of  such  notice,  cs^tatcs  of  the^ 
his  having  admitted  that  he  knew,  and  expected  that  he  maker  had  been 
was  not  to  be  called  upon  for  payment  of  the  note,  until  [he  defendant  in- 
after  the  estates  of  Sir  Robert  Salusbury  were  sold,  and  ^<^"«*  *^^^  ^?^ 
•  «     I       «                       <*«           1             ,  as  a  surety  only, 
that  whatever  might  be  the  course  of  law,  that  such  was  cannot  be  re- 

the  understanding  when  the  note  was  given;  that  he,  reived  mevi- 

together  with  a  co-surety,  only  gave  the  note  as  a  fur-  waiver  of  the 

ther,  or  collateral  security,  and  for  the  express  purpose  honour^.^'^'^*^ 
of  allowing  time  to  sell  such  estates: — and  he  conse- 
quently directed  a  nonsuit. 

Mr.  Serjt.  Best,  on  a  former  day  in  thb  term,  had  ob- 
tained a  rule  msi,  that  this  nonsuit  should  be  set  aside, 
and  a  new  trial  granted,  on  the  grounds  that  no  notice 
of  the  dishonour  was  necessary,  as  this  was  a  common 
promissory  note,  for  which  the  plaintiff  had  received  no 
vabe,  but  had  merely  taken  it  as  a  security  for  another. 
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181 7.  Mr.  Serjt.  Lens  and  Mr.  Seijt.  Pell  now  shewed  cause, 


Free 


and  observed)  that  tbb  case  resolved  itself  into  two  qufs- 
9.  tions^^rj#j  whether  the  evidence  were  properly  rejected; 

Hawkiws.  ^^^^  secondly^  if  it  had  been  received,  whether,  coupled 
with  the  circumstances  of  the  case,  it  would  not  control 
its  import,  so  as  to  render  a  notice  of  dishonour  unneces- 
sary. It  has  been  said,  that  it  was  not  payable  accord- 
ing to  the  terms  which  appeared  upon  the  &ce  of  it,  but 
was  given  merely  as  a  collateral  security^  in  case  the 
estates  of  Sir  Robert  Salusbury  should  prove  unproductive: 
That  the  original  transaction,  therefore,  might  be  con- 
sidered as  part  of  that  note,  and  made  it  a  conditiona}, 
and  not  an  absolute  promise  of  payment.  Bat  the  legal 
efiect  of  the  note  is,  that  before  the  plaintifis  can  call  en 
the  defendant  for  payment,  they  must,  give  hini  notice  of 
the  dishonour  by  Sir  Robert  Salusbury*,  The  case  of 
Hoar0  V.  Graham  (a)  bears  a  strong  resemblance  to  the 
present,  where  it  was  held,  that  in  an  acticm  on  a  pro- 
missory note,  the  defendant  could  not  give  in  evidence  1 
parol  agreement,  entered  into  when  it  was,  drawn,  that  it 
should  be  renewed  and  payment  not  be  demanded  when 
it  became  due,  and  the  decision  of  Lor:d  EUenberougb  in 
'  that  case  has  not  been  contraver^ed  by  any  subsequent 
determination.  In  the  case  of  De  Berdt  v.  Atkimon  {h]^ 
it  was  held,  that  if  the  payee  of  a  note  lend  his  name 
merely  to  give  it  credit,  and  to  enable  the  maker  to 
raise  money  upon  it,  and  knew  at  the  time  that  the 
maker  was  insolvent,  he  is  not  entitled  to  notice  of  dis- 
honour, and  the  notice,  in  that  case  was  diq>ensed  with, 
by  reason  of  a  knowledge  of  the  insolvency.  In  Lead 
V.  Hewitt  (r),  it  was  held  that  a  person  who  without 
consideration,  but  without  fraud,  indorsed  a  bill  in  which 
both  the  holder  and  indorser  were  fictitious  persons,  was 


(a)  3  Camp.  57. {b)  2  H.  £L  836- (c)  4  Tauni.  731. 
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entitled  to  a  notice  of  dishonour,  and  Mr.  Justice  Chambn  1817. 

there  refers  to  a  note  of  Mr.  Barms  («),  upon  the  case  of  YiLtx. 

De  Btrdt  v.  Atktmon.  Here,  the  maker  of  the  note  -was  ^^  n, 
the  ostensible  person,  and  the  payee  a  mere  surety,  ha^ 
ing  a  clear  right  of  action  against  the  maker  upon  paying 
the  note.  The  plaintiffs  should  have  applied,  in  the 
first  instancy,  to  the  maker,  as  the  indorsement  of  the 
defendant  was  merely  an  undertaking  to  pay  the  note 
in  case  of  default  by  the  maker.  Although  in  Bider£ie 
V.  Bollman  (3),  it  was  held,  that  if  the  drawer  had  no 
effects  in  the  hands  of  the  drawee  from  the  time  the 
bill  was  drawn,  it  was  not  necessary  to  give  him  notice 
of  its  dishonour;  still,  in  Qaridge  v.  Dalton  (r),  Mr. 
Justice  Le  Blanc  says,  'Every  new  case  makes  one 
•*  regret  that  the  rule  in  Stckerdike  v.  Bollman^  for  dis- 
*  pensin^  with  notice,  was  ever  introduced.*  Even  if  the 
case  of  De  Berdt  v.  Athinson  establishes  the  rule  which 
the  plaintiffs  contend  for;  still,  in  Nubolson  v.  Gouthit  (d) 
It  was  held  to  be  no  excuse  for  not  having  presented  a 
note  in  time  for  payment,  that  the  defendant  indorsed  it 
to  guaranty  a  debt  from  the  maker,  or  that  the  defend- 
ant knew  before  it  was  due,  that  the  maker  could  not 
pay  it,  and  had  desired  a  banker,  at  whose  house  it  was 
made  payable,  to  send  it  to  him  and  he  would  pay  it-  This, 
being  a  note  indorsed  by  the  defendant  to  the  plaintiffs 
for  the  security  of  the  debt  of  the  maker,  the  defendant 
is  a  mere  guarantee;  and,  therefore,  entitled  to  notice  of 
dishonour.  As  this  case  therefore  differs  from  that  otDe 
Berdt  V.  Atkinson  J  2s\k^vey  at  the  time  the  note  was  made, 
the  parties  were  all  in  solvent  circumstances,  and  as  it 
must  be  governed  by  that  of  Hoart  v.  Graham^  where 
Lord  Ellenhorough  would  not  allow  a  qualification  to  be 


(a)  Btoy%,  on  Bills,  3d  edit.  136.— (^)  1  T.  R.  405. 

icy  4  Af.  &5. 231. (i)  2  H.  Bi.  609. 
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1817.  superadded,  and  as  the  facts  stated  in  this  case  control 

ip2^  the  express  terms  of  the  note,  they  could  not  be  admitted 

in  evidence.  Upon  the  face  of  the  note,  no  conclusion 
could  be  drawn  of  the  actual  understanding  between  the 
parties,  for  the  promise  for  payment  is  not  conditional, 
but  absolute  and  unqualified.  The  evidence,  therefbrei 
which  was  offered  to  contradict  the  express^ terms  of  the 
note,  was  inadmissible,  and  there  is  no  ground  for  dis* 
turbing  the  verdict  of  the  jury,  which  was  found  by 
the  direction  of  the  Lord  Chief  Justice. 

Mr.  Serjt.  Best,  in  support  of  the  rule,  admitted,  that 
the  decision  of  Lord  Ellenborough^  in  the  case  of  Hoarei. 
Graham^  was  perfectly  correct,  but  that  that  case  was  dis- 
tinguishable from  the  present,  as  there  the  condition  for 
a  renewal  entirely  contradicted  the  instrument  which 
the  defendant  signed;  but  here,  evidence  was  refbsedf 
which  was  merely  offered  to  shew  the  nature  of  the  note 
and  the  circumstances  under  which  it  was  given.     At  aO 
events,  sufficient  appeared  at  the  trial  to  dispense  with 
the  notice  of  dishonour.     The  evidence  offered  did  not 
affect  the  claim  of  the  parties,  nor  was  the  admission  of 
the  defendant  at  variance  with  the  terms  of  the  aote,  as 
if  the  estates  of  Sir  Robert  Salushury  had  been  sold,  the 
defendant  would  have  been  liable  to  pay  before  the  note 
became  due.     It  neither  contradicted,  narrowed,  or  ex- 
tended the  terms  of  the  note,  but  merely  shewed  the  in- 
tention of  the  parties.     The  case  of  BickerdUe  v.  B^limuM 
has  not  been  overruled,  nor  has  the  decision  of  it  been 
ever  doubted.     A  notice  of  dishonour  is  required  by  a 
positive  rule  of  law,  and  by  the  custom  of  merchants,  to 
bills  and  notes  given  in  the  ordinary  course  of  commercei 
but  this  rule  cannot  extend  to  accommodation  bills.— 
Unless  the  case  of  De  Berdt  v.  Jtkinson  be  overturned, 
the  defendant  cannot  be  entitled  to  notice  of  dishonour. 
This  note  was  not  taken  in  the  course  of  trade,  and  die 
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nature  of  the  evidence  offered,  was  to  shew  that  Sir  181 7* 

Robert  Salusbury  was  indebted  to  the  plaintiffs,  and  bebg  ^T^^ 

desirous  to  continue  his  credit  with  them,  proposed  to  r. 

give  a  promissory  note,  drawn  by  himself,  payable  to  the 
defendant,  who  indorsed  it  to  the  plaintiffs,  as  a  surety 
for  the  maker.  Sin  Robert  had  no  money  of  the  defendants 
in  his  hands,  nor  was  there  any  debt  existing  between 
them  \  and  the  defendant  endorsed  it  expressly  for  the 
purpose  of  becoming  a  security  for  him.  This  case,  there- 
fore, comes  precisely  within  that  of  De  Berdt  v.  Atkinson^ 
as  the  parties  stood  in  a  similar  situation  in  both  cases, 
and  in  neither  of  them  had  the  defendant  received  any  . 
value.  The  case  of  Nicholson  v.  Gouthit  was  decided 
under  peculiar  circumstances,  and  depended  on  the  mode 
agreed  on  between  the  parties,  for  the  defendant  to 
guaranty  payment,  of  a  debt  by  instalments,  and  the 
previous  case  of  De  Berdt  v.  Atkinson  was  not  there  men- 
tioned. The  bill  of  exchange,  in  the  case  of  Leach  v. 
Hewitt^  appears  to  have  been  made  in  the  ordinary  course 
of  trade,  and  as  it  was  given  under  no  particular  circum* 
stances,  the  defendant  was  entitled  to  notice  of  its  dis- 
honour ;  and  Lord  Chief  Justice  Mansfield  there  said,  that 
-^  *  the  defendant  had  only  placed  himself  in  the  common 
^  situation  of  an  indorser.'  Although  Mr.  Justice  Chambre 
adopted  Mx,  Barnes\  note  as  his  own,  still  it  must  be  con- 
sidered as  a  mere  obiter  dictum.  But  as  the  particular  ciir- 
cumstances  of  this  case  take  it  out  of  all  those  where  notes 
have  been  given  in  the  usual  way,  the  evidence  should 
have  been  admitted,  as  it  was  not  only  important  to  thcf 
subject  matter  under  consideration,  but  also  to  explain 
the  real  circumstances  under  which  the  note  was  given. 
H«  cited  the  case  of  Rogers  v.  Stephens  {a). 

(a)  5f  T.  R.  713. 


Free 

V. 
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I8I7.  ^^^  Justice  Dallas. — It  appears  to  me  that  my  Lord 

Chief  Justice  yery  properly  rejected  the  evidence  in  this 
case>  considering  for  what  purpose  and  to  what  object  it 
Hawkivs.  ,„^h3  intended  to  be  applied.  These  are  the  facts: — ^The 
plaintifis  were  correspondents  of  Sir  Robert  Salmhurj  H 
C9^  who  were  bankers  in.  the  country,  and  who  vere 
considerably  indebted  ^  the  plaihtif&,  bankers,  in  Lcudtfi, 
The  plaintiffi  requiring  securitie&  from  Sir  Robert  Sahur 
hurjy  ten  of  his  firiendsi  at  his  instance,  engaged  to  indorse 
promissory  notes  of  «£iOOO,  each,  at  twelve  mooths  daUi 
for  securing  the  debt  due  from  him  to  the  plaintiffi.  Om 
of  these  notes,  on  which  the  present  action  waa  brought, 
was  drawn  by  Sir  Robert  Salusburj^  payable  to  the  dft* 
fendant,  or  order,  and  by  the  latter  indorsed  to  tbf 
plainti£&.  This  note  was  drawn  in  the. common  fon»i 
and  purparts  to  be  payable  at  the  expiration  of  one  year 
from  the  4ay  of  its  date*  It  has  been .  said^  that  at  the 
time  it  was  made,  it  was  understood  betw«e&  .the  parties 
that  it  was  given  as  a  security  only,  and  was  not  to  be  pot 
in  force,  until  the  estates  of  Sir  Robert  Smhuburf  had 
been  sold.  Evidence  was  offered,  at  the  trial,  that  Jio 
notice  of  the  dishonour  was  given  to  the  defendant,,  as 
the  indorser  of  the  note,  who  had  a  full  knowledge  of  the 
circumstances,! under  vthich  it  was  given,  and  that  hb 
liability  was  not  to  attach,  but  in.the  event  of  acoUatcral 
fact.  It  may  be  observed,  lin  the  .first  place»thatttf  "the 
real  nature  of  the  engagement  was  to  controlthe  opefatkm 
of  the  note,  such  engagement  should  have.been  expressed 
upon  the  face  of  it ;  but  the  fact  is  otherwise^  ««<}  asit  is 
drawn  in  the  usual  manner,  the  defendant,  at  the  ex* 
piration  of  the  time  limited  for  payment,  was.  oititied  to 
notice  of  iu  having  been  dishonoured  by  Sir  Robert.Sakh 
bury^  on  whose  default  only  his  liability  attached^  4t  bs 
been  insisted,  that  this  notice  might  be  dispensed  widi. 
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from  the  understanding  which  existed  between  the  parties.  1317'. 

The  effect  t)f  the  -evidence  offJared  was  xontraiy  to  the 
terms  which  appeared  upon  the  face  of  the  note,  and 
tended  to  control  its  legal  operati<H)^  and  as  the  cora^ 
sideration  for  which  the  liot^  wa$  given  did  not  appear^ 
I  think  that  such  evidence  shouM  not  have  been  ad^ 
mitted.  The  case  of  Hoare  Vv  Graham^  by  which  the 
present  must  be  governed,  was  rightly  d^dedj  and 
Lord  EUinborough  there  determined,  not  on  the  ground 
that  the  note  was  given  as  a  collateral  security,  but  that 
that  there  was  a  parol  condition  for  a  renewal,  entirely 
contradictory  to  the  instrument,  which  was  made  pay- 
able on  a  certain  day,  and  as  such  evidence  tended  to 
contradict  the  note,  it  was  very  properly  rejected.  The 
case  of  De  Berdt  v.  Atkinson  differs,  and  is  distinguishable 
from  the  present,  iac  the  defendant  iiere  indorsed  the 
note,  for.  which  he  had  received  no  value,  as  a  surety ;' — 
but  in  De  Berdt  v.  Atkinson  the  defendant  lent  his  name, 
merely  to  give  credit  to  the  note,  and  it  was  known  to 
aHtbe parties,  at  the  tirhe  it  was  drawn  and  indorsed, 
that  the  drawer  was  insolvent.  If:  these  circumstances 
had  been  proved,  still  they  woold  not  have  dispensed 
with  the  necessity  of  the  notice  v  ton  although  payment 
of  the  note  might  not  be  enforced  until  the  estate  of  Sir  , 
Robert  Salusbury  had  been  sold,  still,  at  the  expiration  of 
the  year,  he  should  have  had  notice,  that  it  was  not  dis- 
posed of.  But  as  collateral  evidence  cannot  be  admitted 
to  vary  the  terms  of  the-  note,  I  thkik  that  the  defendant 
should  have  had  due  notice  of  its  dishonour. 

Mr.  JusticePARK.  Although  lixave  paid  great  attention 
to  the  argument  of  my  brother  Ai/,  I  cannot  distinguish 
this  case  from  that  ofHearev.  Graham. — ^I  was  counsel  in 
that  cause,  and  tooic  nearly  the  same  objectionsas  have  been 
now  rabed )— -but  I  think  the  decision  of  Lord  Edlenborougb 
was  perfectly  correct,  and  he  there  says,  *  What  is  to  be- 


Free 

V. 
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18 17.  ^  come  of  bills  of  exchange  and  pronussory  notes,  if  thejf 

^  may  be  cut  down  by  a  secret  agreement,  that  they  shall 
*  not  be  put  in  suit?  The  parol  condition  is  quiteinconas* 
Hawk  I  vs.  <  tent  with  the  written  instrument.*  Here,  the  note  poT'- 
ports  to  be  payable  twelve  months  after  date,  but  it  has 
been  stated,  that  there  was  a  private  agreement  between 
the  parties  that  it  should  not  be  so ;  but  the  note  iswhoUj 

.  inconsistent  with  that  agreement. — My  brother  B^si  has 
said,  that  the  want  of  notice  did  not  destroy  the  note ; 
the  legal  effect  and  operation  of  which  was  to  pay  within 
a  twelvemonth  from  its  date.  If  the  maker  had  dis- 
honoured it  at  that  time,  the  defendant,  as  indorser,  was 
entitled  to  notice;  and  I  think  that  the  evidence  offered 
as  a  waiver  of  such  notice  was  inadmissible,  and  most 
properly  rejected. 

Mr.  Justice  Burrough. — I  am  clearly  of  opinion  that 
this  evidence  ought  not  to  have  been   received  at  the 

.  trial, — promissory  i^otes  are  now  placed  on  the  samr 
footing  as  bills  of  exchangCi  and  the  express  terms  for 
which  they  were  given  ought  to  appear  upon  the  face  of 
them.  I'he  object  of  the  note  here,  was  to  give  a  security 
to  the  plaintiffs,  and  it  therefore  bears  no  relation  to  an 
accommodation  note.  From  the  nature  of  the  indorse- 
ment, the  plaintiffs  had  a  right  to  proceed  against  the 
defendant,  as  in  ordinary  cases ; — still,  it  has  been  sai4» 
that  evidence  might  be  introduced,  to  shew  that  it  was 
not  payable  twelve  months  after  date;  but  when  the 
estates  of  Sir  Robert  Salusbury  were  sold,  which  might  be 
either  previous  or  subsequent  to  the  time  when  the  note 
would  become  due.— This  evidence  therefore  would  give 
a  different  effect  to  the  note,  and  it  is  one  of  the£r« 
principles  of  law,  that  no  parol  proof  can  be  recdvedi 
which  effectually  tends  to  alter  the  terms  of  a  written  ift* 
strument.  The  cases  of  accommodation  notes  are  oat 
applicable  to  this  case,— as  a  notice  of  dishonour  is  there 
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dispensed  with,  because  the  note  is  originally  vicious.  In 
this  case  there  was  no  fraud,  and  the  note  was  made  pay- 
able on  a  particular  day,  as  in  a  common  and  ordinary 
transaction.  I  therefore  consider  that  this  evidence  could 
not  be  received,  and  that  it  would  be  extremely  dan- 
gerous if  a  negociable  instrument  of  this  nature  could  be 
cut  down  or  altered  by  matter  dehors^  or  a  private  agree- 
ment between  the  parties. 

Rule  discharged. 


1817. 

Freb 

o. 

Hawkixs. 


Truettel  and  another,  v.  Barandon  and  another. 

This  was  an  action  of  trover,  brought  against  the  de- 
fendants, for  the  recovery  of  two  bills  of  exchange,  the 
one  dated  the  25th  of  November^  1815,  drawn  by  Gorton 
upon,  and  accepted  by  Speare,  for  j^l71 :  13/. :  2d,,  pay- 
able to  Garton^s  order  eight  months  after  date,  and  in- 
dorsed, *  Pay  to  J,  P.  Duroure,  Esq.  or  order,  for  ac- 
•  count  of  Messrs.  Truettel  and  Wurtz*  The  other,  bear- 
ing the  same  date,  was  drawn  by  Creswick  upon,  and  ac- 
cepted by  Spearty  for  ^171 :  13/; :  3rf.  payable  to  Creswick' s 
order,  nine  months  after  date,  with  an  indorsement  similar 
to  the  preceding  one.  On  the  trial  of  the  cause  before 
Lord  Chief  Justice  Gibbsy  at  Guiidhafl,  at  the  sittings  after 
the  last  term,  it  appeared  that  the  bills  had  been  deposited 
wiA  the  defendants,  by  Duroure  and  Co.,  the  agents  of 
the  plaintiffs,  without  their  authority,  as  a  security  for 
cash  advances.  Duroure  stated,  that  he  received  the  bills 
£pom  the  plaintiffs,  to  whom  he  was  an  agent,  and  gave 
them  to  the  defendants)  as  a  security  on  his  own  account. 


Thursday, 
Nov.  jeyth. 


Bills  of  exchange 
indorsed  to  an 
aseiit  of  the 
pTaintifTs  or 
order  for  their 
account,  depo- 
sited with  the 
defendants  by 
such  agent  as  a 
securitv  for  fu- 
ture ad\'ances, 
may  be  recover- 
ed by  the  plain- 
tiffs in  an  action 
of  trover. 
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I8I7. 
Truittel 

V. 

Baranoov. 


and  that  they  were  not  deposited  on  discount.  That  ht 
was  considerably  indebted  to  the  defendants  when  the 
bills  were  deposited,  who  were  in  the  habit  of  advaadog 
money  to  him,  and  that  such  advances  were  continued; 
after  such  transaction.  On  the  part  of  the  defendants  if 
was  submitted  that  the  action  could  not  be  maintained  on 
two  grounds ;  j^r//,  that  an  agent  or  factor  might  pledge 
or  negociate  bilb  indorsed  to  him  to  receive  for  a  corre- 
spondent, provided  such  indorsement  did  not  restrict 
their  negociability : — secondly ^  that  there  was  nothing  in 
the  indorsement  which  could  be  considered  a  restriction, 
because  the  words  '  pay  to  J,  P.  Duroure^  £sq.,  or  orderi 
•  for  account  of  Messrs.  Truittel  and  Wurt%^  were  only 
meant  to  distinguish  in  the  accounts  of  the  acceptor,  wte 
had  become  insolvent,  the  creditor  to  whom  the  difierent 
bills  were  given  in  payment.  His  Lordship,  howevtt^, 
thought,  that  the  indorsement  restricted  the  negodabili!)^ 
of  the  bills,  and  that  Duroure  had  no  right  to  deposit 
them.  The  jury  found  a  verdict  for  the  plaintifis  fit 
c£365 :  12/. :  1  li/.,  which  included  interest  to  the  time  of 
judgment.  To  this  verdict  the  coimsel  of  the 'defendant 
objected,  contending  that  the  plaintifik  were  not  entitlel 
to  interest,  but  his  Lordship  overruled  the  objection,^ 
stated,  that  he  considered  they  were  entitled  to  it  by  waljF 
of  damages.  ' 

Mr.  Serjt.  Copley^  op  a  former  day  in  this  term,  had  ob- 
tained a  rule  ntsi^  that  this  verdict  might  be  set  aside,aiRt 
a  nonsuit  entered. 

Mr.  Serjt.  Lens  was  now  about  to  shew  cause,  ythtt 
the  court  called  upon  Mr.  Serjeant  Copley  to  support  hs 
rule.  He  submitted,  that  as  Duroure  might  have  ntg> 
ciated  or  discounted  the  bills,  he  had  a  right  to  depo»t 
them  with  the  defendants.  The  only  question  seesaid 
tb  be,  whether  Duroure  was  legally  empowered  to  nego- 
ciate them  \  and  as  he  might  have  discounted  themj  vo 
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restraint  could  be  put  on  him.  He  was  not  restricted  by 
the  iadorsements  from  sending  them  into  the  m^ket  for 
any  purposes  which  he  might  have  thought  proper.  In 
Evans  v.  Cramlingion  {a)y  where  a  bill  was  payable  to  J. 
or  order,  for  the  use  of  B.^  it  was  held,  that  the  right  to 
tiransfer  was  in  A,^  who  was  eoipowered  to  indorse  it. 
Duroure,  therefore^  was  authorised  to  indorse  the  bills  in 
question;  and  as  he  might  have  discounted  them»  he  might 
also  have  applied  the  money  arising  upon  them  to  his  own 
purpose.  As  he  had  a  running  account  with  the  plaintiffs,  he 
might  have  handed  over  the  bills  to  a  third  person  to  coyer 
daily  advances,  and  it  was  quite  imimaterial  whether  they 
were  deposited  as  a  security,  or  for  the  purpose  of  being 
discounted ;  for  instead  thereof,  he  might  have  drawn 
l^enerally,  leaving  the  account  to  be  settled  at  a  future 
time..-  There  is  a  distinction  between  a  factor's  pledging 
property  for  a  debt  actually  due»  and  where  there  is  a  run- 
ning account  between  him  and  the  person  with  whom  such 
property  is  pledged.  Here,  the  bills  were  not  pledged  for 
a  past  debt,  but  for  the  purpose  of  procuring  advances  on 
them.  In  Collins  v.  Martin  (b)  it  was  held,  that  if  a  bill 
indorsed  in  blanks  be  deposited  with  a  banker^  to  be 
received  when  due,  and  the  latter  raise  money  upon  it  by 
pledging  it  with  another  banker,  and  afterwards  become 
bankrupt,  that  the  person  depositing  could  not  maintain 
trover  against  the  latter  banker  for  the  bills;  and  the 
distinaion  is  there  drawn  between  bills  of  exchange  and 
other  property;  for  the  former  are  negotiable  instruments. 
The  indorsement  to  Duroure  or  order,  makes  the  bills  in 
this  case  negotiable,  and  it  therefore  falb  within  the  prin- 
ciples laid  down  in  Collins  v.  Martin^  and  the  plaintiffs 
are  not  entitled  to  recover. 


18 17. 


TaUETTBt 
V, 

BaravdoiT. 


(«)  Carth'5.  S.  a  t  Vent.  307.  Skin.  264. (5)  1  B.  and  P. 
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1817. 

TRUfTTCL 

Bauavdon. 


Mr^  Justice  Dallas* — ^It  is  unnecessary y  in  this  case/ 
to  touch  on  the  judgment  of  the  court  in  that  of  CoUim 
V.  Martin.  There  can  be  no  doubt^  that  if  a  person  de- 
posit a  bill  of  exchange,  which  is  indorsed  in  blank 
(and  therefore  a  negotiable  instrument)  with  a  banker  for 
the  purpose  of  being  received  when  due,  if  pledged  by 
the  banker  for  his  own  debt,  fHat  it  cannot  be  followed 
by  the  owner  into  the  hands  of  the  pledgee,  for  the  in* 
dorsement  passes  the  property  in  the  bill.  But  the  inlls 
in  this  case  were  of  a  different  description ;  for  they  M 
not  come  into  the  hands  of  Duroure  with  a  general  in- 
dorsement to  authorize  his  transfer  of  them.  They  were 
indorsed  to  him  ^Jbr  accoufit  rfthe  plaintiffs.^  An  ordinary 
indorsement  would  not  have  restt^ned  their  negotijf- 
bility;  for  it  would  then  appear  that  they  were  indorsed 
for  a  bona  fdt  tnxissictioti.  The  defendants  ought  to 
have  collected  from  the  indorsements  that  the  bills  were 
the  plaintiff  91^  property,  and  not  Durmr/s  ;  and  that  tbe 
latter  had  no  right  to  deposit  them  with  the  defendant^ 
either  for  past  or  future  advances.  They  were  left  widi 
them  by  way  of  security  j^  and  undef  the  circumstancei 
I  think  they  had  sufficient  notice  that  the  bills  were  not 
the  property  of  Duroure  who  pledged  them. 

Mr.  Justice  Park.-— If  this  decision  afiected  the  case  of 
Collins  V.  Martin^  I  should  require  consideration  before  I 
stated  my  opinion.  The  case  is  reduced  to  a  smgle  pointy 
and  the  question  is  not  whether  these  bills  were  titigy 
tiable,  but  whether  the  defendants  did  not  know  that  they 
were  the  property  of  the  plaintiffs,  when  they  were  de^ 
posited  with  them  by  Duroure^  and  as  I  think  there  cm 
be  no  doubt  but  that  they  had  notice  of  this  &ct,  tht 
plaintiffs  are  entitled  to  recover. 

Mr.  Justice  Bui^ouGH.'^There  is  a  great  di&i«BOt 
between  bills  of  exchange  left  for  the  purpose  of  being 
diKounted^  and  those  which  are  deposited  as  a  secoiiif 
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for  future  advances ;  as  the  person  who  discounts  them  J817. 

makes  a  deduction  for  so  doing>  by-  which  the  account  is 
altered.  In  this  case  DuroUre  never  received  any  money^ 
ahhough  there  was  a  prior  debt  between  him  and  the  Barahdon 
defendants.  His  not  having  received  money  on  the  de- 
posit of  the  bills,  they  could  not  fonri  an  item  of  the  ac- 
count, so  as  to  devest  the  plamtifis  of  the  benefit  which 
they  were  entitled  to  derive  from  them. 

Rule  discharged: 


CatspiN,  and  another,  t;.  WiLLiABisoit.  No^sih 

This  was  an  action  of  assumpsit^  in  which  the  plaintiflFs  T*'*e5^*u"*'*&^^ 

sought  to  recover  the  sum  of  i^SOO  :  I61. :  3^.,  being  agreed  to  sell, 

the  difference  between  the  invoice  price  of  a  cargo  of  'm  tobj^cert' 

branges  and  lemons,  (shipped  by  them  on  account  of  the  tain  Koods  and 

defendant  which  were  rejected  by  the  latter  and  sold  by  ^^u^vf  three* 

public  auction;)  and  the  net  proceeds  of  the  sale. — ^The  hundred  and 

first  count  of  the  declaration  stated,  that  in  consideration  chests  ancf  thirty 

that  the  plaintiffs  would  bargain  and  sell  to  the  defend-  ^aJfc^csMfof 
^  °  orangesi  and 

Imt  three  hundred  and  twenty-eight  chests,  and  thirty  lemons,  at  and 

half  chests  of  oranges  and  lemons  ;  one  hundred  dozen  p^Jicc^/o^^v 

«)f  baskets  and  twenty  serons  of  almonds,  at  certain  prices  ^^^  P"ce  of 

L  I.  •  «^^o     ^       t_     <^^23  38.— The 

agreed  on  between  them,  amountmg  to  dCr623  :  3j.,  the  contract  proved, 

defendant  undertook  to  accept  a  bill  of  exchange  to  be  7^*'  [or  three 

'^  f  hundred  and 

drawn  by  the  plaintiffs  upon  him,  payable  at  thirty  days  ei^ht  chests,  and 

sight,  for  the  value  or  price  of  the  goods  so  bar^ined  5'Sj;„''i*=„^g^*; 

«nd  sold,  whenever  after  the  bargain  and  sale,  the  de-  and  twentychests 

fendant  should  be  requested  by  the  plaintiffs  so  to  do. —  q^  specifying 

The  plaintifii  then  averred  that  they  bargained  and  sold  Pjice.--^Wi, 

^  /  O  jIjj^J      jJ^j^      ^^ 

M  N  2  Db  variaoMil 
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1817.  the  goods  to  the  defendant^  and  after  such  bargsun  ad 

,,  """^  sale  drew  a  bill  of  exchange  on  him  for  the  value  of  the 

V.  goods,  which  was  duly  presented  to  him  for  his  acceptance, 

WU.LIAMSON.  and  assigned  for  breach  that  the  defendant  would  not 
accept,  or  in  any  way  pay  or  discharge  the  bill ;  bj  means 
whereof,  the  plaintiffs  were  obliged  to  take  up  andpay^t^ie 
same,  and  thereby  lost  and  had- been  deprived  of  thieg^B 
and  benefit  that  would  haVe  accrued  to  them  from  the  utt 
of  the  bill,  had  the  same  been  accepted  by  the  defendant 
The  second  count  stated,  that  the  defendant  bargained^ 
and  bought  of  the  plaintiffs,  and  the  plaintiffs,  at  Us 
request,  sold  to  him  certain  other  goods  and  mejrch^ 
dises,  to  ivity  three  hundred  and  twenty-eight  chests, 
and  thirty  half  chests  of  oranges  and  lemons)  tweotj 
bundles  of  baskets,  and  twenty  serous  of  sweet  almondy 
at  and  for  a  certain  large  price  or  sum.,  U  ^wit,  the  pricy 
or  sum  of  c£*623.  ;  3/.,  to  be  delivered  by  the  plaintifisio 
the  defendant  within  a  reasonable  tinve.fcom  theqce  Best 
ensuing,  and  to  be  paid  for  by  the  defendants  •  to  tbfe 
plaintiffs  within  a  reasonable  time  fro^n  the  toxne  of  sach 
bargain  and  sale)  and  in  consideration  that  the  plaindfi 
at  the  request  of  the  defendant  had  undertaken  to  ^ 
liver  the  goods  to  him,  he  undertook  to  accept  anc^payfiir 
the  same  within  a  reasonable  time.  And-  that  althot^ 
the  plaintiffs,  within  such  time,  were  ready  and  wiljiii|^ 
and  tendered  and  offered  to  deliver  the  goods  tp.ttiis  de- 
fendant, and  requested  him  to  accept  and  pay  for  the 
same;  yet  that  he  would  not  accept  or  pay  the  plainiifi 
for  the  goods,  although  the  time  in  that  behalf  specified 
had  long  since  elapsed.  The  declaration  contained  other 
counts  for  goods  sold  and  delivered,  work  and  labour, 
and  the  common  money  counts — At  the  trial  of  the  cause 
before  Mr.  Justice  Da/ias,  at  Gmldhall^  at  the  sittuigs 
'  after  the  last  term,  to  prove  the  order  for  ;the  gpodsythe' 
plaintiffs  put  in  evidence  two  letters  from  the  defendasti 
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<be  iirst  of  which  was  dated  on  the  19thof  ^ii/jf,  1816,  1817. 

and  addressed  to  them  in  the  following  terms  :  Crispin 

V, 

i^  Gentlemen,  Williamson. 

•  *  In  the  expectation  that  you  will  ship  me  a  cargo 
of  fruit,  that  shall  be  equal  in  every  respect  to  those 
:^hipped  by  your  neighbour,  I  am  Induced  to  order  a 
imall  cargo.  I  have  therefore  now  to  request  you  will 
charter  a  small  fast-sailing  vessel,  and  load  her  on  my 
Hccount  with  about  three  hundred  chests  of  China  oranges ; 
fifty  chests  of  lemons,  twenty  serons  of  almonds,  fourteen 
Imndle;^  of  large,  and  six  btindles  of  small  baskets.' 

By  the  other  letter,  dated  the  24th  of  August^  1816, 
the  defendant  advised  the  plaintiffs  that  he  had  himself 
chartered  a  schooner,  and  directed  them  to  put  on  board  , 

her  three  hundred  and  eight  chests,  and  thirty  half  chests 
of  China  oranges,  twenty  chests  of  lemons,  and  the  bas- 
Itets  and  almonds  as  ordered  in  the  former  letter. 

The  pl^untjfTs  then  proved  the  arrival  of  the  schooner, 
with  the  goods  on  board  as  ordered  in  the  last  letter,  and 
the  presentment  of  the  bill  tp  the  defendant,  who  refused 
to  accept  it. 

For  the  defendant,  it  was  submitted,  by  Mr.  Sei^t. 
j3/x/,  that  the  plaintiffs  could  not  recover  In  the  shape 
of  damages  for  a  breach  of  the  contract,  as  stated  in  the 
two  first  counts  of  the  declaration,  neither  o^  which 
could  be  sustained  by  the  evidence. — ^That  the  first  was 
clearly  bad,  as  no  evidence  had  been  adduced 'of  a  con>* 
tract  by  the  defendant  to  accept  a  bill  of  exchange ;  and 
that  independently  of  this,  there  was  a  complete  variance 
between  the  contract  as  laid  In  botK  these  counts,  and 
that  proved,  both  as  to  the  quantity  and  description  of 
tbe  goods.     That  the  order  contained  in  the  letter  of 


Williamson. 
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161^.         the  24th  oi  Augusty  (being  that  which  was  acted  tqxm) 
qT^  was  for  three  hundred  and  eight  chests,  and  thirty  half 

p.  chests  of  China  oranges,  twenty  chests  of  lemons,  and 

the  baskets  and  almonds,  as  ordered  in  the  former  letter 
of  the  19  th  of  Julyy  being  twenty  serons  of  almonds, 
and  fourteen  bundles  of  large,  and  six  bundles  of  small 
baskets  ;  whereas  the  first  count  of  the  declaration  stated 
the  contract  to  be  for  three  hundred  and  twenty-eigb 
chests,  and  thirty  half  chests  of  oranges  and  lemons,  oae 
hundred  dozen  of  baskets,  and  twenty  serons  of  almonds; 
and  in  the  second  count  to  be  for  three  hundred  and 
twenty-eight  chests,  and  thirty  half  chests  of  oranges  and 
lemons,  twenty  bundles  of  baskets,  and  twenty  serons  rf 
sweet  almonds.  That  by  the  contract  as  set  out  in  bodi 
these  counts,  the  oranges  and  lemons  might  be  mixed  to- 
gether, and  it  did  not  appear  how  many  boxes  of  each  sort 
were  to  be  sent,  or  whether  every  bpx  might  not  contahi 
some  of  both  these  fruits,  and  that  the  contract  was  not 
for  goods  at  a  specific  price,  a$  stated  in  the  dedantioa, 
but  upon  a  quantum  valebant  s  and  that^  at  all  events,  as 
both  counts  had  omitted  to  state  that  the  goods  sent  were 
equal  to  those  shipped  by  the  plaintiff's  neighbcnr,  it 
was  a  substantial  variance,  and  that  consequently  they 
were  not  entitled  to  recover. — The  learned  judge,  how- 
ever, stated,  that  it  was  clear  the  oranges  were  to  be  paid 
for  in  some  way,  and  in  point  of  probability  by  a  inO  of 
exchange ;  that  the  conduct  of  the  parties  furnished  a 
degree  of  evidence  to  go  to  the  jury;  that  although  the 
averment  in  the  declaration  was  for  three  hundred  and 
twenty-eight  chests,  still  that  the  precise  quantity  was 
immaterial  on  account  of  its  being  laid  under  a  tmUal 
in  the  second  count;  that  by  the  terms  of  the  order 
contained  in  the  letter  of  the  19th  of  yufy,  181^  it 
appeared  to  be  for  about  a  certain  quantity,  and  he  tc- 


p. 
Williamson 
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/erred  to  the  case  of  Gladstone  v.  Neale  {a),   as  being  1917« 

precisely  in  point.     The  jury  having  found  a  verdict  for        rT^i 
the  plaintiflFs,  leave  was  given  to  the  defendant  to  move 
to  set  it  aside,  and  that  a  nonsuit  might  be  entered  on 
the  above  objections. 

Mr.  Serjt.  Bt^st  having,  accordingly,  on  a  former  day 
obtained  a  rule  nisif  Mr.  Serjt.  Lrru  shewed  cause  and 
submitted  that  there  was  no  validity  in  either  of  the  ol> 
jections,  and  that  the  contract  was  substantially  set  forth 
in  the  declaration.  The  essence  of  the  contract  was  for 
the  plaintiffs  to  sell,  and  the  defendant  to  purchase  cer^ 
tain  goods,  which  in  the  second  count  were  laid  under  a 
vidiliccty  and  the  exact  quantity  therefore  need  not  be 
precisely  stated.— The  order  was,  in  fact,  absolutely  com- 
plied with  ; — an  express  averment  of  quantity  or  quality 
was  unnecessary.  By  the  terms  of  the  letter,  in  which 
the  first  order  was  contained,  no  specific  number  was 
mentioned.  This  case,  therefore,  pomes  within  the  de^- 
xision  of  the  court  of  Kings  Bench ^  in  that  of  Gladstont 
V.  Neate^  which  was  a  contract  for  the  purchase  of  a 
xertain  parcel  of  hemp,  the  exact  amount  of  which  not 
being  known  at  the  time,  was  described  in  the  contract  as 
about  eight  tons,  and  the  court  held,  that  there  was  no 
material  variance,  as  it  might  be  declared  on  as  a  contract 
for  eight  tons,  which  quantity  was  laid  under  a  videlicet. 
Here,  the  original  order  was  not  for  a  definite  quantity, 
but  the  substance  of  the  bargain  was  indefinite.  Although 
tliree  hundred  and  eight  baskets  only  of  oranges  and 
lemons  had  been  sent,  still  the  variation  in  number  was 
not  of  itself  sufficient  to  vitiate  the  bargain : — the  plain- 
tiffs were  even  entitled  to  recover  on  the  count  for  goods 
sold  and  delivered,  for  the  fruit  was  not  only  ready  to  be 
delivered,  but  actually  tendered  to  the  defendant,  who  rt- 

(o)  13  £. /?.  410. 
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181 7.  fiised  to  accept  it.— Unless  such  refusal  could  be  justifle<^  • 

^  ^*r^  the  plaintiffs  were  entitled  to  a  verdict. — The  firuit  was 

CaispiN 

y.  re-sold  for  the  benefit  of  all  parties,  as  it  would  othcr- 

WtLUAMSOK.  ^jgg  j^^^g  perished  and  become  wholly  useless.    Another 

objection  had  been  raised  as  to  price,  and  thaf  the  plaiti^ 

tifis  could  only  recover  on  a  quantum  valebant  ;  but  as  the 

specific  number  need  not  be  stated,  it  would  be  a  sut^ 

ficient  compliance  with  the  order  to  aver  under  a  videKcd^ 

ab(mt  the  sum  the  order  furnished  would  amount  to.— 

So,  in  the  second  count,  as  the  firuit  was  laid  under  a 

vidtltcet,  and   stated   to  consist  of  three   hundred  and 

twenty-eight  chests,  and  thirty  half  chests  of  oranges  and 

lemons,  it  was  sufficient,  not  only  to  satisfy  the  terms  of 

the  order,  but  to  shew  that  they  were  not  mixed  together 

in  the  chests.     With  respect  to  the  statement  in  the  first 

count,'  that  the  defendant  undertook  to  accept  a  bill  of 

exchange  for  the  amount  of  the  goods,  the  jury  mi^t 

infi^r  that  such  an  undertaking  was  part  of  the  contract. 

As  to  tlie  omission  in  the  declaration,  that  the  goods 

seiit  to  the  defendant  were  not  equal  to  those  shipped  bf 

the  plaintiff  *s  neighbour,  it  was  perfectly  immaterial,  as 

no  reference  was  made  in  the  second  letter,  on  the  faith 

of  which  the  order  was  sent,  as  to  the  quality  of  the ' 

oranges  and  lemons ;   and  there  was  consequently  no 

ground  to  disturb  the  verdict,  and  much  less  so,  to  apply 

for  tf  nonsuit* 

Mir.  Serjt.  Best^  (and  Mr.  Serjt.  Vaughan  was  with  him) 

in  support  of  the  rule  insisted,  that"  they  were  entitled 

to  a  nonsuit,  as  the  contract  laid  in  the  declaration  was 

altogether  different  from  that  which  had  been  proved  by 

the  letters.     That  the  contract  could  only  be  derived  froDQ 

thc»e  letters,  as  no  other  evidence  was  adduced  at  the 

trial,  and  as  the  bargain  was  entire,  the  variance  was  fatal 

Where  there  is  a  contract  in  writing,  no  evidence  can  be 

pven  to  vary  or  contradict  it.    Neither  of  the  letters 
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sUted  that  the  defendant  had  undertaken  to  accept  a  bill.  1817- 
for  the  amount,  and,  therefore,  the  first  count  was  dearly  Crispik 
void,  and  insupportable.  Both  the  letters  must  be  taken  „,  ^» 
together.  In  the  first,  the  defendant  requested  the 
plaintiffs  to  charter  a  vessel  on  his  account,  and  load  her 
with  about  three  hundred  chests  of  Cbina  oranges,  and 
fifty  chests  of  lemons,  and  as  he  could  not  prove  the  exact 
size  of  the  vessel,  or  the  precise  quantity  she  could  carry, 
he  was  precluded  from  stating  a  specific  number ;  andf 
therefore,  used  the  word  ahut.  But  in  the  second  letter^ 
having  chartered  a  vessel  himself,  he  ordered  a  precise 
and  definite  quantity  of  each  fruit ;  namely,  three  hun* 
dred  and  eight  chests,  and  thirty  half  chests  of  China 
oranges  and  twenty  chests  of  lemons ;  but  in  the  second 
count  of  the  declaration  they  were  described  as  three 
hundred  and  twenty-eight  chests,  and  thirty  half  chests 
of  oranges  and  lemons.  3y  that,  it  appears,  that  the 
contract  would  have  been  complied  with,  if  the  plain- 
tifis  had  sent  equal  quantities  of  each  fruit.  As  the 
order  in  the  second  letter  was  for  a  definite  quantitys 
this  case  is  clearly  distinguishable  firom  that  of  Gladstone 
V.  Neale,  as  there,  the  precise  quantity  was  not  known  at 
the  time  the  contract  was  entered  into,  but  before  the 
action  was  brought  the  exact  amount  was  ascertained; 
and  the  court  there  decided  on  the  construction  of  the 
word  about,  which  was  proved  to  be  in  the  contractf 
whereas,  in  the  declaration,  the  exact  amount  was  laid 
under  a  videlicet.  The  number  of  chests  in  the  last 
letter  being  definite,  was  the  essence  of  the  contract^  and 
should  therefore  have  been  precisely  set  forth  in  the  de- 
claration, for  where  the  consideration  or  contract  alleged 
is  material,  the  stating  it  under  a  videlicet  will  not  avoid 
the  consequences  of  a  variance.  By  the  terms  of  the  de- 
claration, the  oranges  and  lemons  might  be  mixed  in  one 
chestj  although  dbtinct  portions  of  each  were  ordered  | 


AM  CASES  IK  MICHAELMAS.  T£a^I, 

IS17.         and|  therefore^  this  defect  cannot  be  cured  by  a  vu&ibf, 
CwiuriK        ^^  TbonUcn  v.  Kempstar  [a\  wh^e  a  person  agreed  to 
V.  buy  a  quantity  of  Saint  Petersburgh  dean  hemp,  through 

'*  the  medium  of  a  broker,  who  gave  him  a  bought  note| 
in  which  by  mistake  he  inserted  Riga  Rhine  hemp,  in* 
stead  of  Saint  Petersburgh  clean  hemp;  and  then  ddi* 
vered  a  sale  note  to  the  seller,  stated  according  to  the 
original  contract ;  it  was  held  that  the  variance  between 
those  notes  was  fatal,  So,  here,  a  certain  quantity  of 
oranges  were  ordered,  and  a  definite  portion  of  lemony 
[Mr.  Justice  Burrougb  mentioned  th^  case  of  Dunsien 
y.  Tutham  (6)  where  the  declaration  stated,  that  in  consi- 
deration that  the  plaintiff  would  buy  of  the  defendant 
forty-five  sheep,  fpr  J^S^. :  11/. :  6d.,  the  defendant  ud» 
dertook  that  they  were  sound,  and  the  plaintifiT  proved 
the  price  to  be  <£54  :  12/. :  ed.  Mr.  Justice  Buller^  be&rt 
whom  the  cause  was  tried,  held  the  variance  to  be  fitta], 
because  the  sum  was  not  laid  under  a  wdetuet,  and  noo? 
suited  the  plaintiff.] — As  the  plaintiffs  can  only  recover 
on  the  second  count,  and  as  the  contract  is  there  im- 
properly set  forth,  both  as  to  the  quantity  and  descrip- 
tion of  the  goods,  the  one  of  which  is  equally  essential  as 
the  other,  a  videlicet  cannot  avail,  and  consequendy  they 
are  not  entitled  to  recover, 

Cur.  adv.  vuk. 
« 

On  this  day,  Mr.  Justice  I^allas  delivered  the  foUoWf 
ing  judgment  of  th^  court : 

In  this  case,  the  first  count  of  the  declaration  is  not 
sustained  by  the  evidence  i — and  if  it  be  bad  for  one 
reason,  it  becomes  unnecessary  to  examine  others*  It 
states  as  part  of  the  contract  an  undertaking  to  accept  a 
bill  of  a  certain  description.     The  contract  proved  con- 

(a)  1  Marshy  O'iS. (£)  Taunlon  Spring  Assizes^  1788. 
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tuns  no  such  undertaking.    This  therefore  is  a  material  1S17* 

variance. — ^The  second  count  in  substance  states  that  the        .^^"^'^ 

CRiapiw 
plaintiff  agreed  to  selU  smd  the  defendant  to  buy  certain  ^ 

goods  and  merchandize,  f/iz.  three  hundred  and  twenty-  iLti\Msoit. 
eight  chests  of  oranges,  and  thirty  half  chests  of  oranges 
and  lemons.  It  then  alleges  performance  on  the  part 
of  the  plaintiff,  a  tender  to  the  defendant,  and  a  refusal 
by  him  to  accept,  being  therefore  in  substance  a  count 
for  goods  bargained  and  sold.  The  quantity  is  stated 
nnder  a  videlicet^  and  the  variance  insisted  upon  is,  first 
that  the  order  was  for  one  hundred  and  eight  chests  of 
oranges,  not  one  hundred  and  twenty-eight,  and  next,  that 
the  order  was  as  to  chests  and  half  chests  of  oranges  singly, 
and  not  of  oranges  and  lemons  jointly.  It  is  not  neces- 
sary to  go  into  all  that  is  elementary  on  the  office  of  a  vide^ 
licet. — A  party  may,  in  certain  cases,  impose  upon  himself 
thenecessity  of  proving  precisely  what  is  stated,  if  not  stated 
under  a  videlicet.  In  others^  if  laid  under  a  videlicet j  such 
proof  will  not  be  necessary;  and  again,  a  statement  under 
a  videlicet  will  not  dispense  with  the  necessity  of  exact 
proof,  where  the  thing  so  stated  is  of  the  essence  of 
the  contract.  In  this  case,  it  is  said,  quantity  is  to  be  so 
considered.  In  a  count  for  goods  bargained  and  sold,  it  is 
not  necessary  to  prove  the  quantity,  if  stated  under  a  vide* 
licet 'y  but  on  the  trial,  the  plaintiff  must  prove  performance 
of  the  agreement  on  his  part.  And  so  the  plaintiffs  did  in 
the  present  instance ;  the  letter  of  advice,  the  invoicei  the 
bill  of  lading,  all  sent  to  the  defendant,  and  in  evidence  on 
the  trial  of  the  cause,  exactly  corresponded  in  respective 
quantities  with  the  different  articles  ordered,  and  the  bill 
of  lading  was  indorsed  over  by  the  defendant  himself  to  en- 
able the  goods  to  be  sold  on  account  of  the  shippers.  No 
objection  as  to  quantity  was  made ;  nor  could  it  be,  for  the 
order  and  the  goods  tendered,  exactly  tallied  and  agreed. 
The  objections  raised  by  the  defendant  at  the  trial  were 
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leif. 


that  the  chests  were  improper  in  which  the  frvSt ' 
packed,  and  that  the  fruit  was  bad.    On  this,  the  enqmrf 
v;  turned. — Both  points  the  jury  found  against  him,  an4 

WntiAMsov.  ^^^^  jjj  ^u  respects,  the  order  was  properly  executed  by 
the  plaintiflFs.  In  substance,  therefore,  they  were  entided 
to  recover,  and  the  objection  resolves  itself  into  matter  of 
form  only.  Still,  however,  if  such  objection  be  good,  it 
must  be  sustained.  But  we  think,  that  tinder  the  predMf 
ftcts  of  this  case,  the  plaintiffs  were  not  tied  down  by  lift 
ftatement  under  the  videlicet,  and  that  the  rule  must  ctntf 

sequently  be 

Discharged  (ii).' 

(a)  See  Wildman  v.  Clossop,     l  Bam,  &  Aid,  3, 


T  Lee,  and  anotheri  v.  ZACtiRV, 

Tiiiswas  an  action  on  a  bill  of  ^cbsgaget  for  «f 3 14; 
i;2/. :  2</.,  dated  the  3d  of  Jahuary,,  1817,  drawn  by  th^ 
fjlgfendant,  at  Marseilles^  uppn,  and  accepted  by  Sdmui 
Zagury,  his  brother,  in  London,  payable  ninety  days  after 
date,  to  the  order  of  Monsieur  Fidal,  who  indorsed  ittQ 
Xhe  plaintiffs. —The  cause  was  tried  b<?fore  Lord  Chi^f 


Fridajr, 
Nov.  28th. 

The  defeiiflant 
drew  a  bill  of 
exchange  at 
Marseilles^  oa 

B,  in  London, 
which  he  ac- 
cepted, payable 
to  the  oracrof 

C,  who  in- 
dorsed ii  to 
the  plaintiffs  — 

On  the  bills  licing  dishonoured,  the  plaintiffs  commenced  an  action  agaiost  the  de- 
fendant, it  being  then  held  by  them  as  the  agents  uf  C — A  former  bill  had  beea 
drawn  by  the  defendant  on  Z).,  which  al  the  time  of  itn  cllshonour  was  held  by  /w 
who  took  it  up,  and  having  struck  out  his  indorsement,  »ent  it  to  F.,  to  be  forwarded 
to  G.  and  Cb.,  at  Marseiiles,  for  the  purpose  of  receiving  the  amount  from  the  ^ 
fcndant. — G.  and  Co.,  in  breach  of  the  trust  reposed  m  them,  inclorsed  it,  bciitf 
overdue  at  the  time  10  C  for  a  valuable  consideration. —On  C.'s  demanding  paymebt 
from  the  defendant,  he  drew  the  bill  in  question  as  a  substitution  for  the  former,  t»| 
dehvered  it  to  C— Before  the  Jatter  bill  became  due,  E,  gave  the  defrndani  notice  DOt 
to  pay  it,-^Held,  that  he  was  not  liable,  as  the  plaintifls  held  the  bill  as  the  «geirt*<ff 
C.,  and  that  ihcy  could  only  recover  to  be  accountable  to  him,  and  that  C.  M.t$ 
right  to  recover,  as  the  produce  of  it  belonged  to  £.,  who  bud  given  |he  defeodao| 
notice  not  to  pay  i|..  _,       „  v/  ,  .  *: 
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lustier  Ciiht  at  Guildhall,  at  the  sittings  after  the  1^  (31;^. 

term^  when  the  plaintiffs  proved  the  hand-writing  of  this  ^7^ 

drawer,  acceptor,  and  indorser ;  the  presentnient  of  the  ^^ 

bill  to  the  drawee  for  payment,  its  dishonour  by  hioit  Z^oiJRy,./' 
and  protest  for  non-payit^ent.  The  defence  given  in 
evidence  was,  that  the  defendant  being  considerably  in-  , 
debted  to  a  person  of  the  name  of  Stbagf  the  latter  rc^ 
<]uested  him  to  furnish  him  with  the  means  of  obtaining 
money  by  the  acceptance  of  a  third  person.  The  dc^ 
fendant,  accordingly,  on  the  18th  of  July^  1816,  drew  a 
bill  upon  one  Pinto^  for  <£208  :  6/.  :  ii,  payable  to  his 
owx^  order,  three  months  after  date.  This  bill  was  ao^ 
cepted  by  Pinioj  and  indorsed  by  the  defendant  to  Sebag^ 
with  the  understanding  that  it  was  to  be  provided  for 
by  the  latter,  who  accordingly  took  it  up ;  but  not  until 
after  it  had  been  dishonoured  and  protested.  When  this 
bill  became  due,  the  defendant  was  at  MarjW//f  j,and  Sebag^ 
aftel*  paying  it,  struck  out  his  indorsement,  and  put  it 
into  the  hands  of  a  per'son  of  the  name  of  fVbite,  in 
London,  with  a  Request  for  him  to  send  it  to  his  corre^ 
spondents,  at  MdrseilUs,  to  receive  it  frotn  the  defena^ 
ant,  on  his,  Sebag's  accoimt. — WKte  accordingly  sent  the  \i 

bill  to  Messrs.  Ogilvie  and  Budd,  of  Marseilles^  who  dis* 
honestly  indorsed  and  pswd  it  away,  after  its  tnaturfty*, 
fi«r  value  to  Vidal,  for  a  debt  due  to  him  from  them. 
VHttl  demanded  payment  of  the  defendant,  and  having 
threatened  him  with  an  arrest,  he  drew  the  bill  of  ex- 
change on  which  this  action  was,  brought,  on  his  brother 
in  London,  for  <£2'14  :  12/  :  2d.,  which  included  the  In^- 
terest  and  charges  on  the  original  bill,  and  delivered  th* 
same  to  Fidal,  in  payment  of  the  first  bill.  Beft)re  the 
bill  in  question  became  due,  Sebaggzve  the  defendant 
potice  not  to  pay  it.  A  bill  having  been  filed  in  the 
Exchequer,  against  the  plaintifis,  it  appeared  by  their  an-^ 
twer,  t^at  they  received  both  the  bills  from  Fidal,  u 
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1817.  his  agents,  and  that  they  gave  no  consideratioa  for  tiic 

£^  bill  in  question,  and  that  when  it  fell  due,  and  was  dis- 

»•  honoured,  he  was  again  debited  with  the  amount.— His 

Lordship  left  it  to  the  jury  to  determine,  whether  the 
plaintiffs  were  the  agents  of  Vidal^  and  whether  the  faiH 
might  not,  under  the  circumstances  given  in  evidence, 
be  considered  the  property  of  Sebag^  although  his  name 
did  not  appear  upoii  it ;  and  if  so,  whether  the  notice 
from  him  to  the  defendant  not  to  pay,  it  was  a  good 
answer  to  the  action. — ^The  jury  found  a  vepdict  for  tfat 
defendant,  but  leave  was  given  to  the  plaiatifis  to  move 
to  set  it  aside,  and  that  instead  thereof  a  verdict  might  be 
entered  for  them. 

Mr.  Serjt.  Vaughafij  on  a  former  day  in  this  term, 
having  accordingly  obtained  a  rule  Hisiy  Mr.  Seijt.  CofUj 
shewed  cause,  and  submitted,  that  the  facts  proved  at  the 
trial  were  conclusive  to  warrant  the  jury  in  finding  a 
terdict  for  the  defendant.  The  plaintiffs  were^  in  effisct, 
Fidaly  as  they  were  merely  his  agents,  and  held  the 
bill  in  question  for  him  ^s  their  principal,  and  they  coold 
tonsequently  have  no  better  title  to  the  bill  dian  ViM 
himself  had.  Sebag  had  clearly  a  right  to  intervene  and 
prevent  the  defendant  from  paying  it.  Although  his  name 
did  not  appear  on  the  face  of  the  bill,  still  it  in  effect  be> 
longed  to  him,  and  his  order  was  therefore  sufficient  fer 
the  defendant  to  refuse  payment.  The  bill  for  wfaidi 
this  was  substituted  was  overdue  before  it  was  indorsed 
by  Ogilvie  and  Co,  It  was  their  duty  to  have  held  diat 
bill  as  agents  for  Sehdg. — Although  Vidal  gave  themi^ 
good  consideration  for  it,  still,  as  he  received  it  after  it 
became  due,  he  had  merely  the  same  right  against  Sd^ 
AS  Ogilvie  and  Co.  or  White  had.  On  Fidafs  taking  the 
bill  in  question  as  a  substitution  for  the  former,  he  oooid 
hot  vary  &^^^'s  rights  on  the  first,  for  the  second  m 
stibjtct  to  the  same  restrictions,  and  Maf  was  therefeee 


in  TMB  nPTT-BlGSTH  TBAE  OF  GEO.  in.  55^ 

bieneficiallf  interested.    Fidalwzs^  in  efibct,  Sihg*%  agent,  ldi7« 

for  OgUvii  and  C^.'had  no  right  to  indorse  the  bill  to  j*^^ 

him ;  and  he  therefore  could  not  deprive  Sebag  of  hit  v. 

interest  by  accepting  it  as  a  debt  due  from  them  to  kim.       ZAOtriY^ 
This,  therefore,  was  VidoTs  action,  and  he  being  liable  to 
account  to  Sebag^  who  had  ordered  the  defendant  not  to 
pay  the  bill,  he  was  perfectly  justified  in  so  doing,  and 
the  plaintiffs  therefore  had  no  pretence  to  recover. 

Mr.  Serjt.  Vaughan^  in  support  of  the  rule- — Vidoi^ 
being  indebted  to  the  plaintiffs,  they  had  under  the  in^^ 
dorsement  a  good  title  to  the  bill,  and  for  the  purpose  of 
the  present  action  it  must  be  considered  a  hon&fide  ne« 
gotiation  of  it  from  Vidal  to  them. — When  the  biH 
reached  the  hands  of  the  plaintiffs,  there  appeared  no* 
thing  upon  the  face  of  it  to  excite  the  slightest  sus<^ 
picion  that  there  was  any  vice  belonging  to  it,  and  as 
they  procured*  the  acceptance  of  it,  by  the  drawee,  it 
^ras  a  subsequent  confirmation  of  the  hon&  fide  part  of 
the  transaction.  From  the  time  the  bill  was  drawn^ 
until  after  it  became  due,  no  objection  was  made,  either 
to  the  plaintiff's  or  VidaPs  right  to  the  possession  of  it, 
and  if  the  plaintiffs  had  indorsed  and  negotiated  it  he^ 
lore  it  became  due,  what  was  there  to  prevent  their 
doing  so  ?— If  they  had  so  done,  would  not  the  party  tcr 
whom  it  had  been  indorsed,  be  entitled  to  enforce  pay- 
ment, (supposing  him  to  be  an  innocent  holder)  from  all 
the  other  parties  to  the  bill? — And  were  not  the  plaintiffs 
eqtmlly  in  a  condition  to  enforce  payment  from  the  de^ 
fiendant,  and  all  the  previous  parties  to  it? — Suppose  it 
became  necessary  for  the  plaintiffs  to  have  enforced  pay* 
ment  from  Vidalj  of  the  balance  he  owed  them,  could 
they  not  have  elected  to  sue  him  as  the  last  indorser  of 
the  biU,  which  formed  an  item  in  the  account  on  which 
they  became  his  creditors?  It  is  true,  that  the  plainti£i 
received  the  bill  in  a  remittance  a»  the  agents  %d  Vidal 't 
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16tf«  but  stilly  as  that  remiUance  was  to  be  carried  to  Vti 

"T^  account  with  themj  and  he  being  their  debtor,  they  had^ 

V.  a  lien  over  that  remittance  until  his  debt  was  satisfied^^ 

'      and. could  proceed  against  him  upon  whatever  bill  cf., 
exchange  the  remittance  might  consist  of,  to- which Ji&; 
name  appeared  as  the  indorser,  or  otherwise-  That  bcii§j 
the  case,  the  plaintifl^  must  be  considered  in  the  -lightiG|(, 
third  persons,  who  took  the  bill  innocently,  and.l^ithqiitr. 
tnj  knowledge  of  the  fraud  that  might  have  been  prac«^ 
tised  upon  the  defendant  or  Sebag. — In  another  point  or 
view^  this  action  cannot  b^  defended ; — it  is  not  fbunM 
on  a  bill  taken  after  maturity  and  dishonour,  but  the  Ui. 
m  question  was  given  in  lieu  of  another,  received  earn: 
thinly  after  maturity  by  FuLiif  but  for  which  he  hai< 
given  value,  and  to  which  the  defendant  admitted  hiBtri: 
self  liable,  by  giving  the  substituted  bill.     Had  not  the 
defendant  done  this  act,  confinning.  his  liability  to  plf 
the  original  bill,  Flda/ might  have  at  least  had:his>ie^: 
course  ag^st  the  party  from  whom. he  iwceiwd  .t&e 
Oijginal  bills  but  he  was  deprived  of  that  advantage  and^ 
now  learns  that  in  consequence  of  axiotice  from  Sii^ 
a  party  unknown  to  himj  and  whose 'nsme  does  not  fl(H: 
pear  on  either  of  the:  bills,  that  he  has  no  title  to  thi^ 
bHl  in  question,  and  although  no  notice  was>givenlSt 
him^  by  Seiag,  that  he  should. claim  the  benefit  of  tl#> 
bill,  and  had  directed  the  defendant  not  to  pay.it;  stills  I 
that  notice  is  said  to  be  conclusive  against  the  plainlifiK; 
There  can  be  no  principle  upon  which  a  comnaunicatioi. 
to  a  third  person,  from  a  party  who  is  a  perfect  stnuiget  > 
to  the  plaintiffs,  can  furnish  a  defence  -tp  an.ai:Miiq 
founded  as  the  present.    So,  ^it/ could  not  besuppoNAr 
to  know  that  the  original  bill  was  io^properly^.in^pifliA 
to  him  by  Ogilvie  and  BuJd,  and  the  ciraunstalncv  #( n 
the  defendant  having  given,  him  a  substituted-||iiDlsttf>i 
tnrally  removed  from  his  mind  any  dpobt ]|9  mq^JNt* 
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fim  h»ve'€ntertaitied  in  conseqifetice  of  taking  tM         1017. 
original  biU>  after  its  maturity.    It  was  impossible  tlUR'  ^^ 

flM  could  be  considered  as  Sdag*s  agent,  for  there  was  v. 

no  connection  between  them,  and  the  latter  had  destroyed      Z a  c  vrr. 
his  right,  by  erasing  his  name  from  the  original  bill; 
and  he  had,  in  fact,  no  equitable  interest  in  either  of' 
tfieni.     Ahhough  Sehg  might  be  ultimately  entitled  to 
tHe  produce  of  the  bill  in  question,  still,  he  had  his  remedy  ' 
agi[(}itst  jmUf  to  whom  he  had  entrusted  the  original  biD/* 

'  Hie  court  suggested  to  Mr.  Serj  t.  Vaughan^  the  propriefy' 
of  the  plaintifif  consenting  to  a  stei  processus ;  and  the  canst 
flood  over  for  that  purpose  till  this  day ;  when  the  learned 
teijeant  having  said  that  he  had  received  no  intimation  of 
their  acquiescence, 

^lllr•  Justice  Dalla«  delivered  the  following  judgmeot • 
ofthecOurt: 

This  wat  an  action  on  a  bill  of  exchange,  draw*  fef ' 
thit  defendant,  on  Shnon  Zdguiy^  payaMe  to  the  ordmF 
o(  yidalf  who  indorsed   it  to  the  plaintifik-^t  ih  sgHt' 
jiecttssary  to  travel  through  all  tlie  particokm  of  Ck# 
tmcus  transactions  between  the  different  parties.  Sot 
thtj  conduct  us  at  last  to  this  admitted  resuh;  that  the 
biH  in  ^question  was  held  by  the  pbtmiffs,  as  agents  for  ' 
VMi  at  the  time  of  this  action  being  brought.    TUt  ii^ 
therefore,  in  effect,  the  action  of  Vidal^  and  they  cooM 
only  recover  to  be  accountable  to  him.     But  Fm/o/ could 
ha^e  no  right  to  recover  on  the  bill,  for  the  produce  *€^  It 
mOnt  clearly  belonged  to  a  person  of  the  name  of  Sihig. 
The  facts  of  the  case  in  this  respect  were  shortly  theseN^  ' 
A  former  bill  had  been  dishonoured,  of  which  Ssbag  be«* 
ceAle  ultimately  the  holder }  he  sent  it  to  a  person  of  the 
nathe  6f  White  to  be  renewed  after  it  was  due,  who  fo^ '' 
mtfikAktoifafjiefUesfo<>^hUznAC9,iM 

VOL.1.  oo 
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.1817*  renewing  it  there.   Ogilvie  and  Co,^  in  breach  of  the  trust 

""T^^  reposed  in  them,  indorsed  it,  being  over-<iue  at  the  time,  to 

9.  Vidaif  for  a  valuable  conside ration » who  took  it,  of  course, 


Zacukt. 


subject  to  all  the  equity  which  affected  it  in  the  hands  of 
Ogilvie  and  Co. — On  application  to  the  defendant,  as  the 
drawer,  Vidal  took  another  bill  as  a  substitute  for  the  first) 
and  which  is  the  bill  in  question.  But  by  taking  the  secood 
bill,  he  could  not  vary  the  rights  of  Sebag  on  the  first,  who 
was  still  entitled  to  whatever  that  bill  might  produce;— 
and  the  second  bill  was  the  fhiit  of  the  first,  and  as  the 
first  belonged  to  him,  so  did  th^  produce  of  the  secosd, 
substituted  for  the  first.  And,  therefore,  it  is  argued  that 
Sebag  is  the  person  who  is  beneficially  interested  in  this 
bill,  and  to  whom  the  plaintiffs  must  account,  if  thej' 
were  to  recover  in  this  action ;  the  qliestion  then  seens 
merely  to  be,  whether  they  should  be  permitted  to  re- 
cover on  a  general  title,  as  indorsees,  merely  to  be  sub- 
jected to  an  action  for  money  had  and  received.  This 
ought  not  to  be,  if  it  can  be  avoided ; — and  we  think  it 
may.  For  in  this  action,  it  is  competent  to  shew  that 
yidalt  by  the  mere  act  of  indorsing,  could  convey  no 
title  to  them,  who  admit  they  held  it  merely  as  agents 
for  him,  whatever  might  be  the  question  as  to  third  per- 
sons, and  this  was  proved  in  the  cause. — ^The  plaint^ 
are,  therefore,  in  effect,  Vidal,  and  Vidat  held  it  but  fir 
Sebagf  to  whom  he  was  liable  to  account  for  it,  andSAr; 
has  given  notice  to  the  defendant  not  to  pay. — ^We  are 
therefore  of  opinion,  all  these  facts  having  been  proved  at 
the  trial,  that  there  ought  to  be  a  verdict  for  the  d^ 
fendant. 

Rule  (&schargedi. 
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Gammon,  and  another,  V.    evehley.  Nov.  «8th. 

This  was  an  action  of  assumpsit  brought  to  recover  a  ^ilhte^Tcrar^' 

salvage  loss  on  the  defendant's  subscription  of  ^s^SOOi  to  other  under- 

a  policy  of  insurance  effected  by  the  plaintiffs,  as  agents  ^"4  "ubJcribcd 

fpr  John  Hodgson,  on  the  13th  of  August y  1814,  amount-  a  policy  on  hides 

/>    -       ^       ^  f  «  •  1  1      J  from  Buenos 

ing  to  c£64  :  18/. :  Sa.per  cent.,  on  hides,  valued  at  twenty  ^y,.^,  t^  London. 

shillings  each,  by  the  ship  James^  on  a  voyage  at  and  The  shio  was 

from  Buenos  Ayresto  London, — The  declaration  contained  the  plaintiffs 

two  special  counts  on  the  policy,  in  the  first  of  which  the  ^^"'^[JJ'fhe^'' 

interest  was  averred  to  have  been  in  John  Hodgson ,  and  underwriters, 

in  the  second  in  Frederick  Dickson  and  IVilliam  Hodgson,  ^^^^^^  ^^^  ^oat^ 

In  both  these  coun\s,  there  was  averred  to  have  been  a  time  after,  the 

total  loss  by  capture ; — the   declaration   also  contained  captured,  and 

tlxe  common  money  counts. — ^The  defendant  pleaded  the  ^^'.^^e  under- 

.  .        •         r  writers,  but  the 

general  issue  of  non  assumpsit;  and  gave  a  notice  or  set-  defendant, on  the 

off,  on  which  issue  vvas  joined.— At  the  trial  of  the  cause  \fl\f^^^^^i^;, 

before  Mr.  Justice  Surroujh,  at  Guildhali,  at   the   fir^  salvage  lofs,  de- 
Z    .         .       ,  .  *     .  1    f    '.    f     cv       '     t_     •        ducting  short  in« 

sittings  in  this  term,  it  appeared  that  the  jameSj  having  teresi.iothe 

ta,ken    a    cargo   of    hides    on    board,    at   Buenos   Ayres,  amount  of  ,£'64. 
sailed  from  thence  for  London^  in  June,  1814,  and  that  which  they  paid! 
on 'the  28th  oi  August  following,'  she"  was  captured  by  The  defendant, 
ah  American  privateer.     In  the  month  "of  Si^//^mA^r,  the  February,  I8l5^ 
plaintiffs   having  received  information  of  the   capturfe,  If^^'clllin^' 

*  account  of  his 
•■     -'  '  subscription  to 

*  the  policy,  uniil  the  account  of  the  goo«U  insured  could' be  made  up,  when  a  final 
••loss  was  to  he  paid  to  the  same  amount  as  by  the  other  underwriters,  and  if  the 

*  sam(r  excceued  ^33  ptr  cent,  the  defendant  was  to  pay  the  excess,  if  short  the  in- 

*  surcd  ib  return  ihe  difference/ — Held,  in  an  action  to  recover  such  loss,  that  this  was 
a  conditional,  and  not  an  absolute  adjustment,  and  as  the  plaintiffi  had  not  proved  that 
Uie  account  of  the  goods  insured  had  been  made  up,  they  were  not  entitled  to  recover; 
and  that  the  defendant  was  not  bound  by  the  former  adjustment  of  the  other  under  writers. 

The  declaration  contained  two  counts  on  the  }X)licy.  avefringa  total  loss  by  capture. 
It  seems  that  the  plaintiffs  should  have  declared  specially  on  the  defendant's  adjust- 
ment. 

002 
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1817.  abandoned  the  bides  insured  to  the  defendant  and  tht 

other  underwriters,  and  claimed  from  them  payment  of  a 
V,  **  total  loss.  In  the  following  month  oiNovemher^  infbnna* 
MVKRLEY.  ij^Q  ,^j^^  received,  that  the  James  had  been  re-captnred 
Stnd  carried  into  Newfoundland;  part  pf  the  hides  in- 
sured were  sold  there  to  pay  the  salvage  and  expences, 
and  the  remainder  of  the  cargo  forwarded  to  this  coontrji 
where  it  arrived  in  due  course.  Kot withstanding  the 
re-capture,  the  plaintsfis  insisted  on  holding  their  aban- 
donment, and^  the  underwriters  agreed  to  pay  a  salvage 
loss,  deducting  short  interest,  and  by  a  memorandum  m* 
dorsed  on  the  policy,  dated  the  19th  October ^  1S14,  it 
appeared  that  they  all,  except  the  defendant,  a<$iisted 
3uch  loss,  to  «£64> :  18j.  :  SJ.  per  ctnt.^  payable  in  00^ 
month.  On  the  defendantls  refusal  to  payj  an  action 
was  brought  against  him  in  Hiiary  term^  181  St  to  rer 
cover  payment  of  his  subscription,  as  for  a  salvage  losi| 
and  at  the  same  time  a  declaration  was  delivered. — Aq 
arrangement  then  took  place  between  the  plaintifis  and 
defendant,  and  an  indorsementt  of  which  the  fbllowntg 
1%  a  copy,  wa3  written  upon  the  policy,  immediately  be« 
low  the  subscriptions.  ^ 

^  Adjusted  «^33.  per  cent.,  on  accounts  upon  my  sob^ 
^  scription  to  this  policy,  until  the  account  of  the  po* 
<  c^eds  of  the  goods  insured  can  be  maide  up,  whien  a 
'  final  loss  is  to  be  paid  to  the  same  amount  as  by  the 

*  other  underwriters,  and  if  the  same  exceed  jfSS*  ^ 
^  cent.  Mr.  Beverley  (the  defendant)  to  pay  the  excess.  If 

*  short,  Mr.  Hodgson  (the  insured)  to  return  the  difierepcer 
^  London  7th  Feb.,  ISiS: 

^  In  account  with  plaintifis,' 

(Signed)        VJ^rf&ff«4v 

The  plaintifTs  having  proved  the  de^mAJiit^^  %tA. 


BlVBRLCT. 


IN  THB   Yirrr-BIGHTH   YBAR  OV  GEO.  IIT.  56A 

writing  to  the  above  indorsement ^  and  that  all  the  other  is  17. 

underwriters  had  paid  a  lois  of  «£64. :  I85. :  3d.  per  tent.  ^^^ 

dosed  their  case:  when  it  was  insisted  for  the  defendant,  9, 

that  they  could  not  recover  in  the  present  action,  as  his 
incbrsement  on  the  policy  was  not  in  the  nature  of  an 
absolute  or  general,  but  of  a  conditional  adjustment;  and 
that  it  could  have  no  effect  until  the  conditions  contained 
therein  had  been  performed.    That  although  th«  other 
underwriters  had  paid  £M.  :  ISi. :  3d.  per  cent^  still  that 
the  defendant  could  not  be  called  on  to  pay,  until  the 
account  of  the  proceeds  of  the  goods  insured  had  been 
made  up,  and  which  the  plaintiffs  had  not  proved  to 
tiave  been  done.     As  the  other  underwriters  had  paid 
for  a  salvage  loss,  deducting  short  interest,  as  between 
them  and  the  plaintiffs,  there  was  no  account  of  the 
proceeds  of  the  goods  to  be  niade  iq>.    That '  although 
the  plaintiff^  were  entitled  to  recover  £pom  the  oth^ 
underwriters,  still  that  their  adjustment  could  not  affect 
the  defendant)  because  he  had  not  agreeci  to  be  bound 
by  their  acts ;  and  though  they  had  paid  as  for  a  salvage 
loss,  it  was  merely  an  average  one,  and  there  was  n& 
pretence  to  say  that  it  could  be  converted  to  a  salvage 
loss.     It  was  also  submitted  that  in  order  to  entitle 
the  plaintiffs  to  recover,  they  should  have  declared  on  the 
memorandum  specially,  with  the  necessary  averments,  and 
that  not  having  done  so,  they  must  necessarily  be  non- 
suited^ as  it  was,  at  the  utmost,  but  an  agreement  by  the  de- 
fendant to  pay  upon  certain  terms  and  conditions,  namely ^ 
when  the  account  of  the  proceeds  of  the  goods  insured 
could  be  made  up,  and  then  only  to  the  extent  the  other 
underwriters  should  pay. — ^The  learned  judge,  however, 
thought  that  as  aH  the  other  underwriters  had  paid  a 
salvage  loss,  of  <£64. :  ISx. :  3 J.  before  the  memorandum 
of  the  defendant  was  indorsed  on  the  policy,  that  tho^ 
plaihtiffs  were  entitled  to  rec^vet,  as  the  short'  interest 
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was  known  to  the  defendant,  as  well  as  the  other  undier* 
writers,  who  adjusted  the  loss,  and  that  the  former  was 
therefore  equally  liable.  The  jury  consequently  found 
a  verdict  for  the  plaintiflFs,  for  £95, :  14j.  :  9i.,  bring 
at  the  rate  of  £64f.  :  18/.:  3rf.  per  cent.,  but  the  pomts 
raised  as  to  the  effect  of  the  memorandum  were  re- 
served. 

Mr.  Serjt.  Best,  (and  Mr.  Serjt.  Uullock  was  with  him) 
having,  accordingly,  on  a  former  day  obtained  a  rule  niiii 
that  this  verdict  should  be  set  aside  and  a  nonsuit  entered, 
or  that  a  new  trial  should  be  granted; 

Mr  Serjt.  Zr/ii  now  shewed  cause,  and  premised  that 
it  was  quite  unnecessary  to  declare  specially  on  the  ad- 
justment ;  as  Lord  Ellenborough  in  the  case  of  Herbert  v. 
Champion  (a),  expressed  a  clear  opinion  that  an  adjust* 
ment  is  merely  an  admission  on  the  supposition  of  tlie 
truth  of  certain  facts  stated,  that' the  assured  are  entided 
to  recover.     It  is,  in  fact,  only  prima  /acie,  and  not  con- 
elusive  evidence  of  the  transaction  against  the  underwriter. 
The  memorandum  here,  coupled  with  the  faas  of  the 
case,  primd  facie  shew  that  the  plainti^s  had  a  right  to 
recover,   as  on   an   absolute   adjustment.       They  were 
therefore  clearly  entitled  to  claim  from   the  defendint 
the  same  sum  as  the  other  underwriters  had  paJfl.  ■  It 
appeared  evident  upon  the  face  of  the  defendant's  ad- 
justment, that  the  loss  was  to  be  made  up  as  a  salvage, 
and  not  an  average  loss,  because  if  it  had  been  an  average 
loss,  the  proceeds  of  the  goods  would  have  had  nothing  to 
do  with  it.    The  very  substance  of  the  memorandum  was, 
that  the  defendant  agreed  to  pay  the  same  sum  as  the 
other  underwriters  on  the   policy.     It   was  imniateriil 
whether  the  adjustment  of  the  other  underwriters  was 


(a)  1  Camp.  134. — See  also  Mr.  Campbelfs  note  in  ibc  case  rf 
Shepherd  y.  Chewier,  I  Camp,  276- 
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antecedent  to  that  of  the  defendant,  as  payments  were 
made  by  them  at  different  tlmes^  and  some  of  those 
payments  took  place  subsequently  to  the  date  of  the 
memorandum  of  the  defendant,  in  which  he  adjusted  a 
loss  of  ^33.  per  cent.,  on  account,  upon  his  subscription 
to  the  policy,  and  that  the  final  loss  should  be  paid  to 
the  same  amount  as  by  the  other  underwriters,  and  if 
the  same  should  exceed  j^S3.  per  cent.,  then  the  de- 
fendant was  to  pay  the  excess,  and  if  short,  the  insured 
was  to  return  the  difference.  It  was  wholly  unnecessary 
for  the  plaintiff's  to  have  a  formal  written  account  of  the 
proceeds  of  the  goods  made  up  and  delivered  to  the  de- 
fendant, as  the  other  underwriters  had  previously  adjusted 
the  loss,  and  paid  ^^64. :  18j.  :  Sd,  per  cent.  The  account 
was,  to  all  intents  and  purposes,  the  previous  adjustmient, 
and  the  other  underwriters  having  paid  the  loss  accord- 
ing to  the  terms  of  such  adjustment,  the  plaintiffs  were 
entitled  to  recover.  It  is  true  that  they  would  have  no 
remedy  against  the  defendant,  if  the  previous  account 
had  been  improperly  made  up  by  the  other  underwriters ; 
but  as  that  was  not  the  case,  he  is  bound  by  their  pay- 
ments, and  unless  such  account  were  done  away  with,  the 
defendant  cannot  refuse  payment.  The  substance  of  his 
agreement  was  to  pay  a  final  loss  to  the  same  amount  as 
the  other  underwriters ;  it  was  therefore  unnecessary  that 
a  formal  account  shouldbe  made  up  for  him,  for  the  final 
loss  having  been  ascertained,  and  the  other  underwriters 
having  complied  with  it  by  treating  it  as  a  salvage  loss, 
and  made  their  payments  accordingly,  unless  such  account 
were  fraudulent,  the  plaintiffs  were  clearly  entitled  to  re- 
tain their  verdict. 

Mr.  Serjt.  Best,  and  Mr.  Serjt.  Hullock,  in  support  of 
the  rule,  stated  that  tliere  were  two  questions  to  be  con- 
sidered ;  ^rst,  as  to  the  construction  of  the  defendant's 
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iai7.         uidor$e(D(^m  on  the  policy^  on  the  7th  of  Fttrmrffl^ 
su^d^  sefond/jii  wh,^ther,  jlq  .entitle  the  plaintiffs  to 


9.  thi^y  should  uot  have  declared  (99  it  specially.    Tatk 

Bey^lst.  j5,.gj  jj^^y  j^5ed  two  objections ;  namely^  that  the  jilaiicifi 
had  not  proved. that  the  account  of  the  pcoteedsoftke 
goods  insured  bad  been^  made  up»  and  delivered  to  tke 
defendant;  nor  had  the  other.  undeitwriterspakL  da  ike 
footing  of  such  accountf  but  on  a  salvage  loss^  dedacthg 
jshort  interest.  It  was  not  the  intention  of  the  defeodni 
to  pay  as  the  other  underwriters  had! done;  bat  when  4k 
account  of  the  proceeds  was  ascertained^  then  he  ^ptA 
to  pay  a  final  Iqss  to  the  same  amocint  as  they  might  4^. 
The  defendant  contended  that  he  was  only  Ikldef^'aci 
average  loss,  and  adjusted  £SS*  per  ce$a.  on  account  bf 
such  loss  I — ^hes  therefore)  considered  that  ^somediiiigiit- 
ierior  was  to  be  ascertained}  when  he  agreed  to  fif\ 
£nal  losSf  as  the  other  underwritens;  They  had  all  ^ 
|us(e4  for  9  salvage  loss  between  three  nnd  feur  ttidii^ 
before  th^  defendant  indorsed  the  meoionmdtttfl  itoqne^ 
tion  on  the  policy^  He>  therefore^  did  not  aefuJeke 
with  them  in  their  .forner  adjustment^  but  sgreed  tint 
if  the  final  loss  paid  by  thep  excee^led  S^^iftr^tm*^ 
he  would  pay  the  excess  $  if  short,  tixe^  insored' w^  to 
return  the  difi^erence.  .  When,  therefiire^  4ie  pleofe 
amount  was  ascertainedi  it  could  only  be  coasidered  aSsA 
average  loss^  whereas  they  had  settled  as  for  a  sdvi^ 
losS)  deducting  short  interest. — The  defendant,  <Mieafte 
account  of  the  proceeds  bad  been  made  op,  mightintlisr 
be  obliged  to  pay  the  excess,  or  entitled  to  receivr  tbt 
difference.  If  an  action  had  been  brought;  against*  liim 
i,nunediately  on  his  signing  the  memorandum^*  coakl'il 
have  been  contended  that  his  liability  wt>uld  then  atti^ 
on  the  ground  that  the  other  underwrites^  hstdisetdld 
and  paid  their  losses  as  on  the  poUcy  ?  This  mtaionauMi 
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was  not  an  adjustment,  but  a  special  agreement  to  jpay  on 
, ft  certain  event;  namely»  oh  being ftimished  with  an  ac- 
.-count  of  the  proceeds  made  upy  the  defendant  agreed  to 
t  pay  a  final  loss  to  ^he  same  amount  as  the  other  nnder- 
>. Writers.    This  the  plaintiffs  did  hot  prove  at  the  trid» 
land  the  defendant  could  not  be  liable  to  pay,  until  be  h^ 
'.kleen  furnished  with  the  account,  for  it  was  in  the  nature 
:rpf  a  condition  precedent,  which  they  were  bound  to  per* 
^(otm^  They  did  not  even  prove  that  any  account  whatevier 
bad  been  given  to  the  defendant.     It  has  been  assttoied 
for  the  plaintifis,  that  the  account  had  been  made  up' by 
the  adjustment  that  had  been  made  by  the  other  under- 
writers ;  but  they  had  undertaken  to  pay,  and  many  of 
them  had  paid  before  the  defendant  indorsed  the  memo- 
fandum  in  question  on  the  policy.    They  had  not  paid 
on  account^  but  settled  as  for  a  distinct  salvage  loss ;«— but 
the  very  terms  of  this  agreement  imply  the  proceeds  of 
the.  cargo  tp  be  carried  to  account,  and  as  such  account 
haa  not  been  proved  to  have  been  given  to  the  defendaift, 
Mis  not  liable  to  ^zj.-^SecontBy;  the  plaintiffs  cannot 
jTi^f^ver  OA  the  declarati<»>  as  it  4il)W  stands,  as  the  me- 
^jp(K>randum  on  the  policy  sigYitd  by  the.  defendant  is  ndt 
,i9  the  ns^ure  of  an  adjustment,  bura  special  agreement) 
as  an  adjustment  is  a  mere  admission?  of  the  party  of  the 
A9SS  and  other  circumstances  which  have  taken  place; 
.]H)t  this  agreement  contained  a  condition  precedent, 
W^ch.  the  plaintiffs  should  have  averred  to  have  been 
performed  on  their  parts',  before  they  were  entitled  to 
recover. . 

Mr.  Justice  Dallas^ — This  case  is  not  altogether  so 
free  from  difficulty,  that,  had  it  come  before  me  at  Niti 
P.rittSi  I  should  have  felt  somewhat  embarrassed;  but  as 
th^  points  contained  in  it  have  been  so  fully  and  aUy 
disoussedy  I  do  not  now  hesitate  to  declare  my  opinion. 
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There  can  be  no  doubt,  but  that  in  the  case  of  an  ab- 
solute adjustment,  an  underwriter  is  liable  Ifo  pay  the 
amount  of  the  indemnity  which  the  assured  is  entitled 
to  receive  under  the  policy,  which  amount  is  to  be  ex* 
plained  by  the  adjustment.  It  has  been  objected  that  the 
plaintiffs  have  not  adduced  evidence  to  prove  the  de- 
fendant's liability  to  pay ; — if  the  memorandum  indorsed 
on  the  policy  and  signed  by  him  was  absolute,  he  would 
have  been  liable. — The  question  then  is,  whether  either 
on  the  face,  or  by  the  terms  of  this  instrument,  it  is  an 
absolute  or  conditional  adjustment; — if  it  be  conditional, 
the  terms  it  contains  are  in  the  nature  of  a  condidon 
precedent,  and  should  therefore  have  been  complied  with 
by  the  plaintiffs,  in  order  to  entitle  them  to  recover.— 
Neither  in  terms,  or  substance,  can  this  be  an  absolute 
adjustment.      If  the  memorandum  had  been  ^  adjustied 

*  £SZ.  per  cent,  on  account,  upon  the  defendant's  sub- 

*  scription  to  the  policy,'  it  would  have  amounted  to  an 
absolute  adjustment; — but  the  subsequent  terms  have 
a  prospective  view,  namely^   'until  the  account  of  the 

*  goods  insured  can  be  made  up.'  The  word  until  is 
clearly  prospective,  and  can  is  equally  so.  On  the  face 
of  the  memorandum,  therefore,  the  undertaking  of  the 
defendant  appears  to  be  prospective,  and  that  his  subse> 
quent  liability  depended  on  the  making  up  of  the  ac- 
count ;  but  it  is  not  merely  prospective  in '  this  respect, 
but  goes  still  further,  for  when  the  account  was  made 
up,  a  final  loss  was  to  be  paid  to  the  same  amount  as  by 
the  other  underwriters,  and  if  the  same  exceeded  -£33. 
per  cent.y  the  defendant  was  to  pay  the  excess  ; — if  short, 
the  insured  was  to  return  the  difference.  Throughout, 
therefore,  it  was  entirely  prospective,  and  shewed  that 
something  remained' to  be  done,  and  more  particularly  sOy 
as  all  the  other  underwriters  had  adjusted  and  paid  dieir 
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losses  long  before.  If,  therefore,  the  defendant  was  to 
be  bound  by  what  the  other  underwriters  had  done,  there 
would  have  been  no  necessity  for  an  account  to  have 
been  made  up,  for  they  had  excluded  themselves  from 
having  an  account  rendered  to  them  by  the  terms  of 
their  adjustment  of  the  19th  October^  1814. — As,  there- 
fore, the  defendant's  liability  could  only  attach,  when 
the  account  was  made  up,  and  as  the  adjustment  settled 
by  the  other  underwriters  was  not  conclusive  on  him, 
as  it  was  made  nearly  four  months  before  he  signed  the 
memorandum  in  question,  and  as  his  name  only  remained 
on  the  policy,  the  plaintiffs  should  have  proved  that  they 
had  made  up  and  rendered  to  him  an  account  of  the  pro^ 
ceeds.  The  undertaking  by  the  defendant  to  pay  the 
final  loss  to  the  same  amount  as  the  other  underwriters, 
is  qualified  by  the  former  part  of  the  adjustment,  which 
involved  a  condition  precedent  which  has  not  been  per- 
formed by  the  plaintiffs. 

Mr.  Justice  Park.^— Although  I  might  entertain  some 
doubt,  in  giving  an  immediate  opmion  on  this  point,  I 
have  now  no  hesitation  in  dofngso,  as  I  considerthe  conclu- 
sion my  brother  Dallas  has  drawn  to  be  perfectly  correct. 
The  words  untily  and  cany  in  the  memorandum,  clearly 
shew  that  it  was  the  intention  of  the  parties,  that  some- 
thing was  to  be  done  in  future.  The  adjustment  made 
by  the  other  underwriters  on  the  policy,  was  dated  in 
October y  1814,  and  it  is  quite  immaterial  whether  they 
had  paid  or  not,  because  their  adjustment  was  absolute 
and  final.  The  defendant,  in  February^  1815,  adjusted 
o£*33.  per  cent.y  on  account ; — if  he  was  bound  to  pay  the 
same  loss  as  the  other  underwriters  had  before  agreed  to, 
he  would,  of  course,  have  acceded  to  their  adjustment 
of  ^64.  t  18x.  :  3 J.— It  appears,  by  the  instrument  in 
question,  that  the  defendant  required  further  information, 
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and  although  all  the  other  underwriters  had  adjusted  for 
£64.:  18j.:3tf.^stilIhepatdonIye£33/^rfii/.,on  accounti 
until  the  account  of  the  proceeds  of  the  goods  insured  could 
be  made  up,  that  tnust  mean  when  the  account  was  ascer- 
tained and  written  out ;  when  ar  final  loss  was  to  be  paid 
to  the  same  amount  as  by  the  other  underwriters,  and 
if  the  same  exceeded  «£33.  pfr  cent.,  the  defendant  under- 
took to  pay  the  excess;  if  short,  the  insured  agreed  to 
return  the  difference.  The  defendant*  therefore,  did  not 
contemplate  to  pay  as  the  other  underwriters  had  done, 
for  he  even  considered  that  the  final  loss  might  not  amount 
to  «£SS.  per  rfif/.,  and  if  it  did  not,  the  insured  agreed 
-to  return  the  difference.  It  is,  at  all  events*  therefore^, 
a  mere  impossibility  that  he  should  be  concluded  tiy 
the  previous  acts  of  the  other  underwriters ;  and  yet, 
the  jury  have  found  a  verdict  for  the  plaintiffs^  as  though 
the  loss  had  amounted  to  c£64.  :  I8s.:3d.  per  cent,-^ 
Since,  therefore,  the  defendant  thought  that  the  finaij' 
loss  might  not  even  amount  to  jiS3.  per  r/n/.,  and  as  the 
plaintiffs  have  not  proved  that  they  had  made  up  the 
account,  I  think  thcfy  are  not  entitled  to  recover^  It  is 
therefore  unnecessary  to  say  any  thing  as  to  the  objec- 
tion raised  as  to  the  insufficiency  of  the  d^laration,  y^  1 
think  that  this  is  merely  a  conditional  and  not  an  abso- 
lute adjustment. 

Mr.  Justice  Burrough. — I  did  not  intend  to  have  de- 
livered my  sentiments  on  this  question,  but  feel  it  a  duty 
to  the  court  and  bar,  to  say  that  I  perfectly  coincide 
with  my  brother  Dal/ai  and  my  brother  Pari,  in  the 
conclusions  they  have  drawn.  The  grounds  on  whidi  I 
founded  my  opinion  at  the  trial  were,  that  the  adjustment 
had  been  made  by  all  the  other  underwriters  mbr^  than ' 
three  years  before  the  cause  was  tried,  and!  tlioug^'^e' 
substance  of  the  agreement  was  for  the  defendantto  jay 


IN  THE  F.IPTT-R^IGHTH   YEAB  Of  GEO.  III.  SfS 

the  fiame  loss  as  they  had  previously  adjusted*    Noques^  ia)7«i 

tion  arose  whether  they  were  dissatisfied  or  not,  and  I 
therefore  thought  the  defendant  equally  liable. — 'I  am 
extremely  happy  that  I  reserved  the  point.  B»vii.if ». 

Rule  Absolute^  for  a  ncnnsuit. 


Gammok ' 

V. 


Friday, 
Wallbank  v.  Abbott.  Not.  ssih. 

Mr.  Serjt.  Bat,  on  a  former  day,  had  obtained  a  rule  Ji^4'S!>?ha?^^ 

nisi,  for  setting  aside  the  declaration  in  this  cause^  with  Ix^n  filed  de 

all  subsequent  proceedings  for  irregidarity  j  on  the  ground  gi^en  on  the  re- 

that  the  defendant  was  served  with  notice  of  the  declara-  lu'ndayof  the 

,    r         ^  r    ,  .        T  J     t       writ,  at  the  time 

tion  before  the  service  ot  thejvnt.     It  appeared,  that  of  serving  it; 

the  defendant  was  served  with  a  copy  of  a  capias,  at  ^"!  I!i^l!?!J?"l 
*    ■        .,j"  ...  •^'    .  ^     '        not  be  giren  on 

eight  o'clock  in  the  eveping  of  the  25th  instant,  return^-  that  day,  of  a 
able  the  last  return  of  this  term,  and  on.  the  following  j^g  ^^  ^jj^  j^ 
morning,  with  notice,  dated  the  preceding  day,  of  a  de-  «^»cf. 
claration  having  beep  filed  conditionally  against  him. 

Mr.  Serjt.  Pcli  now  shewed  cause,  and  relied  on  the  « 

case  of  Hayms  v.  yones  {a\  where  it  was  held  that  a  wrij 
might  be  served  on  the  day  on  which  it  was  returnable^ 
and  notice  of  declaration  might  bq  given  at  the  same 
time.  The  subsequent  case  of  Pope  v.  Turner  (i),  where 
it  i^said  that  a  defendant,  who  is  served  with  process  and 
notice  of  declaration  both  on  the  return  day  of  the  writ, 
may  treat  the  declaration  and  notice  as  a  nullity }  although 
it  appears  in  express  contradiction  to,  is  altogether  dis- 
tinguishable from   that   of  Haynes  v.  Jones ;  for  In  the 

(a)  3  Taunt.  404. {h)  4  Tnunt.  818. 
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1^1 7.  latter,   the  declaration  w^  filed  conditionally,  and  in 

.«,    ^-^^    ^     Pope  V.  Turner,  the  defendant  was  served  with  a  notice 

WALLBANlt  t  y  ^  . 

V.  of  declaration  in  chief,  within  an  hour  after. the  servKC 

BBotT.  ^f  ^1^^  ^j,jj  Here,  the  defendant  was  not  served  with 
notice  until  the  following  morning,  that  a  declaration 
was  filed  conditionally  against  him,  although  such  notice 
was  dated  on  the  preceding  day,  on  which  he  wus  served 
with  the  writ.  He  also  objected  that  the  defendant  was 
too  late  to  take  advantage  of  their  regularity,  even  if  the 
declaration  had  been  improperly  filed,  and  relied  on  the 
case  of  F/etcher  v.  W'ells  (a). 

Mr.  Serjt.  BesU  in  support  of  his  rule,  submitted,  that 
the  service  of  the  notice  of  the  declaration  was  wholif 
irregular,  and  that  thfe  case  of  Haynet  v.  yones  was  over- 
turned by  the  subsequent  decision,  in  that  of  Pope  v. 
Turner, — The  writ  was  not  returnable  until  the  27th, 
and  the  notice  stated  that  the  declaration  was  filed  con- 
ditionally on  the  25th,  when  the  writ  was  served. 

Mr.  Justice  Dallas. — ^The  case  of  Haynes  v.  Jones  is 
not  overturned  by  that  of  Pope  v.  Turner,  although,  hf 
the  marginal  abstracts,  they  appear  to  be  wholly  incon- 
sistent with  each  other ;  for  in  the  one,  the  declaration 
was  filed  conditionally,  and  in  the  other  in  chief.— The 
facts  in  Haynes  v.  Jones  are  stronger  than  in  the  present 
case,  for  there  the  defendant  was  served  at  Colchester^ 
with  a  copy  of  a  writ,  returnable  on  that  day,  and  at  the 
same  time  {b)  he  was  served  with  a  notice,  dated  the  same 
day,  of  a  declaration  having  been  filed  conditionally  agamst 
him  5  and  the  officers  of  the  court  there  said,  that  a  writ 
might  be  served  on  the  same  day  on  which  it  was  re- 
turnable, and  that  a  declaration  might  be  filed  on  the  re- 


(a)  I  Marsh,  650. 

(by  But  see  Steward  v.  Lund,  12  E.  R.  1  \6,  where  Uie  court  of 
King's  Bench  held,  ihat  there  rausi  be  some  interval,  huwerer  shbri, 
between  the  service  of  the  writ  and  notice  of  declaration. 
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turn  day  of  the  writ.  I  therefore  think  that  the  service 
in  this  case  was  perfectly  regular. 

Mr.  Justice  Park. — If  the  notice  of  declaration  had 
been  served  before  the  writ,  it  would  clearly  have  been 
irregular;  but  this  was  not  the  case*  for  the  defendant 
was  served  with  a  copy  of  a  capias^  on  the  evening  of  the 
25th,  and  with  a  notice  of  a  declaration  having  been 
filed,  conditionally,  on  the  following  morning;  my  brother 
Dallas  has  fully  explained  the  apparent  inconsistency  be- 
tween the  cases  of  Haynes  v.  Jones  and  Pope  v.  Turfter, 
and  I  think  the  proceedings  in  the  present  case  were  con- 
formable to  the  practice  of  the  court ;  and,  consequently, 
regular. 

Mr.  Justice  BunRouoH  concurred. 

Rule  discharged,  with  costs  (a). 


1817< 


Wallbank 

V, 

Abbott. 


Ca)  Bat  the  proceedings  in  this  case  were  cieariy  irregaUr,  for 
where  a  writ  is  returnable  the  last  return  of  the  terra,  the  declara- 
tion must  be  filed,  or  delivered  on  the  day  of  such  return,  of  on 
the  daj  foIUwing,  or  the  defendant  is  entitled  to  an  imparlance.—* 

Reg,  Gen.  IJiL  35  Geo.  3.  2  H.  J5/.  551. 
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PRINCIPAL     MATTERS. 


Abandonment. 

See  Insurance,  6. 

ABATEMENT. 

1.  If  ao  Iruk  peer  be  sued  by  bill, 
the  court  will  not  set  aside  the  pro- 
ceedings on  motion  $  but  leave  nim 
to  plead  his  privile^  in  abate- 
ment. Davies  v.  Lord  RendUskam, 
T.57G.S.  Page  410 

ACCOUNT. 
See  Insurancb,  6. 

ACCOUNT— BALANCE  OF. 
See  Bankrupt,  5. 

ACCOUNT  STATED. 
See  PjLBADINO,  10. 

AC  ETIAM. 
See  Practics,  4. 
vot.  T. 


ACKNOWLEDGMENT   OF 
DEBT. 

See  Limitation  of  actions,  I. 
ACT  OF  PARLUMENT. 

5f«RBVERSIOK. 

Statutjbs* 

ACTION— FORM  OF. 
See  Action  on  thx  cask,  1. 

ACTION  ON  THE  CASE. 
1.  In  an  action  of  trespass  by  hu§» 
band  and  wife,  in  which  they  de» 
clared  that  the  defendant  droTe  a 
chaise  against  another  chaise,  in 
which  the  wife  was  then  riding, 
whereby  she  was  thrown  oat,  and 
sustained  an  injuryw— ^n  a  mo* 
tion  in  arrest  of  judgment  :-^HeU^ 
that  the  plaintiff's  ranedr  was 
trespass,  and  not  case,  eaui  ihut 
it  was  unnecessary  to  state  to 
whom  the  pUuntiff*s  chaise  be- 
longed, al  the  time  the  accident 
pp 
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AFFIDAVIT. 


happened.     Hopper   and  Wife  v. 
Reeve.     T.  57  G.  3.         Page  407 

2.  All  action  on  the  case  for  per- 
missive waste  is  not  maintainable 
against  a  tenant  for  years,  if  he  hold 
premises  under  an  express  contruct 
or  covenant  to  repair.  Joiies  v. 
Hill,  E.  57  G.^.  100 

3.  The  defendant,  being  the  owner 
and  occupier  of  certain  woodlands 
adjoining  and   divided   from  an- 
other woodland  of./.  T,  by  an  in- 
■ufficieut   fence  to   prevent  dogs 
from  passing  from  one  woodland 
to  the  othej^  through  which  wood- 
land of  the  defendant  there  were 
sevtralpob&ic  footpaths,  not  fenced 
oiF;   the  defendant,  for  the  pre- 
servation of  hares  in  his  woodland 
and   to   destroy    dogs  and   foxes 
which  might  come  in  pursuit  of 
Ibem,  fixed  iron  spikes,  called  dog- 
spears,  sharp  at  each  end,int08eve- 
ral  trees,  ttnder  which  a  hare  might 
pass  without  injury,  but  a  dog  in 
j^ursuing.sQch  hare  would  be  liable 
either  to  be  wounded  or  killed. 
None  of  these  spikes  were  iit  a. less 
distance  than  fifty  yards  from  any 
of  tlie  footpaths,  with    each  end 
pointing  along  a  harctrack.     On 
the  outside    of   the    defendant's 
woodland    were    placed     painted 
notices^  that  *^  steel-tmps,  spring- 
guns,   and  dog-spikt'S,   and   also 
spfing-trnps  for  vermin,  were  set 
therein." — Xhe  plaintiff  was  sport- 
ing, by  permission,  in  the  wood- 
la^nd  of  J«  T.  with  a  ppii^ter  dog, 
wh^re  1^  bare  was  started  and  pur- 
suea  by  KU  ^^  ^^^^^  ^he  woodland 
of  tl>e  defcpd^nt.     Although  the 
plaintii)^  ui|e4.  every  me^i^  in  his 
ppw.er  to  prevent  aiicb  pursuit^ 
tbp  dog.  ^tered,  the  woodland  of 
the  ddtendont,  rofi  ais^nat  one  of 
the  spikes,  and  was  killed.     The 
plaintiff  having  brought  an.  action 
oa  the  C4^  against,  the  defendant 


to  recover  damages  for  the  loss  of 
his  doj;,  tht'  court  were  equally 
divided  in  opinion,  whether  the 
dt  fcndaiit  were  authorised  in  fix- 
ing the  dog-spears,  or  whether  he 
.  were  answerable  to  the  plaintiff 
for  damages  for  the  loss  of  his  d<»ij. 
Deanc  v.  Sir  William  Clayton,  baru, 
E.57G.3.  Pagt'm 

ADJUSTMENT. 
See  iNSURANCISy  6. 

ADMINISTRATOR. 
6Vtf  Infant^  i. 

ADMISSION  OF  DEBT. 
Set  Limitation  of  actions,  1. 

AFriDAVlT. 

\.  An  affidavit^)  tending  to  inpeacha 
verdict,  through  the  misconduct 
of  one  of  the  jurors^  cannot  be 
received  after  trial.  Hindte  ▼. 
Birch^  and  another^   M.  5S  Cr.  3. 

-155 

2.  If  one  part  onl^-  of  an  iiii)ef|ture 
of  apprenticeship  be  executed  by 
the  plaintiff  apd.  defendant  and 
sworn  to  be  in  the  potssession  of 
the  latter : — 11  eld ^  on  a  notice  given 
by  the  plaintiff  to  produce  it,  that 
an  affidavit  of  the  defendant,  stat- 
ing that  he  had  no  such  indenture 
in  his  possession,  and  that  he  had 
not  divested  himself  of  it,  nor  de- 
stroyed it,  and  that  be  did  not 
know  in  whose  possession  it  was, 
or  what  had  become  of  it,  was  in- 
sufficient, for  that  fa«  aboolfl  have 
stated  that  it.jiever  existed,  that 
he  had  never  possessed  it,  or  that 
he  had  not  been  enabled  to  find  it. 
Cooke  v.  Tannceli,     M.  58  G.  3. 

465 


AGENT. 

AFFIDAVIT   TO  HOLD   TO 
BAIL. 

See  Bail,  2. 
Practice^  3. 

1.  An  affida^r'tt  ofdebt^  stating  that 
the  clefendant  ib  iadebted  lo  the 
plaintiffs  in  the  sum  of  £3000,  for 
principal  and  interest  due  on  a  bond, 
19  sufficient  to  express  that  such 
bond  is  conditioned  for  the  pay- 
ment of  nioneTy  without  setting 
forth  the  condition..  Dyland  and 
Wife  V.  King^  H.  57  G.  3,  Page  34 

2.  If  an  assignee  of  a  bond  positixjeiy 
negative  a  tender  in  bank  notes, 
it  is  unnecessary  for  the  obligee  to 
join  in  such  affidavit.  Bifland  and 
wife  V.  Kitfg,  H.  67  G.  3.  24 

3.  An  affidavit  of  debt  stated  the 
defendant  to  be  indebted  to  the 
plaintiff  gen^ra/Zy,  on  a  bond  con- 
ditioned for  the  performance  of 
an  award,  which  award  directed 
one  E,  F,  to  pay  a  sain  of  tnoney 
on  demand  :^Iieldf  that  such  affi- 
davit was  dfefective,  as  it  did  not 
appear  how  the  defendant  was  in- 
dented, and  that  no  demand  was 
expressed  to  have  beed  made  on 
E,  F,  for  payment. 

Anif  the  court  would  riot  idTow  a 
supplemental  affidavit.  ArmHrong 
and  others^  assignees  of  N'iiU  and 
Whiie,  bankrupts^  v.  Stratum^  E. 
57  0,3.  110 

AGENT*. 

Sib  Bills  tut  tActtki^^tt  5,  & 
Bkoker,  1. 
CarrikA,  I. 

CttAltTBK^l'ARft,  *. 

MoKXt  ffAl>  AKSf  HBCfBlWI^i  1. 

I.  Whtef6  p^rftoUff  hate?  rlsc^hred 
money  for  the  tfxpi^sf  (>ilt^!M  of 
taking  up  arbiif  ot  exchtkngtf,  two 
days  after  it  became  due,   and 


ALfEN. 


ih 


upoR  tenderitig  it  to  the  btlaeri 
and  demanding  the  bill,  find  that 
they  have  sent  it  back  protested 
for  nouracceptance  to  the  persons 
who  inctorsed  it  to  them : — Held^ 
that  such  persons  having  received 
fresh  orders  not  IQ  p«y  the  bill, 
were  not  liable  to  an  action  by 
the  holders  for  money  had  and  re- 
ceived, when,  upon  toe  bill  being 
reprocored  and  tendered  to  them, 
they  refused  to  jstoy  the  mn^a&f. 
Siemart  and  aaoikerf  v»  Fnf^  awi 
imother,  H.  57  G.  3.  Pege  74 

2«  If  a  person-  employed  by  ship- 
owners, as  their  agents  effect  a 
volley  of  insoraooe,  and  represent 
Kimself  as  the  prificiptl  t&  the 
brokers^  who  caose  socb  iasar- 
ance  tobe  e£fected>^HsU^tliat  if 
the  brokers  receive  tbe  aiatewat  of 
the  loss  from  the  underwriters  iad 
pay  it  over  tor  the  ageat#  4icy  are 
not  liable  to  the  eifmesS,  iq  aa 
actioa  for  money  had  and  reoetvedy 
although  pari  of  the  monef  was 
paid  to  the  a^at  after  thef  tfi^ere 
informed  of  his  having  aeted  ia 
that  capacity.  BeU,  and  ciki^  v. 
Juitingf  and  another^  JE«  51  0. 3. 
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AGREEMENT* 
^  Bills  op  BxcftANGXy  4. 

AtDfeli, 

f.  IfdiMbrksctf^Fr^^AifMMtifllKaK 
be  assigned  to  ihe^bantii  M  Ang^ 
land  for  sale,  and  bills  of  exchange 
be  drawn  on  them  by  an  aliea 
eaemy,  resideAt  ih  Ftmicdi  dftHhs^ 
war,  which  they  accept  :—j9ir4^ 
that  tlie  drawer  having  indorsed 
those  bills  to  a  Britisk  subject, 
residing  iii  Ftafi^e^  does  not  en- 
able such  British  subject  to  re- 
eover  cm  the  ftltli  ^i^M!  fHe^  dt- 
ceptors,  after  the  restoration  of 
PP2 
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ANNUITY. 


ARBITRATION. 


peace.      WillUon  v.  Paiteson  and 
ofkerSf  E.  57  G.  3.  Page  133 


ALTERATION. 
See  Charter-party,  2. 

hiSOBAMGE,  1. 


AMENDMENT. 

Q£¥iae9,Seetk.  Fine. 
OfRjecoTeries,  See  tit.  Recovery. 

1..  A  .  bailable^  and  not  a  testatum 
jcqj^aM^yfW^  issued  into  Durham,  and 

,,  signed  by  the  filacer  for  that 
.  icpunty.  rhe  defendant  was  ar- 
.nested*  and  put  in  bail  as  upon  a 

^  •  fe$taium,  A  declaration  was  after- 

^^^ards  delivered,  in  which  the  ve- 
^ue  was  laid  in  Lincolnshire,  A  re- 
cognizance of  bail  was  entered 
iRto  in-  MiddUier^  and  a  declara- 
tion on  such  recognizance  was 
afterwatds  delivered,  to  which  the 
defendant  pleaded.  On  a  motion 
to  amend  the  entry  of  the  recog- 
nizance from  London  to  Durham: — 
Heldf  that  the  defendant  having 
submitted  to  the  arrest,  and  put 
in  and  got  bail  allowed,  as  upon 
a  testatum  capias^  had  waived  the 
irregularity*  and  the  court  refused 
to  interfere,  but  left  the  party  to 
his  ordinary  remedy,  and  expressed 
their  opinion  that  such  writs  ought 
not  to  issue  in  f\iture.  Hartley  v. 
Hodsan,  M.  ^8  G.  3.  514 


AMERICAN  EMBARGO  ACT. 
See  Insurance,  2. 

ANNUITY. 
&e  Limitation  oe  actions,  i. 


APOTHECARY. 

1.  In  an  action  for  a  libel  upon  the 
plaintiff,  who  had  served  upwards 
of  three  years  as  house-apothecary 
at  a  public  iufirmary,  before  the 
passing  of  the  statute  55  G.  3.  c. 
194  i-^Heldf  that  such  service  was 
sufficient  to  quali^  him  to  act  as 
an  apothecary,  and  superseded  the 
necessity  of  an  appreuticesfaip,  or 
the  production  of  a  certificate,  in 
conformity  with  the  regulations  of 
that  statute.  Wogan  v.  SomerviUe^ 
E.57G.Z.  Pageivi 

APPEARANCE. 

See  Infant,  1. 
Practice,  9. 

APPRENTICE. 
See  Apothecary,  1. 

APPRENTICESHIP— INDEN- 
TURE 01^. 

See  Affidavit,  2. 

ARBITRATION, 

See  Affidavit  to  hold  to  bau«,  2. 
Costs,  2. 
Prisoner,  2. 

1.  Where  a  court  of  sessions  re- 
ferredan  indictment  for  an  assault 
to  an  arbitrator,  and  empowered 
him  to  settle  all  costs  incident 
to  the  indictment  and  subsequent 
proceedings  thereon  ^— HcW,  that 
such  arbitrator  did  not  exceed  his 
authority,  by  awarding  the  pre- 
vious as  well  as  subsequent  oosti. 
Baker  v.  To/amsend,  £.  57  G.  3. 

120 

2.  If  a  party  has  preferred  an  in- 
dictment for  an   assault : Weld^ 

that  he  may  submit,  the  adjust- 


ARBITRATION. 
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ment  of  the  reparation  to  arbitra- 
tion, as  well  as  the  costs.  Baker  v. 
Totomend^  E,  57  G.  3,      Page  120 

3.  An  action  was  commenced  against 
two  defendants,  as  partners,  resi- 
dent abroad. — The  plaintiff  pro- 
ceeded to  and  obtained  outlawry; 
the  partnership  being  dissolved^ 
one  of  the  defendants  arrived  in 
England,  and  was  arrested  on  a 
cujffias  utlagatum, — A  rule  was  ob- 
tained for  reversing  the  outlawry. 
By  an  onler  of  reference  all 
matters  in  diflPercnce  between  the 
parties  were  submitted  to  an  ar- 
bitrator, who  refused  to  consider 
the  claims  of  the  defendants,  re- 
specting the  outlawry,  but  con- 
fined hmiself  to  the  action  com- 
menced against  them : — Held,  that 
he  was  not  bound  to  take  the  out- 
lawry into  consideration,  as  no 
joint  specific  injury  was  stated  to 
have  been  sustained  by  both  the 
defendants,  and  the  court  refused 
to  set  aside  the  award.  Garland 
end  another  J  {suroiving  partners  of 
Bakery  deceased)  v.  Naole  and  an^ 
other,  E.  5?  G.  3.  187 

4*  Where  a  verdict  was  taken  for 
the  plaintiff,  by  consent,  subject 
to  the  award  of  an  arbitrator,  sach 
reference  being  authorised  by  an 
order  of  nisi  prius,  and  the  de- 
fendant died  after  the  verdict,  but 
before  the  award,  and  the  arbitra- 
tor, after  such  death,  made  his 
award,  ordering  a  verdict  to  be  en- 
tered for  the  defendant: — Held^ 
that  such  award  was  bad,  as  the 
death  of  the  defentlant  was  a  re- 
vocation of  the  arbitrator's  autho- 
rity. Tousiaint  v.  Hartop,  T,  57 
G.  3,  287 

^«  An  arbitrator  to  whom  all  actions 
and  causes  of  action,  and  all  mat- 
ters in  difference  whatsoever,  in 
two  actions  subsisting  between  the 
•  same  parties,  have  been  referred, 


is  not  <rompelled  to  take  matters 
of  an  equitable  natare  into  con-''. 
sideration,  but  an  award  made  by 
him  in  reference  to  the  two  actions 
only  is  final.  Craiten  v.  Craven^  T* 
57  G.^  Page  403 

ARREST. 

See  Amendment,  1. 
Arbitbation,  3. 
Pkactice,  3,  4.  12. 

1.  A  capital  burgess  of  a  borough," 
attending  an  election  of  co-bor- 
gesses,  under  a  summons  from  the 
mayor,  issued  in  obedience  to  a 
mandamus^  directing  the  corpora- 
tion to  proceed  to  such  election,, 
is  not  privileged  from  arrest  dur- 
ing his  attendance  there  for  that 
purpose.  Ifixon  and  Reed  v.  Biir^, 
clerk,  T.  57  G.  3.  ^3 

ARREST  OF  JUDGBMNT. 

See  Action  on  thr  cAaE,  1. 
Pleading,  15.  18. 

ASSAULT. 

See  Abbitratiok,  1. 
Costs,  4. 

ASSETS- 
S^e  Pleading,  iO, 

ASSIGN£E  of  BAJJJKUUPT. 

See  Bankrupt.  "^ 

Carrier,  i. 
Execution,  l. 
Set-off,  1.' 

ASSIGNEE  OF  BOND.  • 

See  Affidavit  td  hold  to 

BAIL,  1. 
SlIBltlFP,  I. 


m 


ATTORNEY. 


BAIU 


AifLEASEyl. 

ASSIGNMENT. 

I^e  EXBCUTIOBT,  2. 

ASSIGNMENT  OF  BREACHES. 
See  Rbplivin*  |« 

ASSUMPSIT. 

^Limitation  of  Action^,  1. 
Mqnsy  had  and  heceived. 
Pj^f4D/NG,  a,  3,  4.  9,  Ip.  18. 

Ya^ia^c^,  4. 

1.  Hfhcre  a  bill  of  pEchl^nge  is  given 
ill  payment  for  goods  sold,  which, 
upon  presentment  to  the  drawt^e, 
tiurefiised acceptance: — Held^  that 
'flb  holder  having  declared  against 
tbe  drawer  on  the  bill,  and  joined 
covnif  ft^  goods  sold,  may  treat 
•iftdi  bill  as  u  nollityy  and  recover 
bis  demand  on  the  latter  counts 
altbougb  the  credit  on  the  bill  be 
not  expired.  It  is  sufficient  in 
•ach  an  action  to  prove  a  present- 
ment to  the  drawee  for  acceptance, 
without  shewing  that  the  hill  was 
protested  for  non-acceptance,  or 
that  the  drawer  had  notice  of  its 
dishonoar.  Hickling  and  another 
▼.  Hurdey,  H.  5?  G.  3.      Page  6l 

ATTACHMENT. 
See  PfiisoMER,  3. 

ATTORNEY. 

See  IKFANT,  1. 

Practice,  12. 

1.  Where  4^eda  are  delivered  to  an 
attorney,  by  A.  and  B.  jointly,  for 
the  purpose  of  carrying  on  a  suit 
in  the  ExcAeytter.—rXhe court,  upon 
motion  by  if.  alone,  will  not  order 


9MIP^  ^9^^  to  be  delivered  pp^  pn 
payment  of  the  debt  and  costs  by 
L;ip,  a^  tliey  could  not  bring  B, 
before  th^pi,  nor  bind  his  rights  ia 
hi9  absence.  Dunpan^  gent.^  pv, 
&p.  V.  Hichmondf  H.  ^7C>  3. 
rage  09 

ATTORNEY'S  BILL. 
5m  Limitation  of  actions,  L 

AUCTION. 

$ee  f  LEADING,^  IS. 

AUCTIONEER. 
See  Interest,  I,  2. 

AUTHOBITV. 
See  Arbitration,  3. 

AWARD. 

See  Aubitbatiov. 
BAIL. 

1.  Where  the  same  peraooa  are  bail 
in  two  actions  on  the  samq  bill  of 
exchai>^e,  they  ^re  oplj  baoad  |o 
justify  in  doubk  tbe  amount  of 
the  sum  sworn  tp  ii>  each  octLon> 
and  not  in  double  xh^  aoioupt  of 
the  sum  sworu  to  in  both  QctioqSb 
Aeedp  and  oihcrs,  v.  SUis  and  Cora- 

Jbot,  U.  67  G.  3.  29 

2.  Where  an  uifidavit  to  bold  to  ba>l 
U  for  £l&J^  and  upwards,  on  a  bill 
of  exchange  only,  aod  the  pWi»* 
tiff  recovers  a  general  verdicl  Cor 
a  greater  amount,  as  well  on  the 
bill  as  for  goods  sold,  th^  bail  Are 
only  liable  for  so  much  as  is  re- 
covered on  tbe  bill  of  exch^ge ; 
and  it  seems  that  the  paym^t  of 
such  sum,  with  coats,  by  one  of 
the  bail,  is  a  discharge  of  tbe 
other.  Wkeehoright,  and  another, 
V.  JtOHng,  bad  of  Mci,  H.  57  G. 
3.  51 


BALANCE  OF  ACCOUNT. 

8.  The  plaintiff  issued  execiilion 
in  an  action  of  ejectment  after 
\vrit  of  error  brought  by  the  de- 
fendant,  on  the  ground,  that  al- 
though the  defendant  had  entered 
ii>to  a  recopfuiznnce,  in  compli- 
ance with  the  8tat.  1 6  and  1 7  Car. 

2.  c.  8,  he  had  not  given  notice  of 
the  terms  of  such  recof^nizancc. 
But  the  court,  findin<]^  that  those 
terms  were  such  as  had  been  in- 
variably used,  thou*;ht  a  notice 
unnecessary;  and,  consequently, 
set  aside  the  execution  with  costs. 
Doe  d,  Webb  v.  Goundrt/,  E,  !>7  O. 

3.  Page  118 

4.  The  misnomer  of  a  christian  name 
of  one  of  the  bail  in  a  recogni- 
zance and  notice  is  fatal.  Anony^ 
mous,  E,  57  O'  3.  125 

5.  The  plaintiffs  sued  out  a  ca.  sa. 
against  a  principal,  who  having 
put  in  bail,  became  bankrupt,  and 
obtained  his  certificate;  they  af- 
terwards agreed  to  accept  a  com- 
position, provided  all  his  creditors 
would  accept  the  same,  of  which 
the  bail  had  no  notice: — Fleld^ 
that  the  ca.  sa.  against  the  prin- 
cipal should  be  set  aside,  and  that 
as  the  bail  had  not  applied  to  en- 
ter un  exonereiur  on  the  bail-piece 
until  after  execution  hod  been  le- 
vied on  them,  they  could  only  be 
relieved  on  payment  of  costa. 
Tkackretf  and  others  v.  Turner,  M, 
58  G.  3.  457 

6.  The  court  permitted  a  i>er8on  to 
justify  as  bad,  although  he  did  not 
reside  in  the  house  in  which  he 
was  described  in  the  notice.  Hem* 
ming  V.  Plenti/y  M.  58  G.  3.      519 

BAIL-PIECE. 
See  Bail,  5. 

BALANCE  OF  ACCOUNT. 

See  Bankrupt,  5. 


BANKHUPT.  58S 

BANKER. 

Sec  Bankkupt,  1. 
Lien,  1. 

BANKRUPT. 

See  Bail,  5.  .^ 

Carrikus,  1, 
ExECUTlDUr,  t. 
Skt-off,  1. 
Variance,  2. 
Witness^  2, 

1.  Where  A.  having  occasion  iolic^- 
row  money  of  B.,  leaves  witii.i}^ii 
as  a  collateral  security  \yarri^^»f 
the  West' India  Dock  company,"  foV 
sugars  depobited  in  thtsir  wiv<{-  ..I 
houses^  and  entered  id.  bift  Auuue 
in  their  books,  and  afterirarda*  ijpf 
co?ne3  bankrupt  :--<-&e/i/^  tlutt.Jli 
had  nut  such  a  poMeisiiHi  of  tMi 
sugars  as  would  eliable  bia^iitaig- 
iiees  to  muintaln  tW>TQr  for  tboni, 
as  tlie  transfer  of  Uw  wamtiits.ipaa 

a  complete  transfer  of  the  pdssevi 
sion,  before  the  bankruptcj^  ft0A» 
to  take  the  case  out  of  ,tbe  ttatutcy 
21  Jac.  1.  c.  19.  a,  11»  hucai^tauL 
otkcrsi  assignets  cf  DiHkmtn^  -m 
bankrupt  J  v.  Dorrien,  and  atbtnf 
H.57G.'J.  ^S^^. 

2.  If  ti'aorety  enter  into  n  boodnvitfr 
a  principal  o^nditidncd  for  >ih4 
performance  of  covcnauts  ckmttio^ 
ed  in  an  ng'-eemeiit  for  a  lease, 
such  surety  rB  still  li^c),  aUhongh 
the  principal  become,  ^^krupt, 
and  be  discharged  under  the  4Q 
G,  3.  c.  121.  9,  J9-^ .  hgfii  V.  Mac- 
dovga/,  E,  57  G.3.     '     "        ]g3 

3.  An  action  of  trorer  cantMl^t  be 
maintained  by  the  nui^bees  of  a. 
bankruj)t,  to  recover  bills  of  OMfi 
change  from  the  holder,  who  4rew^ ' 
them  with  a  knowledge  of  thp 
bankrupt's  insolvelncy,  and  after 
comi)elling  such  banlcrupt  to  sign, 
induced  his  debtors,  who  Wefe  not 


OfA 


bakkrupt; 


BILLS  OF  EXCHAKOE. 


wmare  Afhb  circiiniftaDCMy  to  ac- 
'    ^t  them.    fFatkett  am^  another^ 
Oisignees  qf  Dum^  a  bmkmiptt  v. 
Lamg,  T.  87  G.  3.  Page  281 

4.  A  petitioning  creditor  cannot  dis- 
pute the  vttliditj  of  a  commission 
of  bankrupt,  sued  out  by  himself, 
although  in  an  action  brought 
against  him  by  the  assignees,  it 
appear,  that  on  the  balance  of 
accounts,  the  bankrupt  was  in- 
debted to  snch  petitioning  cre- 
ditor,  in  a  less  sum  than  c£lOO. 
Harmer^  and  anoiker,  assignees  of 
Edward  Davis^  a  bankrupt^  v.  Gil- 
hert  Davis,  T.  57  G.3.  300 

5*  If  a  person,  previous  to  his  bank- 
'  nipt<^yf  <i«^po6it  a  bill  of  exchange 
with  a  defendant  for  the  purpose 
of  raising  money  thereon,  and  an 
advance  it  accordingly  made:— - 
•*'  Held,  that  the  assignees  of  such 
bankrupt  were  entitled  to  recover 
the  bill  in  an  action  of  trover,  on 
having  tendered  the  money  ad- 
vanced, although  a  balance  re- 
mained due  from  the  bankrupt  to 
the  defendant,  on  a  general  ac- 
count; and  that  this,  therefore, 
was  not  a  case  of  mutual  trust, 
or  credit,  within  the  statute,  5  G. 
2.  c.  30.  s,  28.  Key,  and  others, 
assi^ees  of  Robinson,  and  another, 
r.  Piint,  M.  5S  G.  3.  451 

€•  Goods  were  sent  from  London  to 
Sunderland,  upon  sale  or  return, 
and  a  letter  inclosing  an  invoice 
requested  the  buyer  to  return  such 
of  them  as  were  not  approved  by 
htm  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  shop  of 
the  buyer,  on  the  evening  of  the 
13th  of  Naoember,  and  on  the  fol- 
lowing day  he  committed  an  act  of 
bankruptcy.  In  an  action  of  trover, 
brought  by  the  seller  against  the 
assignees  to  recover  these  goods : 
'*^Heidf  that  they  did  not  pass  to 
snch  assignees  under  the  statate, 


31  Joe.  U  Mfi.  19^  #.  lit  M  the 

bankrupt  shoold  haTebeenallowed 
a  reasonable  time  to  have  selected 
each  goods  aa  he  was  disposed  to 
retain.  Gibson  v.  Bray  and  aaatker, 
M.SSG.a.  Page5\g 

BARON  AND  FEME, 

1.  A  declaration  in  assumpsit  against 
husband  and  wife,  on  the  com- 
mon money  counts,  one  of  which 
alleged  that  the  husband  was  in- 
debted for  money  lent  to  the  wife, 
at  her  request  was  held  bad  on 
writ  of  error,  and  the  judgment 
given  for  the  plaintiff,  below,  was 
reversed.  Stone  v.  Macnair,  E,  57 
G.  3.  126 

2.  In  an  action  of  trespass,  by  hus- 
band and  wife,  in  which  they 
declared  that  the  defendant  drote 
a  chaise  against  another  chaise, 
in  which  the  wife  was  then 
riding,  whereby  she  was  thrown 
out,  and  sustained  an  injury.  On 
a  motion  in  arrest  of  judgment:— 
Held,  that  the  plaintiffs*  remedy 
was  trespass,  and  not  case,  sad 
that  it  was  unnecessary  to  state 
to  whom  the  piaintifia'  chuse  be- 
longed, at  the  time  the  accident 
happened.  Hopper  and  Wife  v. 
Reeve,  T.  57  G.  3.  407 

BARRATRY. 
See  InsurancBj  5. 

BATTERY. 
See  Costs,  4. 

BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 
See  Bail,  2. 

Bankrupt,  3, 5* 
Infant,  2. 

Monet  had  and  rbcbivbd,  i. 

1.  Where  a  bill  of  exchange  is  eiven 

In  payment  for  goods  aold>  wfaichi 


BlU^OF  EXCHANGE. 


BILLS  OF  EXCHANGE.    S^ 


'tipon  presentment  to  thcf  drawee, 
tf  reftMNfd  acceptance : — Heid^that 
the  bolder  having  declared  a^inst 
the  drawer  on  tins  bill,  and  joined 
counts  for  goodt  sold,  may  treat 
ftuch  bill  as  a  nullity,  and  rccoTer 
ills  demand  on  the  latter  counts, 
although  the  credit  on  the  bill  be 
not  expired. — It  is  sufficient,  in 
such  an  action,  to  prove  a  present- 
ment to  the  drawee  for  acceptance, 
without  shewing  that  the  bill  wan 
protested  for  non-acceptauce,  or 
that  the  drawer  had  notice  of  its 
diiihoiiour.  '.  Uickling  and  another^ 
V.  Harcley^  H.  57  G.  3.       Page  6l 
2.  If  cambric  of  French  manufac- 
ture be  assigned  to  merchants  in 
JUngland  fox  sale,  and  bills  of  ex- 
change be  drawn  on  them  by  an 
alien  enemy,  resident  in  France^ 
^during  war,  which  they  accept: — 
\,',Hdd,  that  the  drawer  having  in- 
. ,    jdorsed .those  bills  to  SiBrititk  sub- 
V  ject, /residing  in  Franccy  dqes  not 
enable  such  4Jri/«A  subject  to  re- 
cover on  tl^e  bills  against  th^  ac- 
f       ceptors^  after  the  restoration  of 
j^eace.      WillUon  v.  Patteson  and 
^./ojifffT,  £  -57  G.  3.  133 

.,^f.;Tjie  acceptance  of  a  bill  of  ex- 
^ change  adoaits  merely  the  drawing, 
.  ^  but  not'  the  iiidor^ement  of  the 
drawer.  Therefore,  if  a  bill  be 
<lrawn  and  in4orsed  by  procunu 
tion ;  it  was  held  in  an  action  by 
the  indorsees  against  the  acceptor, 
that  as  the  indorsement  by  pro- 
curation was  not  proved,  they  were 
not  entitled  fo  recover.  Robinson 
and  tmother,YtYarroWi  .  £.  57  G. 

'3.      '    '  ;  '  '  ,  \     ^^^ 

4.  Ititm  actioii  on  a  prtmissory  note, 
indorsed  by  the  defendant  to  the 
plaintiffs,  poyotile  at  tv^elve  months 
after  date,  a  }tarol  agree boent  en^ 
'  t^red  inlo^  between  nhn  and  the 
li>akar  whep  it  was  drawo,  thoit  it 
::jv:'wa«,}Guit;to  be  deowKled  until 


estates  of  the  maker  had  been  sold, 
and  that  the  defendant  indorsed 
such  note  as  a  surety  only,  cannot 
be  received  in  evidence  as  a  wait^er 
of  the  notice  of  its  dishonour.  Free 
and  another  v,  Hatokitit,  Af.  58  G. 
3.  Page  535 

5«  Bills  of  exchange  Indorsed  to  an 
agent  of  the  plaintifi^  or  order, 
for  their  account^-  deposited  with 
the  defendants  by  inch  agent  as  a 
security  for  future  advances,  may 
be  recovered  by  tbeplaintifi  in  an 
action  of  trover.  Tiiu^iiel  and  an* 
other,  V.  Baraudim  and  another,  M, 
58  G.3.  .  543 

6.  The  defendant  drew  a  .bill,  of 
exchange  at  Mar$mUes^ y^  B,  in 
London,  which  he  accepted,  pay- 
able to  tlie  order  of.  d,;  who  in- 
dorsed it  to  the  plaiiitiif9«-r-!0n  the 
biU  being  di»honoui«4,  the'^ilaln- 
tifis  commenced  ao  actijoq  agftinst 
the  defendant,  it  being  theil. held 
by  them  as  the  agents  #f  C— A 
former  bill  had  been  drawn  by  the 
defendant  on  Z>.,  which  at:  the 
time  of  its  dishonour  ^ats  held  by 
K,  who  took  it  qp,  and  having 
fitruck  out  his  indorsemeBt,  sent 
it  to  F.,  to  be  forwarded  to  G,  and 
•  Co.^  at  Mat^eilies^  for  Che  purpose 
of  receiving  the  amount  from  the 
defendant»---G*  and  Cpw,  in  bleach 
of  the  trust  reposed  in  theSH,  Jp. 
dorsed  it>  being  over^dae  ,at  the 
time^'to.  Cf,  foe  a- vaUiable<:nniider- 
;  ation,»*-Oii  C/b  dedMndingtpay- 
ment  ffom  ihe  defmdupt,  faedrew 
thebilV  .inM|uc«CipaA»r.||-ii|(b0ti« 
itutioor  for  )bhe-f(^al^^  aiMirdeli' 
wered  it  to  Cj^^cffwet  di«(  latter 
bill  became  du^  rjS't  gavjt.ihoe  de- 
fendant notice  »ot«  la.  p^rit— . 
Held,  tbathewflft  npt:  fabler  ifo  the 
plaifitiifsJield  the  bill  Qt^theegenta 
of  Ct,  and  that  they.  leojiikL;  only 
recover  to.ljc  acQonBt^l^t^him, 
.and  that  C,  bad  ^ott  eight  tftiareco- 
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BOND. 


CAPTURE— LOSS  BY. 


fer,  as  the  produce  of  it  belonged 
to  £.y  ^vho  had  given  the  dcfend- 
aot  notice  not  to  pay  it*  Lee  and 
another f  v.  Zaguri^^  M.  58  G.  3. 
rage  556 

BOND. 

See  Affidavit  to  hold  to  bail^ 
1,2. 
Bankrupt,  2. 
Broker,  j. 
Pleading,  2. 

1,  A  surety  in  an  indemnity  bond 
may  bring  an  action  for  contri- 
bution against  his  co-surety,  al- 
though he  had  given  a  subsequent 
security  to  the  obligees,  under 
which  he  paid  the  sum  conditioned 
in  the  bond,  without  the  know- 
ledge or  consent  of  such  co-surety. 
Dmn  V.  Slee,  H.  57  G.p.  2 

2.  If,  in  a  bond  made  in  contem- 
plation of  marriage,  the  obligor 
agree  to  settle  all  lands  and  here- 
ditaments of  which  he  should  be 
seised  during  his  life  upon  his  in- 
tended wife,  and  the  issue  of  the 
marriage  in  such  parts  and  pro- 
portions, and  to  such  use  and  uses 
as  should  be  thought  requisite, 
the  better  to  make  a  provision  for 
his  intended  wife,  in  case  she 
should  survive  him:— HcW,  that 
such  obligor  having  survived  his 
wife,  by  whom  he  had  issue,  and 
married  another  by  whom  he 
also  had  issue,  would  not  commit 
a  breach  of  the  condition,  if  he 
did  not  make  a  settlement  of  pro- 
perty acquired  during  the  second 
marriage,  upon  the  issue  of  the 
first,  rrebble  and  others  v.  Boghurst 
and  others,  T.  57  G.  3.  258 

8.  Ify  to  debt  on  bond,  wiiich  con- 
tained a  condition,  that  the  de- 
fendant should  not  open  a  shop 
within  a  certain  distance  of  pre- 


\ 


mises  demised  in  a  lease,  and  the 
defendant  pleaded  that  he  opened 
a  shop  by  the  licence  of  the  piaio- 
tiff; — Held,  that  such  plea  was 
bad,  on  general  demurrer^  on.  the 
ground  that  a  licence,  after  breach, 
was  not  good,  unless  by  deed. 
Sellers  t.  Uick/brd,  JUL  5B  G.3. 

BREACHES. 
Suggestion  of.  See  Replbvin,  l. 

BROKER.     . 
See  Agent,  2. 
Evidence,  l. 
Set-off,  i. 
Stoppage  in  transitu,  1. 

1.  A  broker  is  authorised  from  a  pre* 
vions  course  6f  dealing  between 
himself  and  his  principal,  oU  an 
approval  of  a  purchase  by  the 
latter,  to  make  out  a'  cointract 
note  in  his  own  name,  without 
inserting  that  of  his  principal ;  and 
under  such  circumstances,  does 
not  violate  the  bond  and  oath  im- 
posed on  him  by  the  regulations 
of  the  city  of  London,  provided  he 
make  an  entry  in  his  book  in  the 
name  of  his  principal.  KemUc 
and  others  v.  Atkins  and  another, 
H,  57  G.  3.  6 

BURGESS. 
5«^  Arrest,  i. 

CAPIAS. 

See  Amendment^  i. 
Practice,  4. 

CAPIAS  AD  SATISFACIENDUM. 
See  Bail,  5. 

CAPTURE— LOSS  BY. 
See  Insurance,  0. 


CHARTER-PARTY. 


COGNOVJT. 
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CARRIER. 

1.  A  trader,  in  London^  was  in  the 
habit  of  purchasing  gouds  at  Man- 
chester, and  exporlinj^  them  to  the 
Continent  shortly  after  their  arrival 
in  London.  The  goods  consigned 
to  him  remained  in  the  waggon- 
office  of  the  defendants,  who  were 
carriers,  until  they  were  removed 
by  hia  agent,  for  the  purpose  of 
being  shipped  : — Held^  that  such 
trader,  having  become  bankrupt, 
the  assignees  were  entitled  to  re- 
cover goods  deposited  with  the 
defendants  before  the  bankruptcy, 
and  that  the  consignee  bad  no 
right  to  stop  them  in  transitu^  as 
the  trader  had  no  warehouse  of 
his  own : — Held^  also,  that  the 
transitus  of  the  ^roods  was  at  an 
end  on  their  arrival  at  tha-wag* 
^n-office.  Rawe  and  another^  as* 
signees  qf  Lange^  a  bankrupt^  v. 
fickfard  and  anothevy  A/.  58  G.  3. 
PageS^ 

CERTIFICATE. 
See  BAit,  5. 

CERTIFICATE  OF  JUDGE. 
See  CosTSy  4. 

CHARTER.PARTV. 

See  Insurance,  a.  5. 
Vknuk,  K 

1^  Where,  by  a  charter-party  of  af- 
freightn^ent,  the  freighters  cove- 
nanted to  provide  for  the  ship  a 
full  cargo,  consisting  of  cotton 
wool,  rice,  or  other  goods,  on 
which  separate  rates  of  freight 
were  to  be  paid  i^^Heldf  that  it  was 
the  duty  of  such  freighters  to  have 
^hipped  goods  accorfling  to  the 
customof  the  country  from  whence 
they  were  imported,  although  the 
ejiippers  were  put  to  an  expence 


by  80  doing,  and  such  shipment 
would  exceed  the  stipulations  con- 
tained in  the  charter-party.  Ben- 
son v.  Schneider  atid  another.  P.  2\ 
2.  An  obligation  by  deed  cannot  be 
altered  but  by  deed ;  therefore,  in 
an  action  of  covenant  on  a  charter* 
party,  in  which  the  plaintiff  co- 
venanted to  sail  from  London  to 
Gibraltary  and  there  to  deliver  an 
outward  cargo,  and  receive  from 
the  agents  of  the  defendant  (as 
freighter)  at  Gibraltar^  or  at  Ma* 
lagOy  Cadiz,  or  Sevitte,  us  should 
be  ordered  by  the  agents  at  Gib* 
raltury  such  goods  as  the  ageaU 
might  load  on  board  for  the  home- 
ward cargo,  and  that  the  vessel 
should  return  direct  to  the  port  of 
London,  and  deliver  the  homeward 
cargo,  the  agents  of  the  defend- 
ant at  Gibraltar,  having  ordered 
the  plaintiff  to  proceed  to  Cadiz, 
at  which  place  other  agents  di« 
rected  by  parol  that  the  homeward 
cargo  should  be  delivered  at  Liver* 
/yooi  instead  oi  London  s^^Held,  that 
the  plaintiff  having  delivered  the 
cargo  at  Liverpool,  and  declared  in 
an  action  of  covenant  on  the  char- 
ter-party, could  not  recover  the 
freight,  the  substitution  b^  parol 
of  Liverpool  for  London  being  in- 
consistent with  the  covenant  con- 
tained in  the  charter-party.  Thom- 
son v.  Brown,  T*  57  G.^.       358 

CLEARANCE  AT  THE   CUS- 
TOM-HOUSE. 

See  Insuranck,  3,  4. 

COCKET. 
See  Insurance,  3. 

COGNOVIT. 

1.  If  a  defendant,  on  being  arrested 
by  a  sheriff's  officer,  give  a  cogno^ 
vit  to  the  plaintiff,  who  was  Uie 
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CONTRACT. 


COSTS. 


.  attoroey  in  the  cause,  without  an 
altoroey  bein^  present  on  his  |^art, 
•uch  cogmrt}U  in  void,  although  the 

.  plaintiff  swore  that  he  was  unat- 
tended by  the  officer,  and  that  he 
did  not  know  that  the  defeudant 
was  in  custody  at  the  time  the 
co^gTiovi^  was  given,  WcbbandYates 
V.  Jt(piuali,  f,  57  G.  3.    Page  428 

COMMISSION  OF  BANKRUPT. 

Sec  Bank&upt,  4« 
J  Variance,  % 

CpMMiSSION  DEL  CREDERE. 
"  :<       S^e  Plkading,  9. 


Skt-off,  1. 

COMPOSITION. 
See  Bail,  5. 

COJWPUMORY  CLAUSE, 
See  Prisoner^  2. 

CONDEMNATION. 
See  Fbbioht,  1. 

CONDITION  OF  BOND. 

5ce  Bankrupt,  2. 
Bond,  2,  3. 

CONDITIONS  OF  SALE. 
See  Flrashvc,  18. 

CONSIGNEE. 
See  Carrier,  i. 

CONSOLIDATION  RULE. 
See  Practice,  2. 

CONTRACT. 

See  Ibotant,  2. 
Pleading,  18. 

VATUAMCKi  4. 

Warranty,  1. 


CONTRIBUTION. 

See  Bono,  1 . 
Replevin,  l. 

CONVEYANCE  OF  ESTATES. 
iSicff  Reversion,  1. 

CORPORATION. 

See  Arrest,  I. 
Devise,  2. 

COSTS, 

See  Arbitration,  i. 
Bail,  5. 
Prisoner,  2. 
Replevin,  1. 

1.  If  the  plaintiff  subpoena  witnesses, 
and  remunerate  them  aocordii^j, 
who  have  been  previously  subpce- 
naed  by,  and  received  their  ex- 
penses from  the  defendant,  which 
circumstances  tliey  conceal  from 
the  plaintiff;  the  court  will  allow 
the  latter  the  expenses  he  has  paid 
those  witnesses  for  their  attend- 
ance, although  they  were  not 
called  for  him  at  the  trial,  on  the 
ground  that  such  payment  was 
obtained  by  fraud.  Beuion  ?. 
Schneider.     //.  5?  G.  ^.     Psge76 

2.  The  plaintiff  had  holden  the  de- 
fendant to  bail,  and  a  verdiet  wii 
taken  for  him  at  the  trial,  subject 
to  an  order  of  reference,  for  aipcer- 
taining  the  amount  of  the  da- 
mages, and  the  arbitrator  awarded 
a  less  sum  than  15^  Upon  an  ap- 
plication to  the  court  to  alloir  the 
defendant  his  costs,  pufsuant  to 
43  Geo.  3.  c.  46:~£[d4f  that  in 
order  to  entitle  the  defendant  to 
such  costs,  he  must  shew  that  the 
arrest  was  vexntl6us,and  ibaticioiis. 
SUversides  v,  &iif%,  if,  ^^  C.  3. 


COVENANT. 


DEBTOR  arCRBblTOR.  589 


3.  If  a  defendant,  in  his  rule  for 
judgment  as  in  case  of  a  nonsuit^ 
omit  to  apply  for  his  costs  for  not 
proceeding  to  trial  pursuant  to 
notice,  he  cannot,  after  that  rule 
be  discharged,  obtain  a  separate 
rule  for  such  costs*  Ungham  v. 
Langhorrif  E.  57  G.  3.      Page  251 

4.  If»  to  a  declaration,  stating,  that 
the  defendant  made  an  assault  on 
the  plaintiff,  and  beat,  bruised, 
wounded,  and  ill-treated  him,  the 
defendant  plead  the  general  issue, 
and  a  justification  as  to  the  as- 
saulting and  ill-treating  only,  by 
a  plea  o^moUiter  mania  imposuit : — 
Heldf  that  such  latter  plea  ad- 
milted  a  battery,  and  that  the 
plaintiff  was  entitled  to  full  costs, 
although  he  had  obtained  a  ver- 
dict for  If.  damages  only,  and  the 
judge  hod  not  certified  at  the  trial. 
Johnson  V.  Northtoood^  T.  57  <?.  3. 

420 

CO-SURETY. 
Ste  Replevin,  1. 

1«  A  surety  in  an  indemnity  bond, 
nay  bring  an  action  for  contri- 

,  bution  against  his  co-surety,  al- 
though he  had  given  a  subsequent 
security  to  the  obligees,  under 
which   he  paid  the  sum   condi* 

,  tiofied  in  the  bond,  without  the 
knowledge  or  consent  of  such  co- 
surety.   Dumn  V.  I^€e,  H.  57  G.  3. 

2 

COVENANT. 
See  Charter-party,  l,  2. 

fuEADTNOy  8.  13,  14. 

'    Variance,  I. 

1.  A  lessee,  by  executing  a  lease,  is 
estopped  from  disputing  the  title 
of  eitfier  tif  the  lessors :  Therefore, 
iu  an  action  of  covenant  for  not 


repairing,  against  the  assignee  of 
the  original  lessee,  Where  such  as* 
signee  was  bound  to  the  perform- 
ance of  the  same  coveniants  as  those 
contained  in  the  original  lease  :— 
Held,  that  a  decluratioo  which 
stated  that  the  pTaintifiRi  derived 
their  title  from  two  lessoVs  only, 
and  that  two  other  lessors,  iirho 
were  also  parties  to  the  demise, 
had  no  interest  therein^  wfM  sup- 
ported by  the  production  of  the 
lease,  which  appeared,  to  be  a  de« 
mise  by  the  four.  Wood  and  on- 
other  v.  Day,  T.  57  G.  3.  Pqge  380 
2.  If  a  lessee  cove'natif  iiii  leaVe 
premises  in  repair  at  'the*  expira- 
tion of  the  term,  and  also  <  that 
the  lessors  might  direct  the  lessee 
to  complete  the  repttir^,  by  giving 
six  months  notice  ip  writing:-* 
Held,  that  the^e  are  two  distinct 
and  separate  covenants,  the  former 
of  which  is  not  quatined  by  the 
latter.  fVood  and  another  v.  Day, 
T.57G.3.  389 

COUNTY  PALATINE. 
See  Venue,  5L 

CROWN,  GRANT  OF. 
See  Reversion. 

CUSTOM-HOUSE  CLEAR. 
ANCE. 

5eelNS(JRANCI^,  3;4. 

DEATH. 
See  Arbitration*  8. 

DEBT. 
See  PuBADiKa,  6. 

DEBTOR  AND  CREDITOR. 
Set 'BA\t/$y 
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DEPOSIT. 


DEVISE. 


DECLARATION. 

See  CosTO,  4. 

PLEADfNG,;70w/w.      ^ 

Practice,  15,  16.  I8f. 

DEED. 
See  Attorney,  i. 
BoNi>,  3. 
Execution,  2. 
LiBvr,  2. 

!•  A  reeervatioo  in  a  deed  of  hawk- 
ing and  hunting  does  not  extend 
to  shooting,  Moore  t.  the  Earl  of 
Plymouth,!*.  5?  G.  3.      Page  346 

Qiutre^  whether  a  resenration  of  this 
description,  either  as  a  grant  or 
personal  easement,  can  be  entailed 
on  a  man  and  the  heirs  of  his  body  ? 
Moore  v.  the  Earl  of  Pljfmauih,  T. 
37  G,  3.  84S 

2*  An  obligation  by  deed  cannot  be 
altered  but  by  deed.  Thom$on  v. 
Brown,  T.  57  G.  3.  358 

DEFEASANCE. 
See  Warrant  of  attornhy,  i. 

DEL  CREDERE  COMMISSION. 

See  Pleading,  9. 
Set-off,  i. 

DELIVERY. 

See  Frauds,  Statute  of,  l. 
Stofpagb  in  transitu,  1. 

DEMAND  OF  PLEA, 
&«.Practigb,.15. 

DEMURRER. 
See  Pleading,  10. 

DEPOSIT. 
5ff  IirrBRBST,  1,  2. 

PbBADlSKb  1*8. 


DEVISE. 

1.  ^.  beinfif  seised  in  fee  of  ditcrs 
estates,  devisc8  (inter  alia)  to  his 
wife  for  life,  a  form,  called  Colts- 
foot Farm,  then  on  lease  to  31.  f., 

and  also  two  pieces  of  woodlaod, 
enlled  Bull*8  Ifood^  and  Hoire's 
Woody  then  in  his  own  possession, 
situate  in  or  near  the  parish  of  P. 
After  her  death,  he  gives  the  wood- 
lands to  his  eldest  son^  and  all  his 
farms,  thereinbefore  described,  to 
his  third  and  fourth  sons  in  fee:^ 
Held,  that  a  close,  called  WilBam 
Spring f  adjoining  BuR*s  Wood, 
planted  by  the  testator,  and  ex- 
cepted in  two  leases,  under  which 
CoWs-foot  Farm  was  held,  the  one 
granted  to  M.  F^  previous,  aod 
(ne  otherto  IV,  P.  subsequent  to 
the  execution  of  the  will,  passed 
as  part  of  CoWs-^oot  JParw,  sub- 
ject to  the  exception  in  tlie  former 
lease.  D&ton  and  another  v.  Down, 
H.  57  G.  3.  Pag€  80 

2.  A  devise  of  Tands  lor  the  ests^ 
blishment  of  a  school  to  ''The 
right  worshipful  the  mayor,  iurats, 
and  town  council  of  B^f  wai 
held  sufficient  to  pass  such  laadf 
to  **  The  mayt>r,  jurats,  and  com- 
monalty of  Rye,*  as  it  appened 
to  be  the  testator's  intentioB  to 
devise  to  that  corporation.  Tk 
Attorney-General,  at  the  relation  cf 
Clark  and  another,  in/brmanis,  v, 
the  Mayor,  Jurats,  and  Commonaltif 
of'  the  ancient  town  of  Rye,  and 
others,  T.  57  G.  3.  2&T 

3.  If  a  testatrix  devise  all  her  free- 
hold and  copyhold  estates,  situate 
in  or  near  Latchifigdon^  near  Md^ 
don: — Held,  that  MiFch  devise  is 
not  sufficient  to- pass  a  field,  situ- 
ate between  four  and  six  miles 
from  Latchingdon,  attd  wit^itf  the 
town- of  Maldmt.  Do^^  oh  iftt^- 
miie  of  JsaMittr  JSkO;  ^.  Himak 
Pigat,  T.  SfG.  3.  t74 


ERROR. 


EVIDENCE. 
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DISHONOUR,  NOTICE  OF, 
See  Bills  of  exchange,  6. 

DISSOLUTION  OF  PARTNER- 
SHIP. 

See  Infant,  2. 

DOGS, 

See  Game. 

DOG-SPEARS. 

See  Game. 

DURHAM. 

5ec  Amendment,  1. 

EASEMENT. 

See  Deed,  1. 
EJEClTi^ENT. 

Srff  Bail,  3. 

1 .  A  notice  at  the  bottom  of  a  de- 
claration in  ejectment  affixed  to 
the  door  of  an  empty  house,  ad- 
dressed to  the  personal  represcnta- 
ti?es  of  the  deceased  tenant,  ge- 
oeraliy,  was  held  insufficient:  as 
if  there  had  been  representatives 
who  had  taken  possession,  they 
sl>oQld  have  been  addressed  by 
name ;  if  not,  the  lessor  of  the 

,  plaintiffs  should  have  proceeded 
as  in  the  case  of  a  vacant  posses- 
sion. Doe,  on  the  demise  of  the 
'  Governors  of  the  hospital  of  Saint 
Margaret,  Westminster,  v.  Roe,  E. 
67  G.  3.  Page  \  13 

EMBARGO. 

Sec  Insurance,  2. 

ERROR, 

See  Bail,  3. 
.  Practice,  2. 
Venu^  2. 
1.  The  court  set  aside  an  execution 
issued  pending  a  writ  of  error,  sued 
I.  ojut  before  final  judgment  sign- 
i  -^,  when  tho  defendant  had  six 


months  previously  declared  that 
if  the  plaintiff"  did  not  accent  the 
terms  then  proposed,  he  should 
never  have  any  thing,  and  that 
he,  the  defendant,  would  uki- 
mately  bring  a  writ  of  error. 
Rcd/ord  v.  Garrod,  E.  57  G.  3. 
PagetSS- 

essoign  day. 

See  Practice,  15* 

ESTATE, 

See  Interest,  2. 
Reversion,  1, 

ESTOPPEL. 

See  Lba8S>  U 

EVIDENCE. 

See  Bills  of  exchange,  1. 3. 
Insurance,  6. 
Lease,  1. 
Payment   of  money   ihto 

court,  1. 
Pilot,  l. 
Pleading,  7.  9. 
Ship,  1. 
Variance. 
Witness. 

1.  Parol  evidence  of  a  broker  may 
be  admitted,  to  shew  that  a  sale  of 
goods  was  made  to  a  tliird  person, 
for  whom  the  buyer  acted  as 
agent,  although  the  bought  note 
and  invoice  were  made  out  in  the 
name  of  the  buyer.  fVilson  and 
others  v.  Hart.  H.  57  G,  3.        45 

2.  In  an  action  of  amnnpsk,  by  an 
attorney,  to  recover  his.  charges 
relative  to  the  grant  of  an  annuity. 
— Evidence  that  the  defendant 
said,  '  he  thought  it  had  been  set- 
tled when  the  annuity  was  grant« 
ed ',  but  that  he  had  been  In  so 
much  trouble  since,  that  he  could 
not  recollect  any  thing  about  it,' 
is  not  a  sufficient  acknowledg- 
ment of  the  debt,  to  taks  it  oat  of 
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EXECUTION. 


EXPORT. 


the  statute  of  Hinitation8,ancl  is  not 
to  be  M\  to  the  jory,  as  evidence 
of  the  admissiou  of  such  debt; 
although  the  plaintiff  proved  his 
bill  was  not  piiid  at  the  tine  of 
cnikntine  the  annuity.  HellmgM  v, 
Shato,  T.  S7  G.  9.  Page  S40 

9,  Ih  an  action  for  a  libel  contained 
id  a  letter :  Proof  that  it  was  writ- 
ten by  the  defendant's  daughter, 
who  was  authorised  to  make  out 
bis  bills  and  write  his  geneml  let- 
tert  of  business,  is  not  sufficient, 
iinl#a  it  can  be  shewn  that  such 
libel  was  written  with  the  know- 
-  leAge  of  i>f  by  the  procurement  of 
the  delbiidant^  neither  can  the 
daughter  be  called  as  a  witness, 
to  prove  by  whose  diraction  such 
letter  was  written.  .  Hurdmg  .  v. 
Greenings  M.  68  G.  3.  477  - 

4.  In  an  action  on  a  promissory  note, 
indorsed  by  the  defendant  to  the 
plaintiffs  payable  at  twelve  aionths 
after  dale,  a  parol  agreement  en- 
tered into  between  Tiita  and  the 
maker  4irhen  it  was  drawn,  that  it 
was  not  to  be  demanded  until 
estates  of  tlie  maker  had  been  sold, 
and  that  the  defendant  indorsed 
such  note  as  a  surety  only^  cannot 
be  received  in  evidence  as  a  waiver 
of  the  notice  of  its  dishonour. 
Free,  and  another,  v.  Hawkins^  AL 
58  G.  3.  535 

EXCEPTION. 
See  PkvisjBjI. 

EXECUTION. 

^^eBAiL,  3.5. 
Practice  1.  8. 
Prisoner,  2. 

1.  Where  a  sheriff,  by  virtue  of  a 
Jieri  Jaaa*^  took  in  execution 
goods  of  a  Derson>  who»  after  the 
seising,  and  before  the  sale  of 
them,  becaoie  bankrupt,  and  tlie 
assignees  gave  the  sheriff  due  no- 


tice of  the  bankruptcy,  and  at  tke 
same  time  required  him  not  to 
sell  v—Ucld^  that  the  sheriff,  hiv- 
ing  applied  to  the  plaintiff  in  the 
action  for  an  indemnity  for  pro* 
ceeding  to  sale,  as  well  as  to  the 
assignees,  for  retumibg  nuBa  kns, 
was,  on  pefusal  of  such  indemnity 
bv  both  parties,  jiistified  in  sellin? 
the  goods,  aivd  the  court  iuterfered 
to  protect  him.  KimgJind  anMer^ 
esu^nea  of  Mame^  a  bankrufl,  v. 
Bndge*^  and  andierf  ikertf  of 
.  Middlesex,  H.  57.  G.  3.  Fage^ 
2.  The  property  ami  goo^t  of  A. 
being  in  possession  of  tne.  sheriff, 
unider  a  wri^  ^fj^ijadag^  be  exe- 
cuted a  deed  of  a^sigmmeat  to  B'.fbr 
a  valuable  consid«iation,  on  which 
thQ  execution  was  withdrawn.  & 
supef^leoded  the  f^anagemebt  of 
the  property,  but  allowed  J.  to 
(Qontiuue  iti  possessiou,  Th^  sag&e^ 
.property  w^  seked  under  a  sub* 
.sequent  execatioa  b%  the  suit  of 
C: — Held,  that  i^uch  prop<ert5 '*ai 
protected  by  the4^%iitGent  If?  JJ,. 
aithougb  J,  hjid  continued  m  tie 
visible  posiseafiion,  Jezcph  y.  In* 
gr'amt'sAcTifif  Sussc:Cj,  ti/^jG.Z* 

.  EXECUTdV"/^ 
If  In  an  action  against  sUi  axltcillor, 
on  an  account  stated  of  monnrdke 
from- him  at  tuek^  he  is  pefSPwHy 
liable ; -but  if  an  accouut  be  atated 
with  him,  as  executor,  of  aoaey 
due  from  the  testator,  he  is  liable 
in  his  representative  character 
only.  PiKoeil  v.  Grfl4pi,4URatf0r, 
&c.  r.57G.S.  30S 

EXONERfiirpR- 
See  Bail,  5. 

EXPOliT. "    •  . 
See  Exportation  ,  ^ 


t^IERI  FACIAS. 


FRAUDS,  STATUT£  OF.    503 


£XPOHTATION. 

I.  ^ Unless  a  ?essel  receive  her  clear- 
ing note,  and  other  necessHiy  do- 
cuments from  the  proper  officer  at 
Gravesend^  it  U  not  »ucfa  an  ex- 
portation of  the  floods,  as  will  pro- 
tect the  careo,  althou)^  she  left 
the  port  of  London,  and  observed 
the  Qsual  formalities  of  clearing 
at  the  costoin-house  there.  A  li-> 
cease,  therefore,  for  exportation 
to  an  hostile  port  remaining  in 
force  till  the  10th  of  Sepitmber^ 
was  not  complied  with  by  clearing 
from  the  custom-houses  on  the 
9th,  and  .  receiving  a  cocket  at 
Gruvetend,  on  the  tSth  of  Scj^^em- 
biTj  although  the  vessel  met  with 
an  accident : — and  the  insurance 
was  in  consequence  held  void. 
William  v.  MarukaU^  E.  57  G.  3. 
Page  16S 

2,  So,  a  vessel  was  held  not  to  be 
.  protected  under  a  license  for  six 
months,  which  was  to  be  renewed 
on  application  by  the  parties,  on 
the  return  of  the  vessel  from  her 
voyages  it  appearing  that  the  li- 
cence expired  on  the  3d  of  Jonu- 
arjf,  and  that  the  ship  cleared  at 
the  custom-house  on  the  lyth  of 
Dteember  preceding,  but  did  not 
receive  her  clearance  at  Gravesend 
till  tha  20tii  of  Jamuuy^  being 
detained  by  the  exporter,  who 
feared  a  capture  by  French  pri- 
vateers. TuUoch  V.  Bofd,  E,  57 
G.  3.  174 

F£M£  COVERT. 
Set  Baboh  and  rtME. 

FENCES. 
See  GaMB. 

FIBRl  FACIAS. 
jtfr  See  Exbcution,  1, 9. 
roL.i. 


FILACER. 
S€e  Abibndmbiit,  1. 

FINE. 

1.  If  the  clerk  of  an  attorney^  em« 
ployed  to  levy  a  finei  abM0iH(« 
whereby  the  papers  are  miskid, 
the  court  will  permit  such  fine  to 
be  afterwards  perfected,  although 
the  time  allowed  by  rule  of  court 
of  T.  T.  52  Geo.  8.  be  exceeded. 
Momley  plaintiff  Eglm  emd  teffe 
defordanti.  E.  57  O.  8.    JP^fS  125 

S.  Fine  amended  by  altering  the 
surname  of  one  of  the  d^reimnta 
in  the  precipe  and  concord,  eon* 
Ibrmablyto  his  signature  in  the 
covenant  and  dedimu84  B^ft^pbrn^ 
tiff^  Htwood,  and  oihen^  d^br^ 
ciani9^  E.57G.5.  125 

8.  A  fine  may  be  amended  by  tub* 
ttituting  one  countv  for  another^ 
if  it  appear  that  the  lands*  ia* 
tended  to  pass,  are  situate  in  ^e 
same  parish  which  runs  into  both 
counUes.  ShMs,  fiamHff^  SU^ 
pheamm,  d^rckmt^  M,  A8  G.  8. 

680 

FORMER  RECOVERY. 

See  Flbadimo,  1. 

FRAUDS,  STAtUTE  OF. 
Set  EviDBNca,  i. 

1.  The  defendant,  on  the  purchase 
of  a  horse,  offered  the  plaintiff's 
servant  a  shilling  to  bind  the  bar- 
gain^ which  was  returned  i^^Hefd^ 
that  this  was  not  a  sufficient  com- 
pliance with  the  Stat  29  Car.  2. 
c  3.  s.  17.  Bknkintop  v.  Claj/ton^ 
T,  57  G.  8.  828 

2.  If  a  person  faargaia  with  the 
servant  of  a  vendor  for  the  pur« 
chase  of  a  horse,  and  desire  such 
servant  to  delilrer  him  at  his  sta- 
bles at  a  certain  timei  and  before 
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its  expiratioD  shew  the  horse  to  a 
third  person,  who  refuses  to  pur- 
chase : — QiMprc,  Whether  this  will 
amount  to  a  delivery  within  the 
itatute?  At  all  events,  it  is  a  ques- 
tion for  the  jury  to  determine. 
Blenkins&p  v.  Clm/ton^  T.  57  G,  8. 
Page  828 

FRAUDULENT  CONVEY- 
ANCE. 
•I.  Thepropertyandflroodsofi4.being 
in  possession  of  the  sheriff  under 
a  writ  of ^fieri  facias,  he  executed 
a  deed  of  assignment  to  B.  for  a 
valoable  consideration,  on  which 
the  execution  was  withdrawn : 
fi.  supe^ntended  the  management 
of  the  property,  but  allowed  A.  to 
continue  in  possession :  The  same 
property  was  seized  under  a  subse- 
quent execution  at  the  suit  of  C 
— ^e/di  that  such  property  was 
protected  by  the  assignment  to  B., 
although  ^.  had  continued  in  the 
visible  possession.  Jexepk  ▼.  ia- 
gram^  iherijf  of  Stasex,  E.  57  G.  8. 

189 
FREIGHT. 

See  Chahtbr-partt,  I,  2. 
Ship,  1. 

1.  A  Tessel  freighted  by  the  defend- 
ants from  Daniac  to  London  was, 
on  her  arrival,  and  afker  part  of 
the  cargo  had  been  delivered  at 
the  latter  place,  seized  by  the  re- 
renue  officers,  on  suspicion  that 
she  was  not  Prussian  built.  The 
treasury,  on  petition,  ordered  the 
ship  to  be  restored,  on  condition 
that  ibe  cargo  diould  be  exported, 
and  on  payment  of  50^  as  a  satis- 
faction to  the  seizing  officers:-— 
HMf  that  this  was  sufficient  to 
shew  that  the  voyage  was  ille8;al 
without  condemnation,  and  that 
although  the  freighters  afterwards 
accepted  and  exported  the  cargo, 
according  to   tlie    terms  of  the 


order,  the  master  of  the  ship  ha? • 
ing  paid  the  sum  demanded  at  a 
satisfaction  to  the  seizing  officers, 
admitted  the  iUegalitv  of  the 
voyage,  so  as  to  preclude  him 
from  recovering  freight.  Blawck 
v.SoUift  and  amoiher,  M.SSG.S. 
Page  531 

GAME. 

See  Deed,  1. 
Grant,  1. 

1.  The  defendant,  beinjg  the  owner 
and  occupier  of  civtam  woodlaodi 
adjoiiiing  and  divided  from  as- 
other  w^land  ofJ»  T.  by  an  iih 
snffident  fence  to  prevent  dogs 
from  passing  from  one  woodisod 
to  theother»  through  which  wood- 
land of  the  defendant  there  were 
aeveral  public  footpaths  not  fenced 
%}%  the  defendant,  for  the  pre- 
servation of  hares  in  hia  woodland. 
and  to  destroy   dogs    and  foxes 
which  might  come  in  pursuit  of 
them,    fixed  iron   spikes,  called 
dog^spears,    sharp  at  each  eod, 
into' several  trees,  under  which  t 
hare  might   pass  without  injurr, 
but  a  dog  in  pursuinff  such  hare 
would    be    liable    either   to  be 
wounded  or  killed.    None  of  these 
spikes  were  at  a  less  distance  than 
fiftv  yanb  from  anj  of  the  foot* 
paUM,  with    each    end    pointiog 
along  a  hare-tradt;  on  the  out- 
side of  the  defendant's  woodlsiMi 
were  placed  painted  notices,  *' that 
st^Utraps,  spring-guns,  and  dog- 
spikes,  and  ako  spriog^traps  for 
vermin,  were  set  Uierefo.*'    The 
plaintiff  was  sporting,  by  permis- 
sion, in  the  woodland  oft/.  7*.  with 
a  pointer  dog,  where  a  hare  vn 
started  and  porisued  by  his  d<^ 
into  the  woodbind  of  the  defend- 
ant.    Although  the  plaintiff  used 
every  means  la^  his  power  l^prc 
vent  such  pursuit^  the  dog  entered 
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the  woodland  of  the  defendant^ 
ran  against  one  of  the  spikes,  and 
was  ^killed. — The  plaintiff  having 

'  brought  an  action  on  the  case 
against  the  d<*fendant  to  recover 
damageiGr  for  the  loss  of  his  do^, 
the  court  were  equally  divided  in 
opinion,  whether  the  defendant 
were  authorised  in  fixing  the  dog* 
spears,  or  whether  he  were  an- 
swerable to  the  plaintiff  for  da- 
mages for  the  loss  of  his  dog. 
Deane  v.  Sir  William  Clayton,  hart. 
E.  570,3.  P^TOS 

%  A  game-kepper  is  not  empowered 
to  seize  game,  in  the  possession  of 
an  unqualified  person,  nndera  ge- 
neral direction  given  him  by  the 
lord  of  a  manor,  although  such 
seizure  were  made  within  the 
manor.   Bird  v.  Dak,  T.  57  O.  3. 

290 
GAMEKEEPER. 
See  Gamb^  2. 

GOODS  SOLD  AND  DELI- 
^   VERED. 

See  BilU  ofbxchanob,  1. 
Pleading,  9. 

WlTl4£SS,  2. 

GRANT. 

SfeRKYKASlON,  1. 

1«  A-re«emitioD  in  a  deed  af  hawk- 
ing a>cl  bunting  does  not  extend 
to  thooting.  Moort  v.  the  Earl  of 
Pfymoitkj  T.  57  Q.  3.  345 

Quote,  Whether '8  reservation  of 
this  desGripkion,  either  as  a  grant 
or  peiaoDM  easement,  can  be  en- 
tailed to  a  man  and  the  heirs  of 
hisbodyf       ■  Ibid. 

GUARANTIE. 
S€€  Plaajpikq,  9. 

SST-OVF,  1« 

GUARDIAN, 
See  fiiFANT,  1. 


HARES. 
See  Game. 

HORSE. 

See  Frauds,  Statute  of,  1. 

ILLEGAL  VOYAGE. 

See  Freight,  1. 

IMPARLANCE. 

See  Practice,  15. 

INDEMNITY. 
See  Execution,  !• 

INDEMNITY  BOND. 

See  Bono,  1. 

INDICTMENT. 

See  ARBITRATiON,  1. 

INDORSEMENT. 
See  Bills  of  exchange. 

INFANT. 

1.  If  a  defendant  be  sued  as  admi- 
nistratrix during  her  minority,  and 
appear  bj  attorney,  such  appear- 
ance is  irregular,  as  she  should 
hare  appeared  by  guardian.  Ilind^ 
manh  v.  Chandler,  Ep  57  O.  3. 

Page  250 

2.  If  an  infant  enter  into  partner- 
ship with  an  adult,  and  take  a 
lease  of  premises  from  another 
person  for  carrying  on  a  business. 

Tor  which  he  pays  a  premium  of 
three  hundred  guineas,  one  hidf 
in  cush,  and  accepts  bills  of  ex- 
change, drawn  by  the  defendant 
for  the  remainder  in  the  name  of 
the  partnership,  which  partner- 
ship he  dissolves  an  his  becominf 
of  age  i—IIeldj  that  the  defence 
ant,  four  months  after  such  disso- 
lution, having  sued  the  adult  part- 
ner alone,  on  one  of  the  bills,  and 
accepted  a  surrender  of  the  lease 
from  him,  it  should  hftve  been  left 
Qa2 
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to  the  jury  to  determine  whether 
this  arra'ki^meBt  avoided  the 
plaintifTs  coutract,  it  having  been 
made  without  his  privity,  aiid  the 
tourt  granted  a  new  trial.  Hoimes 
▼.  Bl^Xn  M.  6S  G.  3.  Puge  466 
Qutartj  Whether  four  montl^ after 
an  infiuit  becomes  of  age»  be  a  f«a- 
ftonable  tini€ifor.hitii  to  aToid  a 
lease  entered. iota. daring  his  mi- 
nority  >  ibid. 

INSOLVENTbEBTQR- 
Sec  FassonBR. 

INSPECTION  AND  PRODUC- 
TION CTP  PAPERS, 

I.  If  onepart  of '«tt'ittde»ture'of  Ap- 
prenticeship be  executed  by  the 
plalAttffHi^d  defeiidKtat,  wild  s#orn 
t6  b#  iD4h«posaession  oftbo  letter : 
'^Ht/tk  btt  a  notice  git«li  by  the 
pt)sttitiff'td  prodvoe  it»  thut  an 
aifidavit  of  the  ^efmdabt)  itating 
that  lie  bad  oe  sioch  indeaivre  in 
Kis  -pMMa6e/ and.  tbtt  life  Had 
notderMiJd  Mmself  of  it,  n6r  4^ 
stiP6yed  it,  md  that  he  ^id'  not 
know  in  whose  possession  h  was, 
^  wbetlMd  beeOHie  of  ^^  ^as  in«* 
Huficient,  <W  that  he  shoeld  have 
stated  that  it  never  existed*  that 
hebaft  Mcver  pussesaed  it»  er  that 
lie.  bad  net  been  ei^Mcd  to  find 
h.'  C§ok9  t,  I^MstfMj  M.  M  G. 
Sv      *         :  465 

^INSt  AtMENT. 

5ee  WARkANTOFaLTTORNETi  1. 

:   iKa^RANCe. 
See  AdBUt,  ^4 

\      P>VSf  HfT  Of  MONHT  INTO 
COURT,  I. 
pRACtlCE^a. 
SKt^OFif,  I. 

1.  A  poti(nr  of  msarance  was  effected 
oh  gOjDj^  frjtoi  Batama  to  London. 
AttpfiSjifiMiMi6)i  of  the  poijcy. 


the  time  of  sluling  was  enlarged, 
from  the  10th  of  Octoiet,  to  the 
aist  of  Z>ecaa^,  by  the  asanrcdt, 
and  acquiesced  in  by  all  the  under- 
writers, except  the  clefendant  :— 
Ueidf  that  it  was  m  nsatctial  alter' 
ation,  elthpugb  the  defendant  had 
aigned  three  memoranda   auhse- 
quenttberelp;  yet^QOt  having  as- 
t  aented  tp  it»  the  poTicy  vee  taid 
:vest»Jiini;  a^  .tbet,  oOBseqMendj, 
ithe  asflnreds.  coaU  not:  leeorer 
.the  amoDot  -of  hiaiaabecriptian. 
FairMet  taml  oihen^  y»  Ckrithct  E. 
:^7.GiZ.  PMgeM 

a*  A. policy,  was  .effected  eo  aLshi^ 
(/ro0i  Ltmfkm  to  Jitr,la4Hi9  peHi  ia 
,  .^  Fiamniat  aedback^  Ob  her  acnrsi 
.   atlhatpoffti ip  Jamuaty;lSMt  an 
.  .eiiibai^<^  was  kid  onallaiiippiDg 
.{^n  Awimean  porta,  by  aa.aatof 
Congress,  wbwh  confined  s  fro* 
yiso,  that  all  foreign  atiipsi  eUber 
in  ballail,  or  flith  gdeda  oabasrd, 
^.nighlt  rdepart-  wfaeft.i.fietified:  of 
that  act.    Tbe;  CAptais :  had  csr^ 
Banted  by  diartemperty  to.lake 
in  acargo  ef ttnsber  atfibat  part, 
and  setere  thrrrm'thfo  hnukm 
It  was  proved  (hat  tiM  eaibargo 
.    was  taken  off*  in  Marek^  I8O9,  and 
that  the  ship  did  not  sail  und 
the  jiypu^  fottowitig ;  aad<iiuit 
shewaaioston  ber::yoy8gelDae: 
.  -^ib/d;.  thBtlbe.eBplM  was  jus- 
tified iu  nsoiBining  in  pert,  ^SIHi 
that  he  wasBot  bouiid  tai-retnro 
with  her  cargo^ier  aeilinhalbflt, 
and  that  conaea^entfy  4ite  Boder- 
wfitera  on  the  ehij^  •vnr  JiaUe  at 
the  tiese  of  the  loai*;    SciMder, 
MdMnOier^w.THamf^fmrM^  G. 

9.  UnlesaavBisel  redcirefcerdes^ 
ing  notO)  Bod  e<berBeecsi«yd(H 
oumenta  ffbm.tbB^propcc flflksr at 
Gravesendt  ^  iB>BBtv«ueb  .an  ex- 
port^tioit  ^;th^  goeda,.  as  eill 
pfotecti  the^ccargo^  MtlMugbishe 
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left  the  port  of  London^  and  ob- 
tenred  the  u«ual  foriDalitiei  of 
deanug  at  the  castom-house  there. 
A  liceoce,  therefore,  for  export- 
adoQ  to  an  hostile  |iort  remain- 
ing in  force,  tilt  the  10th  ot^p- 
Umber^  was  not  oompiied  with  by 
clearing  ffom  the  custom -honse, 
oa  the  9th,  and  receiring  a  cocket 
at  Qrtvetendi  on  the  13th  of  Sep- 
tember,  althoogh  the  resbel  met 
with  an  accifd^t  ;•— and  the  in- 
tafttnce  wa<iib  conaeqaeoce  held 
void;  WUkomi^  ▼.  Murshaii,  E. 
S7  0.Z.  Pagdtda 

4^  :6a,  a.  temel  was  held  not  to  be 
protected  under  a  licence  fi>r  svx 
months;  which  was  to  be  renewed 
on  application  bj  the  Durties;  on 
the  retam  of  the  rtmA.  from  her 
voyage ;    it  appearing  -that    :the 

^  licenee  expired  oo^  the  24  of  Ja- 
jmary,.  and 'that  th^-ship  cl«fll«d 
St  the  euttooi^ieuse  ^o»  the  19th 

.  •:  of  DecBmbat  preceding;  but  did*  not 
ivceive  her  cletiratfce  at  'GtMisiind 
till  thetqokh.  «C  Janmry^  being 
Hetaiuted  '  by  '  the  exMH^r,  who 

•  feanrda  vaftture  by  Frekok  priva- 
:teen.*  TdUoCk  v.  Btifd,  £. Sf  6h  3. 

h,::.    .)....:     An  ^-J      ■    .       ..    ■■         \J4 

51  If  tke  owtiet  of.a  vesst:!,  liilly 

'  iadsD  byvthefrelgh«*rs,^'CoMade 

^with  ^the  leaptain  to  t uit  her  on 

<  .«hovv:-**«#Ma,jtllat  thi^'Ottumnts 

^- ' to    barratry^  > :  although     by^  »^he 

:    tcrma/  o^<  a    charter-party  )en- 

-mnd  :iiitor  betweett  such   <ywner 

imd  lliie  lAreigbtens  ^  the    fbraaer 

•'  waa    eatitledl' to    pue   goods-  on 

.hoard  during  a  pt^vioos  part  of 

the  voyage/'  'iS^atietandAJMtker  v. 

T^omtoa,  T.  57  G.  3.  ^73 

S.  Thedefendaat,  with  several  ^ther 

wiAtnmter$f'm/iugu9(t  I8l4««ub- 

'.    scribed*  a  polioy' bfi  hidM  fVom 

Buetioi  Ayfwt^LimddH.    The  ship 

was  ca|Kured^  arid  the' ptcnitifi 

abandoned  Ihecargi^  to  the'un- 

derwritersy  and  claimed  a  total 


losa.  Some  time  after,  the  ship 
was  re-captured^  and  all  the  an- 
derwritera,  but  the  defendant,  on 
the  19th  of  Odob^,  ]8I4>  adjusted 
a  salvage  loss,  dtsducting  short  in- 
terest, to  the  aioount  of  04/.  18; . 
Si£.p0r  ore/;,  which  they  paid.  The 
defendant,  on  the  7th  of'FebntOiy, 
1815,  ^adjusted  33/.  per  cent,  ou- 
*-  account  of  his  subscription  to  the 
'  policy,  until  the  account  of  the 

*  goods  insured  could  be  made  up, 
'  when  JLiinat  loss  was  io  be  paid 

*  to  the  same  aflfooot  as  l]jy  the 

*  other  underwriters,  and  if'the 
'  same  exceeded  9il,-fer/eetii.  the 
'  defendant  was  to  pily  Ae  excess, 

*  iC  short,  the  insured  to  retura  the 
<di4ereBcef— He^in  an  action 
tOk  recover  such  loss, .  that  this  was 
9  cOi^dHiooal;  and  not  an  absolute 
'a(i|u|stmei|t,  rand  as  the  plaintiffii 

-1  haOriiot  proved  that  the  account 

■idki^p  goodl  insdred  >bad  b^a 

made  <iip,  they  were  not  entitled 

:  >«>f4cpver^.4md.Ahatth6defend- 

. .  ^nt.wae  uor  bottndby  the  former 

;    fid|iiiitmifnt  of  tbai  olh^  uoder- 

-  writetsuv  r..r     -:...  ■-•.•.   nt  ■ 

7.  The  •dfdaratm'  Dantained  two 

•  counts  ^n^  the  poUcjr,  avm'ring  a 

.totai^iosa-  by  -oapiluftti't  It  seems 

thai,  (h^  piaioU&  shmM  JMye  de- 

:    elafcdsp^acifally  ovthadefendant's 

.  adj^^bl^^a^'  !(yd)}|jaofr)«adanor^ 

.;  y.  Beverlejf,  M.  58  G.  3.  Page  b6y 

INT*1WlSTl«;IiAND. 

See  Ubv  Kf^l^||y.)v^ 

INTfitt«9t  qlf  II^Mey. 

1.  If  a  purchaser^  j^^;^^  df  posit  to 
auctioneers  at  top^tiii;^'  f^  sale,  in 
part  of  his  purchase  mopey,  and 
bHttg  ati  iicHo)!  ajB^doat  "diem  to 
recover  itlmck;  ih*  c6ni<^<)tience  of 
the  tretidBr^s' bot  ^eh)^  able  to 
make  a  good  title,  and  such:  de« 
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poftit  be  recovered  from  them^— 
the  purchaser  is  entitled  to  in- 
terest on  tha  deposit  from  the 
time  the  purchase  should  hare 
been  completed,  and  may  recover 
it  from  the  vendor  on  alleging  the 
apecial  damage  in  his  declaration. 
FarpAttt  v.  Farlof^  T.  57  G.  3. 
Page  322 
2,  Where  the  purchaser  of  an  estate* 
b]^  public  auction,  deposits  a  sum 
uritn  the  auctioneer,  as  part  of  the 
purchase  money*  until  the  vendor 
make  out  a  ^ood  title,  according 
to  the  cpnditioBa  of  sale :— H^/k^ 
in  01^  actioa  to  recover  auch  de- 
posit from  the  auctioneer^  that  he 
16  Dot  liable  for  iaterest,  although 
nearly  finu  yean  may  hav.^  elapsed 
from  the  time  of  the  sale  :^-oa  the 
ground  that  no  demand. bfl^  been 
made  on  faim  for  the  repf^ipeat  of 
the  deposit..  Lae  and  another  v. 
Mwuf,M^5SQ.3.  ,481 

.   inVqice.  ;    '\ 

See  Bankrupt,  6. 

JOrNDER  OF  COUNTS. 

See  Plkading,  10. 

IRREGDLARITY. 

See  pRACTfCK,  9. 15,  16. 

IRI8HPEER. 
See  Pesri  i. 

ISSUABLE  PLBAS* 
See  Pjuiadinov  l6« 

ISSUE, 

iS0fBoND,2. 

jijd6e*  certificate. 

See  Costs,  4. 

JUDGES  ORDER. 
SIsrPRACTlCK,  10.  Id. 

JUDGMENT, 
Su  Practicjb,  10»  13. 

Warrant  of  attorney,  l>  2. 


JUDGMENT  OF  NONSUIT. 
See  Practice,  7. 

JUDGMENT  RECOVERED. 

Sec  PtEADINO,  1. 

JUROR. 

See  Affidavit. 

JUSTIFICATION. 

See  Costs,  4. 

JUSTinCATION  OF  BAIL, 

See  Bail,  1.6. 

LANDLORD  AND  TENANT. 

See  DEiriaR,  !• 
Bjectmemt,  1. 
Lease* 

PLEAOiROyfiL 

Waste,  U 

LEASE. 

5isttBoiiD,8. 
Ivlr  AiffT,  2, 
LieW,  1. 
Plea1>iho,  la' 
Variance^  I. 

I.  A  lessee,  by  executing  a  lease,  is 
estopped  from  disp«itiii|^the  titleof 
either  of  the  leMdMs : — Therefore, 
in  an  action  of  covenant  for  not 
reptttrinf^  againat}  the  assignee  of 
the  original  lessee,  where  such 
assignee  was  bound  to  the  per- 
formance of  the  same  covensoti 
as  those  contiuned  in  the  original 
lease  >^lf0/d,  /that  a  (l^clarstioo 
which  suted  that  4he  plaiottffii  de- 
rived their  title  frosa  two  lesson 
only,  and  tlu^t  ^o  otber  losors 
who  were  also  pyrtios  to  the  de- 
mise had  no  ioterest  tbereio,  wsi 
8opport«9d  by  tbe  {inMku:tiQD  of  the 
lease,  which  appeared  to  be  a  de- 
mise by  ihcrfour, ;  Wood^  and  ss- 
oiker, ▼.  Dtuf, T^9f  G, 3.  i'^389 

%  If  a  lewM^  covrnaatto  leave  pre- 
mises in  repair  at  the  expiratioo  of 
the  tenDi  rad  also  that  tbe  lesMfs 


LIEN. 


LIMITATION  OF  ESTATE.    599 


night  direct  the  lessee  to  complete 
the  repair,  by  giving  six  months 
notice  in  wciting : — Held^  that 
these  are  two  distinct  and  separate 
covenants,  the  former  of  which  is 
not  qualified  by  the  latter.  IVood^ 
and  another^  v.  Day,  T.  57  G.  3. 
Page  389. 
LETTER. 

See  LiBKi,. 

LIBBL. 
Sfc  Apothecary,  1, 

•1.  In  an  actioiv  (hr  a  libel,  contained 
in  a  letter:  Proof  thai  it  was  writ- 
ten by  the  deftndaht'«  dau^ter, 
who  was  authoriflsd  to  make  out 
his  bills  and  write  his  general 
letters  of  business,  is  not  suf- 
ficient, unless  it  can  be  shewn  that 
such  libel  was  written  with  the 
knowledge  of  or  by  the  procure- 
ment of  the  defendant ;  neither  can 
the  daughter  becalitdasa  witness,, 
to  prove  oy  whose  direction  the  let* 
tcr  was  writtea.  Hording  v.  Green^ 
utg,M.5BG.3.  477 

LICENCE, 
Sos  Bono,  3. 

LICENCE  TO  EXPORT. 
Ste  Exportation. 

LiEN. 

K  If  R  customer  deposit  a  lease 
with 'his  bankers^  without  stating 
ibr  what  purpose  it  is  ieflt^  and 
aifterwards  becoues  bankrupt : — 
He/d^  that  the  bankers  have,  not  a 
lien  on  it^  in  order  to  secure  the 
.  'paynento6th)sirge»eraibi|lance; 
and  that  the  ^aasigocet  may  maio- 
tMio  an  action  of  uover  foe, its  re- 
Qotery..  Jmauk  ond  Qihfr$ts  essig" 
itets  qf  Ihcrmm,  #  kanjcti^  v. 


Darrien  and  oHcr$t  U.   57  G,  .3. 

Page  70 

2,  Where  deeds  are  delivered  to  aa 

attorney,  by  A.  and  B.  jointly,  for 

the  purpose  of  carrying  on  a  suit 

in.  the    Exchequer,     lliis    coatt, 

^  Upon  motion  by  j1,  alone,  will  not 

"  order  such  deeds  to  be  delivered 

up,  on  payment  of  the  debt  and 

costs  by  hitn,  as  tbey  could  not 

bring  B.  before  them,  nor  bind 

his  rig:hts  in  his  absence.    JDan- 

can,gent.  one,  Sfc.  v.  Rickwumd,  E. 

570.3.  gp 

LlMITATiON  OF  ACTIONS. 

I.  In  an  action  of  aitmmptiit  by  an. 
attorney,  to  recover  his  charges 
relative  to  the  grant  of  anan<« 
nuityw^*- Evidence  that  the  de- 
fendant laid,  '  he  thought  it  had 
been  settled  ^hen  the  annuity^  was. 
granted^  bot  that  he  had  been  ia 
so  moeh  trouble  since,  that  he 
eould'tiot  r0CoUett  any  thing  about 
it,*  is  not  a  siiffictent  acknowledge 
ment  of  the  debt,  to  take  it  out  of 
the  statute  of  limitations,  and  is 
not  to  he  left  ta.  the  jury,  as  evi- 
dence* of  the  adjnissioa  of  such 
debt;  although  the  fitaintiff- 
proved  that  hibbill  was  not  paid  at 
the  time  of  erantitig  the  annuity. 
HeUings,  v»,S4aff.  T.  ^7  G.  3.    340 . 

LIMITATION  ftF  ESTATE. 

1.  An  estate*  grantedby  the  crown, 
to  a  subject  as  tenant  in  tail  for 
services,  is  not  barred,  so  as  to 
destroy,  the  reversion  of  the  crown ; 
although  two  private  acts  of  par* 
liament  may  nave  Ijeen  paMcd, 
contirming  R  settlement  by  the 
tenant  in  tail,  pprporting  to  pass, 
such  reversion,  the  crown  being  a. 
party  td  neither  of  such  acts,  and 
each  of  t^m  containing  a  saving 
clajuse,,by  whicl\  i^a  rights  were 
expressly  reserved;  Mit/ord  v. 
Ellioit,  M.bB  G.'d.  434 


AX)      MASTER  &  SERVANT. 


MONEY  HAD  AMD  RECEIVED, 


%UtL  prirate  act  of  parliameDt  con- 
finn  a  •etUcment  of  avcb  eatatct 
made  by  the  tenant  in  tai1«  and  a 
aubsequent  act  vett  part  of  tbe«e 
estates  in  trustees  for  sale,  with 
directions  to  purchase  other  lands 
with  the  produce  of  such  sale,  to  be 
settled  in  lieu  thereof,  to  the  same 
uses  as  expressed  in  the  preceding 
act  z-^HM,  that  the  trustees  had 
no  power  to  convey  the  estates,  so 
granted  hj  the  crown  to  a  pur- 
chaser and  his  heirs  in  fee  simple, 
and  that  the  substitution  of  other 
lands  did  not  destroy  the  rever- 
sionary interest  of  the  crown  in 
the  eatati^  AnginaUy  granted. 
UU/ord  r.  Sttiot,  M.  58  G.  3. 
Page4U 

LONDOH-^^ITSTOM  OF. 
LORD  OF  MANOR, 

See  tirAMB,  2.  . 
LOftDsr  ACT. 
See  Prwo¥bb,  a. 
MALICIOUS  ARREST, 
See  CoaTs,  % 

pRACTlCJh  a. 

MANDAMUS. 
MARRIAGE, 

v^:;;  MASTER  OF  SHIP. 

-  P1ROT9I. 
^  MASTER  AND  SERVANT. 

SeeU(^.4n*     -- 


MISDESCRIPTION. 
See  Plxadivg,  7. 

MISJOINDER. 
Sae  PuAsiiroy  10. 

MISNOMER.. 

See  Dbvise^  2. 

1.  The  misnomer  of  a  Christisn 
name  pf/eiiM^  of  th»  b^l-in  a  re- 
cognisance" and  notice,  is  fatal 
Jwnymcmti  JS.  S7  G*  3.  Page  12^ 

MOLLITJB^  MANUaiMPO- 
SUIT. 

See'doBT8f4. 

MON^YHAb  AND  RECEIVED. 

1.  Where  persons  hjuve  recoted 
money  for  tb^  •i^piess  purpose  of 
taking  up  a  bill  of  exchange,  two 
days  after  it  hecasie  doe,  and 
upon  tendering,  it  to  the  holders, 
and  demanding  jLbe  jbiil,  find  tbat 
they  have  sent  it  back  protested 
for  non*acGeulAoce  t9  the  p^isom 
who  indorsed  it  to  theiDi^Bdd^ 
that  such  persona  hmYin^^receifed 
fresh  orders  not  to  pay  the  bill, 
were,  not  liable  to  .an  gctiaii  bj 
the  holders  for  money  had  and 
received,  when  upon  Ihe  bilk 
being  reprocored  aud  tendered  to 
them,  they  refdsed  to  pay  the 
money,  Steaart  mid  Atnoiher,  t. 
Fry  and  another.  H.  Sf  G.  3.    74 

3i  If  a  person  employed-  •by  ship- 
owners, as  tlieir  agent,  effect  a  po- 
licy of  insurance,  und  represent 
himself  as  the  priiici|ial  to  the 
brokers,  who  cause  SucK  insurance 
to  be  effected  :-r-/i;s/i/,  that  if  the 
brokers  receive  the  amount  of  the 
loss  from  the  uod.9mntieni  and  pay 
it  over  to  the  ageifl,  they  are  not 
liaUo  t».the  owsiea^^  m  an  aotwa 


OBLIG^mOW. 


tAYttBffr. 


(tot 


for  mciMy  hftd  and  recehredy  al- 
though part  of  the  money  was 
paid  to  the  asent  after  they  were 
informed  of  big  hairing  acted  in 
that  capacity.  Sell  and  others^  v. 
Jutting  and  anodUr^  E.  5?  G.  3. 
Page  155 

MUTUAL  CREDIT. 
See  Bankrupt,  5. 

MUTITAL  debts: 
r  .    JSee.^n-ovff  u 

MUTUAL  TRUST. 
See  Bankrupt,  5. 

NAVIGATION  ACT, 
$€€  Freight^  l. 
'  NOTICE, 

^fet  EjSOTM  BNT»  1. 

Gamb^  1. 
Practice,  7. 

NOTICE  OP  DECLARATION. 

SiePRACTlCB,  9.  18. 

NOTICE  OF  DISHONOUR. 

&rBlLU  OF  KXCHAK6B»4« 

JJOtlCE  TO  PRODUCE  DEEDS. 

^ArriDATITy^* 

f  \     . 
NOTICE  OF  TRIAL. 

Su  Phacti^^Rs  5. 
NUL  TIEL  HECORD. 

StePRACTICB,  13. 


•  .  .rj.i 


"     pBlitGATION.     ; 


-  •OBLIGBS  OP  BOND. 

I'- 4-  •'      •    . 

^^AfVIPAVIT  TO  MOM  TO  BAll,  1. 

OPFICfiB. 
«Se»,pR4GTj[a%iia^    . 

:  ORDER  OF  EEFSlkfiNCE. 
See  ARRiTRAnoH,  4. ' 

ORDER  FOR  SUHSKSl^AS. 

See  SUPRRSBORAJ;  1* '. 

ORIGINAL  WRW.    .. 
5(mVendr,2." 

OOTLAWBri.. 
See  ARBftRAtKnii  2. 

See  PLRA9^p,y . 

PARTNURSHlfP. 

See  ARBiT&ATioii,  2. 
lviFAiiT,;y. 

WiTilBSi,  2. 

PAYMENT  OF  BiONBY  INTO 
COURT. 

1.  In  an  action  to  recoyier  a  subscrip* 
tion  from  an  tiHddirriter  on  b  po- 
licy of  insurance,  if  the  d^laratioa 
sUte  the  ▼ek&ef  W  W  ttrandedt 
bulged,  damaged,  im^.  wrecked, 
and  money  be  pojd^oto  court  ge- 
nerally by  the  defendant  theiMn  ^ 
-^/feidrtk^tt  BMb^  myivMitevuId 
not  be  applied  by  thejilaintil^  who 
offered  the  rule  of  Court  as  eri- 
dence  qf  ^e  JoaS|  .a^aa  admission 
of  a  sthindloj^  outyV  Rs  such  pBj- 
ment  m^^  ^pl/Xo  any  other 
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lo€S.    Evertk  wd  motkn  y.Bell^ 
B.  57  G.  3. 


Page  158 


PEER- 


1.  If  an  Irish  peer  be  iaed  by  bill, 
the  court  will  not  let  aside  the  pro- 
ceeHiDgt  on  motion ;  butleave  nim 
to  plead  his  privilege  in  abatement* 
Dmei  r.  Lord  Rendleikam,  7.  67 
G.3.  ^lO 

PETITIONING  CREDITOR. 
See  Bankrupt,  4. 

PILOT. 

1 .  By  the  general  Pilot  Act  (52  G.  a. 
c.  39.  «.  30i)  .an  owner  or  master 
of  a  vessel  is  in  no  case  answerable 
for  an  accident,  occasioned  to  an- 
other ship,  provided  he  has  a  pilot 
on  board.-^Nor  is  it  necessary  to 
prove,  in  an  action  brought  against 
such  owner,  that  the  injury  arose 
from  the  incompetency  of  his  pilot. 
Bennet,  and  another^  v.  MoUa^  II, 
57 G.  3.  4 

PLEADING, 

See  Charter-party,  2. 
Costs,  4. 
Ejectment,  1. 
Insurance,  6. 
IntbresTj  1. 
PractIcb,  10« 
Variance. 
Witness,  a. 

1.  In  a  plea  of  former  recover}'  in  the 
Kim^s  Benchf  it  is  not  sufficient  to 
state  that  a  judgment  was  recover- 
ed in  the  Qmrt  of  the  Bench,  for 
these  words  apply  only  to  the  Court 
qf  Common  Pleat,  and  cannot  be 
construed  to  extend  to  the  Court 
of  Kms^i  Bench.  Mill  v.  Pollon, 
H.57G.Z.  J9 

2.  In  an  action  of  assumpsit  for  not 
delivering   bonds   and  othei*  se- 


curities, pursuant  to  an  agreement 
where  the  consideration  money  «8s 
to  be  paid  on  the  receipt  of  the 
securities ;  it  is  not  necessary  to 
aver  an  actual  tender  of  the  money, 
an  allegation  of  the  plaintiff's  be- 
ing ready  and  willing  to  pay  is 
sufficient.  Levy  v.  Lord  Herbert^ 
H.  57  G.  3-  Page  56 

3.  The  plaintiff  in  declaring  on  a 
warranty  of  seed,  averred,  that 
the  defendant  undertook  that  it 
was  good,  and  which  he  could 
warrant : — Hdd^  a  sufficient  aver- 
ment to  express  an  absolute  and 
special  warranty.  Button  v.  Cor- 
Jer,  E.  57  G.  3.  lOJ^ 

4.  A  declaration  in  assumpsit  against 
hnsband  and  w:fe,  on  tne  rommoa 
money  counts,  one  of  which  al- 
leged thatthe  husband  was  indebu 
ed  for  money  lent  to  the  wife,  at 
her  request,  was  held  bad  on  writ 
of  error,  and  the  judgment  given 
for  the  plaintiff  below  was  re- 
versed. Sterne  r.  Memoir,  E.  57 
G.  3.  1261 

5.  If  on  a  writ  of  error,  one  of  several 
counts,  in  a  declaration  of  at- 
stimpsit,  be  ba^  and  the  defend^ 
ant  below  suffer  judgment  by  de* 
fault,  and  the  verdict  be  entered 
general!  V  on  the  whole  declamtioD» 
sudi  judgment  most  be  reversed. 
Stone  V.  Macnair^  E.  57  G.  Z« 

6.  In  a  bailable  'capias  against  tuo 
defendants,  with  a  clause  of  ec 
etiam  against  cme,  the  plaintiff  may 
declare  against  that  one  solely, 
though  both  have  been  Vrested 
under  the  writ;  for  live  ae  etiam 
points  out  the  person  intended  to 
be  proceeded  against.  Kertali. 
William  Fasset  and  Tkornds  Fosset, 
E.S7G.S.  147 

7.  In  a  declaration  of  tre^pnss  for 
breaking  and  eiitemg  a  houses  the 
premises  were  laid  in  the  parish  of 
Clerkeffwett:  ft  #as  ptoved  that 
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Qerienwell  conusted  of  two  pa- 
rishes or  districts,  though  it  was 
generally  known  bj  the  name  of 
oaimt  James  fCUrkenwdl: — Held,  an 
insufficient  description.  Taylor  v. 
HoomoM,  E.  57  G.  3.        Page  iCl 

8.  An  action  of  deht  wus  commenced 
against  the  defendant  for  the  non- 
payment of  rent,  and  discontinued: 
An  action  of  covenant  was  then 
brought  for  the  same  rent,  which 
the  defendant  tendered  previously 
to  its  commencement : — Held,  that 
such  tender  was  well  pleaded. 
Jokmtan    v.    Clay,  E.  57  G.   3. 

SCO 

g.  If  a  declaration  state  the  defend- 
ant to  be  indebted  to  the  plaintiff^ 
in  respect  of  goods  delivered  by 
him  to  the  defendant,  to  be  sold 
and  disposed  of;  and  it  appeared 
in  evidence,  that  the  defendant  re- 
ceived a  del  credere  commission  on 
guaranteeing  the  solvency  of  the 
purchasers; — JiirAi^'that  such  de- 
claration was  insufficient,  as  the 
commiision  was  not  therein  stated. 
GaU  V.  Comber,  T.  57  G.  3.      279 

10.  In  an  action  against  an  executor, 
on  an  account  stated  of  monies 
due  from  \i\ia  at  such,  he  is  per- 
sonally liable ;  but  if  an  account 
be  stated  with  him,  as  executor,  of 
money  due  from  the  testator,  he 
is  liable  in  his  representative  cha- 
racter only  ; — Therefore,  a  decla- 
ration containing  nine  counts,  the 
iirst  five  of  which  stated  pro- 
mises to  be  made  by  a  testator ;  the 
sixth  and  seventh,  promises  by  a 
testator,  that  his  executor  should 
pay,  and  that  the  defendant,  as 
executor,  became  liable  3  the 
eightby  a  promise  by  a  testator, 
that  his  executor  should,  in  a  rea- 
sonable time  after  his  decease,  as 
such  executor,  pay  the  plaintiff 
a  certain  sum,  who  averred  that 
the  defendant  had  notice  thereof 
dler  the  testator^s  death,  by  reason 


whereof,  and  of  the  reasonable 
time  being  elapsed,  he  became 
liable ;  and  the  ninth,  an  account 
suted  between  the  plaintiff  and 
defendant  as  executor,  after  the 
death  of  the  testator,  of  money  due 
from  him  as  executor  to  the  plain- 
tiff; to  which  declaration  the  de- 

'  fendant.  demurred  i^neraily,  on 
the  ground  of  misjoinder.— ife/iii. 
First,  That  there  was  no  misjoinder, 
as  neither  of  the  counts  made  the 
defendant  personally  liable,  since 
the  monev,  if  recovered,  would  be 
assets  in  his  hands ;  and,  that  the 
plea  ofplene  adminisifavii,  and  tbe 
judgment  de  banie  testaioris,  would 
apply  to  all.  Secondly,  if  the  de- 
fendant demur  generally,  to  all 
the  counts  in  a  declaration,  judg- 
ment must  be  entered  for  the 
plaintiff  on  such  of  them  as  are 
good.  Powell  y.  Graham,  execMlar, 
I^c.  T  57  G.  S.  Page  SOS 

1 1.  Sembte,  If  a  testator  promise  that 
his  executor  shall  pav  a  certain 
sum  of  money,  after  his  decease, 
the  plaintiff  need  not  aver  in  his 
declaration  that  the  defendant  had 
assets,  or  that  he  promised  as  ex- 
ecutor to  pay.  Jtid^ 

12-  In  a  declaration  in  replevin  for 
taking  goods,  the  description, 
number,  and  value  of  them  must 
be  stated  with  certainty.  P<me  v. 
Tilman,  and  another,  T.  57  6.  3. 

380 

13.  A  It^ssee,  by  executing  a  lease,  is 
estopued  from  disputing  the  title 
of  either  of  the  fessors : — ^There- 
fore, in  an  action  of  covenant  for 
not  repairing,  against  the  assignee 
of  the  original  lessee,  where  such 
assignee  was  bound  to  the. per- 
formance of  the  same  covenants 
as  those  contained  in  the  original 
lease : — Held,  that  a  declaration, 
which  stated  that  the  plaintifis  de- 
rived their  title  from  two  lessors 
only,  and  that  two  other  lessors 
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who  were  also  parties  to  the  de- 
mise had  no  interest  therein,  was 
supported  by  the  production  of  the 
lease,  which  appeared  to  be  a  de- 
ooLise  by  the  four.  f9^ood,  and  an- 
oiker,r.Day,T.57G.3.  Page SSg 

14.  If  a  lessee  covenant  to  leave  pre- 
mises in  repair  at  the  expiration 
of  the  tenot^  and  also  that  the  les- 
sors might  direct  the  lessee  to 
complete  the  repair,  by  giving  six 
months  notice  m  writing: — IJtidf 
that  these  are  two  distinct  and 
separate  covenants,  the  former  of 
which  is  not  qualifi^  by  the  latter. 

.  Wood,  tmd. another,  v.  Day,  T.  57 
G.3.  '369 

15.  In  an  action  of  trespass  by  hus- 
band and  wife,  in  which  they  de- 
clared that  the  defendant  drove  a 
chaise  against  another  chaise,  in 
vhich  the  wife  was  then  riding, 
whereby  she  was  thrown  out,  and 
sustained  an  injury  :-«-Qn  a  .motion 
in  arrest  of  jodginent,  held^  that 
the  plaintiflTs  vemedy  was  trespass, 
and  not  case,. and  that  it  was  un- 
necessary to  slate  in  the  declara- 
tion to  whom  the  plaintiff's  chaise 
belonged,  at  the  time  the" accident 
happened.  Hoppn-  and  ixi/tg  v. 
Reeve,  T.  57  G.  3.  407 

16.  If  a  defendant,  in  an  action  oil 
a  recognizance  of  bail,  under  a 
judge's  order  to  plead  issuably, 
plead, ^r«f,  nul  tiel  record,  and  je» 
^emdhf,  that  no  ca,  sa.  was  sued  out 
against  the  principal  i-^Held,  that 
such  pleas  might  be  coniidered 
as  Issuable,  and  that  the  plaintiff 
could  not  aigw.  judgment  as  for 
want  of  a  plea.  HattUy  v/  Hod^ 
ion,  T.57&.8k  430 

17*  If,  to  debt  on  bond  which  con- 
tained a  condition,  that  the  de- 
fendant should  sot  open  a  shop 
•  within  a  certain  disSanccT  of  pre- 
mises demised  in  a  lease,  and  the 
defendant  plead  that  he  opcwied  a 
shop  by  tlie  licencf^  of  die  plaintiff: 


—Held,  that  such  plea  was  baJ, 
on  general demnrcer^on  the  ground 
that  a  licence,,  i^er  breach,  was 
not  good,  unless  by  deed.  SeOen 
V.  iScWord,  M.  58  G.  3.  PageASO 
\%  The  defendant  became  the  pur- 
chaser of  a  leasehold  estate,  sold 
by  public  auction. — By  the  con- 
ditions of  sale  it  was  atipulaled 
that  ^e  purchaser  should  imme- 
diately pay  down  a  deposit,  in  fiart 
of  the  purchaae  money,  and  siffQ 
an  afpHmoenik  4>r  payment  of  the 
Kemaindes,  within  t^cnty^ght 
days  from  the  day  of  sale,  when 
possession  should  be  given  of  the 
part  in  hand,  and  that  the  par- 
chaser  should  have  '  proper  con- 
veyances and,  asf>ignm.ents  of  the 
leases,  withoujt  reqotring  the  2ei« 
sor*s  title  on  -  payment  of  the  re- 
mainder of  the  purchase  mou^. 
In  an  action  of  asmnpsit^  brought 
by  the  seller,  for  the  non-perform- 
ance of  the  coiiditroidis  on  the  part 
of  the  purchaser,  the  deollkratioo 
btated  in  ihejint  coiint,  that  the 
plaintiffs  gave  the  defendant  pos- 
session, according  to  the  condi- 
tions, and  were  also  rectdy^  and 
willing  to  give  him  propet'convef- 
ances  and  assignments  oTthe  bases 
of  the  estate,  on  payment  rf  the 
remainder  of  the  purchase  motiey ; 
and  the  second  coont  stated,  that 
the  plaintiffs  contracted  widi  the 
defendant  to  sell,  an^  tfae  defend- 
ant to  purchase  an  estate,  ahd  that 
on  the  plaintiffs  having  promised 
the  defendant  to  coiivcy ;  he  pro- 
mised to  accept  the  conveyaoce 
and  pay  the  remaindciroT'the  pur- 
chase money  in  a  Reasonable  line : 
That  although  the  ptafirtrffs, were 
ready  and  willing,  and  uJBei'^  to 
convey  an4  assign  C{>/tfae'*d^end- 
ant,  and  although  Si  reasonable 
time  had  elapsed  lor  acoeptii^flie 
coov^ance,  yetthattbedefeiKluit 
would  aot^oeepivitj^actj^^eie* 
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YUaiDder  of  the  pardMie  oioney  .— 
On  a  motion  in  armt  of  judg;ineut, 
on  the  grounds  that  the  plsdntiffs 
had  not  set  oat  their  title,  of  ten- 
dered the  coQveyMK^ea  to  the  de- 
Fendaut  i-^HM,  that  the  plaiatifis 
were  not  hoatad  to  set  oat  their 
title,  and  that  the  ali^tion  of 
their  beinjf  ready  and  willing  to 
Convey,  were  equivalent  to  a  per- 
formance of  the  conditions  cm  thf  ir 
parts ;  bat  that,  at  i^  events;  sach 
dbjections  eoold  not  be  sapported 
after  verdict.  Firry,  wid  another » 
V.  tVUIiam$^  M.  58  O.  5.  Pag€  AQS 

PLENE  ADMINISTRAVIT. 
See  PuKaDiMG,  10. 

POLrCY  OF  INSURANCfi- 
See  AovNT;  1. 
Insi^ranck. 

PRACTICE. 
Sec  ArFipAviT« 

AlFinAVIT  TO  HOLD  TO  BAIL. 

. .  Amendment. 

Arbitration. 

Arrest* 

Attorney* 

Baij>. 

Costs. 
.  Execution. 

inspection  amd  pboductiov 

QY  FAFER8. 

Juror.. 
Misnomer. 
..  Payment    of    money    into 

COURT* 

Prisoner* 
Aeflevin. 
Sheriff* 
Supersedeas. 
Variance.       - 
Venue.  - 

Warrant  of  attorney. 
Witness. 

1.  Where  tba  flkfeodsnt^s  attorney, 

' .  oot  hafing  'RoeiTed  instnicttons  as 

.ioikofiiBtMtr  of itfae  defence  taaa 


action,  pleads  a  sham  plea,  and 
afterwards  swears  to  merits,  the 
court  will  allow  such  plea  to  be 
withdrawn  on  terms.  Free,  and 
oihert,  T.  Hawkins,  H.  57  G.  3. 
Fage/i8 

2.  Thedefendant,having  entered  into 
a  consolidation  rnle,  and  the  plRin- 
tiff  obtained  a  verdict  on  the  cause 
tried^  which  was  afterwards  turned 
into  a  special  Ttrdictt  to  enable 
the  defendant  to  remore  it  by  a 
writ  of  error  to  the  Kin^s  Bemckp 
which  was  done>  and  bail  put  tn 
accoidiDgly«*^Thia<ourt  will  stay 
execntion  in  tbe  mdMHi :  against 
the  defendant,  till  the  determina- 
tion of  the  writ  of  errdrbe  known^ 
on  hb  givinff  secniity  i&he  bsand 
by  the  judgmeBr  of- the  King's 
Bench;  GiB^wndassgiim^^y^iUntk* 
letpH.at'O^S.  "'^^   •  •    -^v'  79 

3.  If  n  defendant  bn  hMn  fo^Wii 
•n  an  Rffidarit  for  itftjS  out  of 
which  £6:  iOf*?C«r  iMm  been 
paid,  the  eotert* will  ttioti  set  aside 
the  proceedings^  uodst  the  M  G. 
8.  e.  124.  s.  1.;  but  Us  remedy,  if 
any,  would  be  «iBderthe:43:G.  3 . 
0. 4d»  for  horing  been  malieiously 
holden  to  baiL^  ^'aib  n*  iftciU 
eock,E.57G.B.'    11        /       131 

4#In  a  bailable  eopin  mgsantt  two 
defcndsnta,  with  a  daitseof  foe 
eiiam  aganstoBe^  theplakifitf  may 
declare  agaifent  that  OM'^oMy* 
though  both'  lunre-baeil  4«Msted 
und^  the  mritr  fortbetoti«rMm 
pobia  out  «he  panonsalinded  to 

-  be  proceeded  against^'  Xarvoir  y. 
WiiHamFoesMammmas  l^ueiif 
E.57  0.9.  -        .   t'  i-tUy 

5w  If  a  defendant  ittiddrtiiSMf  to  Ac- 
cept shbrt  nwdceof^  trial  for  thd 
^aitthiga  ^^  tcrai^-aditb •'notice 
omnotbex!onndefc«di%o  Extend  to 
tbeac^ooiMd  sittings.    Mbt^t  r. 

*  AbboU,  B.  g7 O.  B^^'   «>  ''        l<!o 

0.  If  •  defiiRdaot  be^uediausdtBini- 
:i0trt«t4s  dunvgimi'nktorityi  tt^d 
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appear  by  attorney>  tuch  appear- 
ancc  is  irregular;  as  she  should 
bave  appear^  by  guardian.  Hind- 
martk  v.  CkmuUer^  £•  57  G.  3. 
Page  250 

7*  If  a  defendant  in  his  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  omit 
ta  apply  for  his  costs  for  not  })ro- 
ceading/C^  trial  pursuant  to  notice, 
be  cannot,  aifter  that  rule  be  dis- 
.cbarged,  obtain  a  separate  rule  for 
such  citota.  Lingham  v.  Langkom, 
J!.  5yG.3.  251 

i.  The  court  set  aside  an  execution 
iswed  pending  a  writ  of  error, 
sued  out  before  final  judgment 
■jgned,  when  the  defendsut  had 
sue.  mouths  previously  declared 
tbat  if  the  plaintiiF  did  not  accept 
tl^  tertufl^then  proposed,  he  should 
B^er  have  any  thing  and  that  he, 
the  defendant,  would  ultimately 
bring  a.  writ  of  error.  Redfard  v. 
Gorrod,  E,  57  G.  3.  253 

9.]f  adefendantbe  irregularly  served 
with  process,  he  may  apply  to  set 
aside  the  proceedings,  although 
the  plaintiff  may  have  entered 
an  appearance  for  him,  and  served 
hiBA  with  a  notice  of  declaration 
aod  given  him  a  rule  to  plead. 
Ledwick^gent,,  one,  &c,  v.Prangneil, 
T.  67  G.  3.  299 

10.  If  a  defendant  obtain  time  to 
plead,  in  Easter  term,  under  a 
judge's  order,  which  does  not  ex- 
tend to  the  first  day  of  the  follow- 
ing term,  the  plaintiff  may  enter 
tip  judgment,  a«  of  such  following 
tenti,  without  having  a  new  rule 
to  plead.  Donne  v.  Marsh,  T.  57 
G. 3.  320 

Ih.If  an  Irish  peer  be  sued  by  bill, 
the  c0urt  will  not  set  aside  the 
proceedings  on  motion ;  but  leave 
nim  to  plead  his  privilege  in  abate- 
ment. Davies  v.  Lord  Rendltskam^ 
T.  57  G.  3,  410 

12-  If  a  defendant  on  being  arrested 
by  a  sherifTs  officeri  give  a  cogno^ 


vU  to  the  plaintiff,  who  was  the 
attorney  in  the  cause,  without  an 
attorney  being  present  on  his 
part,  such  coffiovit  is  void,  aU 
though  the  plamtiff  swore  that  he 
was  unattended  by  the  officer,  aod 
that  he  did,  not  know  the  defend- 
ant was  in  custody  at  the  time  the 
cognovit  was  given.  IVebb  aad 
iSrei  r.  JspmaU^  T.  57  G.  3. 
Page  428 

13«  If  a  defendant,  in  an  action  oo 
a  recognizance  of  bad,  uuder  a 
judge^H  order  to  plead  iasuaUy, 
plead.  Firsts  md  titi  record,  and  St- 
condfy^  that  no  ca,sa.  was  sued  oat 
against  the  principal : — Held,  thst 
such  pleas  might  be  considered  as 
issuable,  and  that  the  plaintiff  could 
not  sign  judgment  as  for  want  of 
a  plea.  Hartley  v.  Hodmm^  T.  57 
G.3.  430 

14*  The  plaintifis  aued  out  a  cs. 
sa.  against  a  principal,  who  hav- 
ing put  in  bail,  became  bsnk^ 
rupt,  and  obtained  hia  certificste ; 
and  afterwards  agreed  to  accept  s 
composition,  provided  all  his  cre- 
ditors would  accept  the  same^of 
which  the  bail  had  no  notice  >- 
Held,  that  the  ca.  so,  against  the 
principal  should  be  set  aside,  aod 
that  as  the  bail  had  not  applied  to 
enter  an  exomereteur  on  the  bail- 
piece  until  after  execution  bad 
been  levied  on  them,  they  could 
only  be  relieved  oo  payment  of 
costs.  Thackreu^  and  others,  r. 
Turner,  M.  58  G.  3.  457 

15.  If  a  declaration  be  delivered  ou 
the  essoign  day  of  Hilary  term 
and  an  imparlance  to  Easier  be 
given  to  the  defendant,  when  a 
rule  to  plead  wasgiveu,  but  no  de- 
mand of  plea  made  : — Held,  that 
the  plaintiff  having  signed  judg- 
ment in  Trinity  term  for  want  of 
a  plea  was  irregular,  and  the  court 
set  aside  the  proceedings,  tiirvctf 
V.  Good/ord,  M.  58  G.  3.  464 


PRINCIPAL  AND  AGENT. 

16«A.Mlabl«,  aod  not  m  iedatum 
curias,  waa  issued:  into  JDurkam, 

,  and  signed  by  the  filacer  for  that 
oountv.  The  defeodaDt  waa  ar- 
restee], and  put  in  bail  at  ufion  a 
teitatum.  A  declaration  was  af- 
terwards delirered,  in  which  the 
Yenue  was  laid  in  Lincohshire.  A 
reeog|niiance  of  bail  was  entered 
into  in  MiddUiex,  and  a  declara- 

.  tion  on  such  recognizance  was  af- 
terwards delivered,  to  which  the 
defendant  pleaded.  On  a  motion 
to  amend  the  entry  of  the  recog- 
uiiance  from  Londom  to  Dwrkatn:— 
Bdd,  that  the  defendant  having 
submitted  to  the  arresti  and  put 
in  and  got  bail  allowed^  as  upon  a 
ieuatum  capias,  had  waived  the 
irregularity,  and  the  court  refuted 
to  interfere,  but  left  the  party  to 
•his  ordinary  remedy,  and  expressed 
their  opinion  that  such  writs  ought 
not  to  issue  in  future.  Hardey\, 
Hodsam,  M.  58  G.  3.       Fage  5 14 

17.  The  court  permitted  a  person  to 
justify  as  bail,  although  he  did  not 
reside  in  the  house  in  which  he 
was  described  in  the  notice.  Hem- 
minfr  y.  Plenty^  M.  MG.3.      529 

18.  Notice  of  a  declaration  having 
been  filed  lie  bene  eue,  may  be 
given  on  the  return  day  of  the 
writ,  at  the  time  of  serving  it  5 
but  notice  cannot  be  given  ou 
that  day  of  a  declaration  having 
been  filed  iu  chief.  fFaUbank  v. 
4hioii,  if.  58  G.  3.  5^3 

PREMIUMS  OF  INSURANCE. 
See  Skt«off,  1. 

PRINaPAL  AND  AGENT. 

See  Agbkt. 
Sbt-off,  1. 

PRINCIPAL  AND  BROKER. 
SeeBuoKBBf  1. 
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PRINCIPAL  AND  SURETY. 
See  Bankrupt,  2. 

PRISONER. 
See  Rboula  gbnkralis. 

1.  An  order  for  a  supenedeas  to  dis- 
charge a  defendant  out  of  eostody, 
on  perfecting  bail,  must  be  fUed 
with  the  protnoiiotary  on  his  sign« 
ing  the  writ  of  n^pffrse^inur.  Lock 
v.  Craddock,  £,  57  G.  8.  Page  144 

2.  A  prisoner,  in  execution,  on  an 
attachment  for  non-payment  of 
costs  pursuant  to  an  scwaid,  may 
be  brought  up  at  the  instance  of 
the  prosecutor  to  deliver  in  a  sche. 
dule  of  his  eflects  under  the  com- 
pulsory clause  in  the  statute  of  the 
32  Geo.  2.  c.  28.  as  that  statute 
may  be  incorporated  with  the  33 
Geo.  3.  c.  5.  Rexy.  Citrwen,  a 
prisoner^  M.  58  Q.  3.  494 

PRIVATE   ACT   OF  PARLIA- 

MENT. 

SreRBVEBSION^l. 

PRIVILEGE. 
See  Abatbmsht,  1. 

PRIVILEGE  FROM  ARREST. 
See  Arrbst,  1. 

PROCEEDINGS-SETTING 
ASIDE  AND  STAYING. 

See  Practicb,  3.  Q^  U.  15. 

PROCESS. 
&e  Practice,  g.  IS. 

PROMISSORY  NOTES. 
See  BitLs  of  bxcuakce,  4. 
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RECOVERY. 


REt>LEVlN. 


PROMOTIONS. 

Firth,  WiUiam,  Esq.  called  to  the 
degree  of  Serjeant  at  Law.  Page  I 

GfffTOtv,  Sir  William,  his  MajeBty's 
Altorii«'y-gt*neral,  called  to  the  de- 
gree of  Serjeant  at  Law,  and  ap- 
pointed one  of  the  Barons  of  the 
Exchequer.  98 

6ijfurd^  Robert,  Esq.  appointed  his 
Majesty's  Solicitor-generali  and 
knightedk  98 

RickarnU^  Sir  Richard^  knight,  ap- 
pointed Lord  Chief  Baron  of  the 
Exchequer^  and  one  of  bis  Majesty  *s 
Privy- council,  on  the  decease  of 
the  Right  Honourable  Sir  Alex- 
under  Thomptom,  Knight.  gs 

Shepherd,  Sir  Samuel,  his  Mi^esty*s 
ancient  Seijeant  and  Solicitor- 
generalj  promoted  to  the  office  of 
Attorney-general.  98 

PROTHONOTARY- 

See  RiouLA  oxmkralis. 

PURCHASE. 

iS^e  Pl£ADI)io,  1 8. 

PURCHASER* 

See  RtVERSioN. 

Vendor  akd  purchaser. 

RECAPTURE. 
See  Inbuhancb,  6. 

RECOGNIZANCE  OF  BAIL. 
See  Amendment^  1. 
Bail,  8.  4« 
Practicej  13. 

RECOVERY. 

] .  A  deed  to  ttiake  a  tenant  to  the 
pnecipe  comprised  tithef,  in  two 
parishes ;  but  an  amendment  hav- 
ing been  improperly  introduced 
into  the  recovery,  which  confined 
its  operation  to  one  pariuh  only, 
the  court  will  allow  the  words  of 
such  amendment  to  be  transposed, 
so  as  to  give  effect  to  the  deed,  and 


comprise bothipariahes*  Lancaitet, 
demandant ;  JFumaif  tenant ;  BoaUi 
vouchee,  H.  57  G.  3.  Page  gs 

3.  The  |>rflkcijpe  of  the  warrant  of 
attom<fy  in  a  recovery  may  be 
amended,  as  it  is  not  an  integral 
part  of  the  instrument.  JameM,  the 
younger^  demandant;  IFUKams,  /e- 
nant:  Jamee,  spinster ,  vouchee,  E, 
57  G.  3.  130 

3.  The  court  permitted  a  recovery  to 
be  amended,  by  substituting  the 
hamlet  of  f*.  in  the  parish  of  ^.  for 
the  parish  of  F.  WUtis,  demandant; 
Calvert,  tenant ;  Bartholomew,  and 
v^fe,  fnmchees,  E.  57  G«3.        131 

REFERENCE,  ORDER  OF. 
See  ARhrrBATfots,  %  3,  4. 

REGULA  GENfiRALIS. 
1.  Rules  and  orders  for  writs  of  su- 
persedeas to  dlscfaarse  prisohen 
out  of  custody  mmt  be  filed  with 
the  prothonotary,  on  thoir  sS^jja^ 
ture  of  euoh  writ«,  £.  5f  <^.  8. 

158 

RfeNT.     _ 

REPLEVIN.  , 
\.  If  a  sheriff  take  a  replevin  1fs6d 
from  one  surety  otAj,  and  be  he 
sued  thereon  by  thAa  Yietwm 
making  cogntzauce  Ibr  hanog 
taken  msufficient  pledges,  i»b6  re- 
covers damages  and  coale  in  aueh 
action:— HfM,  that  the  sheriff 
havinf»sued  thesurety  on  the  bo»d 
for  not  hHving  returned  the  goodi, 
and  suggest^  breaches  aceiirdiiig 
to  the  fiUtute  of  8  andg  /Ffii.d. 
c.  1 1 . ,  is  not  entitled  In  leco^er  the 
co»U  incurred  in  defending  the 
action  against  Mm  as  8tich  nherifft 
and  that  as  the  stirety  n  deprived 
of  callinjg  oi»  hia  co-surety  for  con- 
tribudoA,  he  is  onljr  liable  fo  a 
moiety  of  the  damagea  awarded  by 


REVERSION. 


SERVICES. 
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the  jory  in  the  action  against  the 
ahenC  Amt^  Etquire^  sheriff' of 
Surrey,  v.  Howard,  H.  $7  G,  3. 
Page  (is 
2.' In  a  declaration  in  replevin  for 
taking  goods,  the  description, 
namber,  and  value  of  them  tnnst 
be  stated  with  certain^  Bape  ▼. 
TiUmaif,  and  another,  T  57  G.  3. 


RESERVATION. 

Set  Deid,  I. 
RavaaaioN. 

REVERSAL  OF  OUTLAWRY, 

Set  Arbitratiov,  2. 

REVERSION. 

1.  An  estate,  gr«nted  by  tlte  crown  to 
it-  sobject  as  tenant  in  tail  for 
slices,  is, not  barred,  so  as  to 
destroy  th«  reversiou  of  the  crown ; 
lillhough  two  private  acts  of  par* 
liaii»ent.nidy  nafe  beta  passed^ 
<o|ifirniing  a  settlement  by  the 
tenant  in  tail,  purporting  to  pass 
such  reversion,  the  crown  being  a 
party  to  nisithor  of  aoeh  acts,  and 
each  of  them  containing  a  saving 
clause,  by  wMeh  its  rights  were 
,«pres^v  reserrtd.     Mitford  v. 

S«.tf  a  pntale  act  of  parliament  con* 
firsa  A  seHlesMat  of  such  estates 

^  mfde  by  the  tenant  in  tail»  and  a 
subsequaai  ad  vest  part  of  these 
estates  iir  trustees  for  sale,  with 
directions  to  purchaae  other  lands 
with  the  produce  of -such  sale,  to  be 
settled  in  lieu  thereof,  tathe  same 
ttses  aiaeynrossed  in  the  precedintf 
ad  i^HMf  that  the  trustees  had 
no  power  to  oonvey  the  estates*  to 
gmiated  bw  the  crowa  to  a  pur* 
chaser  end  hia heirs  in  fire  simple^ 
and  ihtjt  the  substitation  of  other 
lands  did  not  deslroy  tho  vever* 
saonstfj  iatereai  of-lhe  cfora  ift 

VOL.  I. 


the    estates    originally    granted. 

Mii/brd   v.  ElUoit^  M.  56  G.  3. 

Pagt  434 

REVOCATION  OF   AUTHO- 
RITY. 

See  ARBiTRATioVt  3* 

RULE  FOR  COSTS. 
See  Practici,  7. 

RULE  TO  PLEAa 
See  Practicb,  9,  10. 

SALE. 
See  Bankbupt,  l. 

EVIDINCE,  !• 

Frauds,  STATyrs  op,  l. 
Intkrbst,  t,  3. 

pLEADIlfO,  18. 

Rbvcrsiov,  1. 
Stoppage  iw  tramsitu,  1. 
Variance^  4. 
Warranty,  1. 

SALE  AND  RETURN. 
Set  Bankrupt,  6. 

SALVAGE. 

Stt  iNaVKANOB,  6. 

SAVING  CLa'uSE. 
See  Reversion,  1. 

SEAMENS*  WAGBS. 
SeeSm^t  1. 

SCHEDULE. 
5aaPmxaoiiSft»> 

4BIZURB  OF  GAME. 
See  Game, *2. 

SERVICES. 

R  R 
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siffiRlFP. 


SHIP. 


SERVICE  OF  PROCESS. 
'  S^VkkCTtCEf  18. 

.  SET-OFF. 

i^Xfhfcrd  a  ij^bkir  effected  a  poMiy 

of  insurance  ip  the  hattie  '6/  his 

. ;  ;prlWrpal,  rfhder  a  del  credericxsm^ 

^'^'msAoa.  and  guaranteed  the  soU 

"t.  J,f,w  !3f  *^  'underwriters  in  the 

'j/Jp<j^  of  *^Ue  policy,  which  .was  left 

in  tne  custody  of  the  assured  tin  til 

the  broker   had   paid    the    loss, 

according  to  the  terms  of  the  gua- 

lo  fftW%^^^tf».t^at  a  loss  having 

^(.  happeiiea  before  the  baakruptcy 

of  one  of  the  underwriters,  and 

adjusted  afterwards,  could  not  be 

set-off  by  the  broker,  in  an  action 

/^nb^OugHtriagaittst  htm  by  the  as- 

*'  siguees  to  recover  premnials  due 

— "-^tO'tteTbankrApt;  either  as  comti- 

\<^''tuting  a  mutual  d«*btioPr mutual 

(J5:credit,  ahkMV^h  the  Imker  had 

vA^ccbuntwIrlfiiU  soA  loss; with  the 

<?     assured    before    the   bankruptcy. 

Peekf    and   others^    assigtiees    of 

Wadingion\  mriMnkruptj  v.  North" 

cotCf   and    another,   E,  57   G.   3. 

■■■'■'    »••*'  -^  ■••■  -^^^^178 

SETTING  ASIDE  AND   STAY- 
"'  -  Wtf^'PitOCEEDINGS. 

-  <>'«'vS€«'tPitv|elliicR>.8.  9..ti.  15. 

...Mt.o./.agE^L'fiMENfi 

See  Bond,  2. 
HtYilitaioiM,  1. 

^"V.  Where'a;$hiBrlfF,  by  Virtue  of  a^^n 
'" /iic7d5r/*tttdk  in  executidri' goods^  of 
*    a  person,  who  after  the- seizing, 


'  If  fid  befoire  the  ^^  of  them^  be* 
^9me  bankrupt,  and  the  assignees 
^vc  the  sheriff  due  notice  of  the 
pan^ruptcy,  nud  at  the  fame  time 
fecjuired  mm  not  la  st^H  i* — HeW, 
than  the  sheriff  J  havin|^  appbcd  to 
the  platntiff  in  the  action  for  an 
fn^Icniliityifpr  proceeding  to  tale, 
as  well  fla  to^  the  assignees  f^  re- 

'  turning  irt^/aY'cmit,  wa^?  on  refusal  of 
sn  ch  TT^etn  ni  fy  by  botbpa  rii  esf  jus- 
tified In  selling  trw  gockls^  and  the 
coiirt  interfered  to  protect  him. 
Kingt  and  another^  assignees  of 
Maittf,  a  Oartkrttpi^  v,  Brtdgcf,  azd 
tjjioCheryihtrff^Atiddl€sex,  H.SJ 

2i  If  a  sheriff  take  a  replevin  hond 
from  one  surety  only,  and  he  be 
fitted  ih^reon  by  the  person  in^ng 
cognizance  fot  bavin  ^^  taken  insuf- 
ticjent  pledg4f6^  w|^  r covers  da- 
n  I  ages  and  costs  in  such  action  :— 
tlt/d^  that  the  sheriff  hatiii*  nwd 
tfre  5iuretjr  on'tiie  bond  for  not 
havinLf  rclurjieil'  the  jjoiwi*!^  aod 
t:u-griittd  l>i-edche*f;  ^trtordiri^  to 
thif  kauilc,  of  S  tiri&  4^  fVym  3.  f. 
I),  is  not  entitlifd  tcf  y^Mver tbe 
costs  iticmrretF  ■ib'fftfftin^ta^  the 
aLtiQii  against  bim'a^  si^fb  Sheriff, 
an  d  th  at  utfi  ilfie  s  n  re  ty  i  s  de^rfM  of 
calling  on  hi^  co^^ut'^iy  ftir  c^^ntn- 
bijtion,  1)6  iVctfniy liable tti a  mofetj 
^  pf  tf^e  damans  awarded  by  the 
'jury  tn.)hi\^^^^  the 

sheriff;     '  Jftef  A/,   ^quire^    s^cnf 
iifSurrei/^N.  I;lo^mrd^  IL  5JG.3. 

6S 

SHERIFFS'  OFFICEfl. 

6Vc  Practice,  la- 

SHIP, 

Freight. 

;     ilr30^At^CC. 
FlLOT,  1, 


STATUTES. 

I  In  lui  actioQ  of  oisumpsii^  brought 
'»y  tlie  inaBter  of  a  vt^sel,  gainst 

;  bin  Qwtmn,  ^  recover  wageii  which 

,  aoeru^d  <lurin|p  his  detention  iu  a 
ifocei^  poKl ;  it  is  Dot  incumbent 
on  htm  u^  pr^ve  that  freight  was 
t^'arnffdt-r-lt  ia  sufficient  for  him  to 
ahcw  tbat.he  has^  perfprai^4  his 
ae«vicaaj  and  the  di^fepda^tft  must 

..adUucti  evidence ,>to  prove ^at  he 
ia.iiot.entiti^d  (o  reBxm>er;<^tion. 

tTG.d^.  .  Pagt65 


SHIP-OWNEIL 

,/.  5eeAoENT,  2. 

"statutes— CONSTJ^tlCnON 
OF, 

*  Sde  APOTH ECAR Y,  \ . 

It  i«  A  pr^ooer,  in  execution,  on  an 
•^,,  aU^chment  ibr  non-payment  of 
l;M..  <H>9Jta  pursuant  to  an  awards  may 
.  }  l^,|>rought  up  at  the  Instance  of 
.,  the  I  prosecutor  to  deliver  in  a 
,/{}  ^'bedMle  of  Jiis  effects  under  the 
,,'}  G^iOiCMiUory  clause  in  the  statute 
.j  i,  fif  ^^  31  Geo.  2.  c.  28.y  us  that 
i.. ;,  fiUtute  may  be  incorpurated  with 
.  r;  the  33  Gcq.  3.C.5.  Rex  v.  Curwen^ 
.'  r.  n  .prUoner,  Jl/.  58  G.  3.  494 

STATUTES— CITED  OR  COM- 
MENTED  ON. 


ST^TUIJIS. 

Charts  2.   . 
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Edward  i. 
6.  c.  5.     Waste. 

Elizabeth. 


100 


13.  c.  5.  *•  6.     Fraudulent  Convey- 
ance. 191 

James  1. 

21.  r.  19.  4.   11.     Bankrupt.     36— 

521 


12.  c.  18.  s.  8.      Navigation     Act. 
Page  531 

16.  &  17.  c.  8.  «.  3.     Bail  in  error. 

•    '  118 

17.  c.  8»  «.  1.    Death  of  Paxty— 
Judgment.  .'288 

22,  &  S3,  c.  9.     Costs.  Cerlilicate. 

■;"  ■7'^,>2 

:^2.  &  23-  c,  25.  >.  1.  .Game,^94 
29.  c^  3.  «,  \7^       fraHd^^§kaiute 

8.  &  9.  c.  11.  ».  8;' fenggrttteh  of 
Breaches. '  ;  '   ^'^i^H^i^i^  (;b 

3.  &  4.  e.g.  f;  7^  : '.fiill||(jof<{Ex. 
..  eban^.  t  ..Mi-i.  63 

4.  a  16*  J«.  l,>;a.iJ:ii;PhAfUng— 

^eofiiita.:        ,     ;„.,    ,.   ..:,  :.j  387 

-•«$.  -0.  14.  J*'  4.   -.G«M«;    Jiirn-,293 

6jia  i6w#.44.   BroteftiiiKXioac^. 

'••■''■••     "=•      ••/'.!*.  i    Una^Ki      9 

-  VI.  c.^xix.     Shrewsbury  Estate  435 

Ceorere  2. 

5.  ^.  30.;  A  ^.>f;9«mknipt— Mu- 
tual Credit.  452 

11.  (^.  ig.  «.  23.     Repletin  Bond— 
Sureties^  72 

32.  c.  28.  ^f.:,i6,;lj7|  ^^ Execution 
— Prisoners.  494 

XV.  c.  xxiii..    C/rrAeinye//.  162 

xvii.  e.  Ixiii*. '  CUfietiweU,  162 

33.  c.   5.  ^.4.     JE^ecution— Pri- 
soners. 4t^5 

34.  c.  9.    TVfrtcA.Propert^,  ^  ,  ,.  136 

35.  c.  63.  «,  13.         Policy  of;  In- 
surance. .   ;  116 


ai2 


sTAfOfres. 


TENANT  IN  TAIL. 


43.  c.  18.  t.' %\  !  BMk  Alot    Pa^e  27 

—  c.  46.  #.  3.  Apreqt — Costa — 
Execution;  QS.  132 

49.  c.  121.  *..  17.  Bankrupt — An- 
nuity Crecfttdr. '  I99 

#>  .W-;  P*okr«pt— Dis- 
charge from  Cbvenanta,  JDj  Leases. 

5L  c,  124.  «.  1.      Arrest — Costs — 


^/)^  iw^  r.»'l4.    Apolhectffeto. 

jUVhe^mirMiiti'Of  th«  R^wf  Itidia 
oii\B^k(^€omfimy  we  equally  "nego- 
Jq  timbltf^s  Jbttt#«f  lading,  an^di,  i^hen 
-_iiiidar»Mibr-«  bcnajMe  cotiMen- 
r  ,&  ^tiab,  ^ak^' AMdd'  «<(«ftralent  to  a 
l^ifMfihry  of  the  goodsin  ^Re  c6ni- 
iTC  pti^^<^lMfr«iMMidb»':«--7h«r#ore^ 
TW«4iefe  a>br6lMr  had  bbMifed-irar- 
lf^iTOlfaa^iiM|ll'  ft^  -ly  «  fraudulent 
a  '«piifi9ettli4Mid'Had'«entih^>{hto 
Vithe  inarkM^  where  they  #ere  pur- 
>!•  dttlttd  ii(y  tfife  blockers  of  A,  who 
'.    |)aidforthe'gO»i)6/on  the  receipt 
.  o«|!  the  wartfNitB:— H^A/,  that  ^. 
S!  Slight  maintain  an  action  of  trover 
against  2?.,  as  the  transfer  of  the 
warrants  \^bUi^t(flket  was  a  con- 
structive delivery  of  the  ^oods,  so 
at  to  defeat  B,'n  ngttt  of  stopping 
them  in  iransiiu,    Zwinger  and  att' 
other,  ^LSiskUih,^  B:  ^J  G,  3.     12 
2.  A  trader^  in  LQn4Qn%  w^.  in  the 
.  hfti^it  ,9^ ,  .purcKa^ipg    goods    at 
Manchester^  and  exporting  them 
to  the  Continent  fiYvQiily  after  their 
arrival    in     London,    The   goods 
consigned  rUt  hinv.  re^n^iocd    in 
the  ^^^h^oAee  of  the  defend- 
ants*   w^i  .vere  i  Gtrrim»  until 
they  were  removed  by  his  agent, 
for  the  purpose^  of  being  shipped : 
— Held,  that  such  trader,  having 
become  Hanknspt^-ithe  assignees 


were  entitled  to  recover  goods  de- 
posited with  the  defendants  before 

•  tH^batfkfnp^ey,  2tnd  that  the  con- 
signee had  no  right  to  atop  them 

'-  in  trausitUf  a&  tl^  trader  bad  no 
warebou9eof  bJLS  own  i-^Hddf9lto, 
:  ]  (l>Ht  the  trqmUvs  of  the  good»  was 
.  at  an.  end  on. their  arrival  at.  the 
<  yfB(fg^arofR(;e.,.,Rau>C:g^9ndimoiIiery 
4jU9imffti  ^  tdkngSf.  a  bqnkniplf  v. 

•  tfi^oni  cm  another^  M.  .58  G.  3. 

.^,  .....  Piige5i6 

,   STRANDING. 
See  Payment  imp  Mosner  rirTo 

COUHT,  1. 

jV        ■   .'.  r.  .\  1'.  t .    ' 

SUBP(ENA.. 
See  Witness,  1. 

SUPERSEDEAS. 

:      I         • 

5tfeRBOULA    GENERALIS. 

Vabianob,  *2.    : 

■''  \r  ^  ■  ■ 
1.  An  order  for  a  supersedeas  to 
discbarge  ti  defendant  out  of  cus- 
tody, on  perfecting  bailp  oiust  be 
filed  with  the  prbthonotary  on  his 
signing  the.  writ  rf  supersedeas. 
Lock  v.  Craddock,  £.  $7  G.  3.  144 

SUPPLEMENTAL  AFFlDAvir. 
See  AFFiDAViT  to  hou>  ra  »aib,  2. 

SUltETY. 

Sec  Bakerupt^  a*  .         .  =  . 
Bills  om  wnJuamAVist^  4.    . 
BoNn,  1.  • 

REP{.KViKi»l.i. 

SURRENDER  OF  LEASE 
See  IkFAHT,  2. 

TENANT  iN  TAIL. 
See  RijBVERSioN. 


TRIAL. 


OSE&i 


6(8 


TENDER. 

&r  Affidavit  TO  uou) TO aAJi.,  i. 
Pleading,  2U 

1 .  An  action  of  d^bt  was  commenced 
against  the  defendant  for  the  non- 
payment of  rent,  and  discontinued : 
— Ad  action  of  corenant  was  then 
brooght  for  the  same  rent»  which 
the  defendant  tendered  previous- 
ly to  its  commencement  i^Held, 
tnat  snch  tender  was  well  pleaded. 
Johnston  v.  Cla^f,  E.  57  G,  3. 

PageTOO 

TESTATUM  CAPIAS. 

See  Amendment,  i. 

TIME  TO  PLEAD. 
See  Practice,  10. 

TITLE. 

&fflNT£RB8T9  It  2. 

Lease,  1. 

TRADE— USAGE  OR 
" 'Sfff  Chartbr-p  rty  I, 

TRESPASS. 

See  Action  on  the  case,  i. 

1.  Tn  a  declaration  of  trespass  for 
'  breaking  and  entering  a  house,  the 
premises  were  laid  in  the  parish 
of  ClcrkenweU :  It  was  proved  that 
Clerkenwell  consisted  of  two  pa- 
rishes, or  districts,  though  it  was 
generally  known  by  the  name  of 
SaifU  James  J  Clerkermell  >^Heldj 
an  insufficient  description.  Taylor 
V.  Hoomajif  E,  57  G.  3.  i6l 

TRIAL. 

See  Affidavit, 
•  ir    PfiAcrrfcA,7. 

WjlTJIBSS,  1. 


triai^notice  of. 

See  Practice,  5* 

TROVER. 

tSee  Bawkropt,  ^,  6. — 
■LiEir,!.        *  ■"'•  '•■■••>'■ 
Stoppage  in  transitu*  I. 

1.  An  action  of  trorer  mwfilhe 
maintained  bf  tbe'aafignsetjOtla 
btuikniptt  to  recover  w%  oS  ex- 
change from  the  holder,  who 
drew  them  with  a  knowledge  of 
the  banknipta  iiiMJ|r«pfixy.^^^ 
after  comp^hng  MJch^nkropt 
to  sign,  induc^tdrbtoffSidttltt 
bankrupt,  who  weoa  ^oftjjlAare 
of  his  ciftfiinistaadH^'to»r4coept 
them«  Walker,  a9dnei$0Hm^\mng'' 
neet  of  Dunn,  ahmtbtupiitv^J&dfig^ 

%  Bill*  ff -excbangaaiidors^it^aii 
agent  oft  the  pkuli^iflb:  •? ji#«der 
for  th<fir  accouvt^  dt^ittdiiirith 
the  ddfendanta  hy.mcttiogfwtiy  a 
secuiity  for,fatttra  ^ManoHbtliiay 
be  recpvertid  kf  tke  jjAAmtiSk  lA 
an  action  ^f  timveirvf\ifmeHd(fnd 

trustees:   f  ^ »«'' 

..  :  S?c  aav£asio|^^,aw>  oj  «i. 

S^  hvi^RAKc«;    '*  ••"'^"•^'  ^^  '^ 

^''-PAYiMfWT  W'koWEy''k'«jfo 

SftTi^dF*,  1; 


Ijf 


\XJUQE  ql^^^;^\:- 


aw  eiTARMlt-iPAWir,  1^*  f" 

.1.  '  .       .t  -  •:    -J/     /■••ll' 

SU  RBVBRSIOJf>  liM'   '  . 


USES. 
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VARIANCE. 


VENUE. 


VARIANCE. 

1.  Adl  indenture  of  leose^  contain- 
ing a  coveuant  by  the  lessee,  to 
repair  the  premises  at  all  times, 
(as  often  as  need  or  occasion 
should  require),  "  and  at  farthebt 
ivUhin  three  months  after  notice,'* 
is  one  entire  covenant,  the  former 

£art  of  which  is  qualified  by  the 
Ltter ;  The  plaintiff  having  treated 
this  in  lus  declaration  as  an  ab- 
solute covenant  to  repair,  and 
omitted  the  latter  part  of  the 
clause,  containing  the  notice: — 
HeUf  that  the  variance  was  fatal. 
HorsJaU  v.  Testar,  H.  57  G.  3. 
Page  Sg 

2«  A  cpmmission  of  bankruptcy 
recited  that  A,  and  B.  became 
bankrupt,  with  intent  to  defraud 

.    C.  aiul  D.  surviving  partners  of 

Edmmft.  i^rbj^»  but  the  writ  of 

iupcnedeai^  stated  them .  to  be  sur- 

. , .  ^Wtiug.  paritoers  of  Edward  Durby : 

.fT-T^i^i^in  an  action  for  malicious- 

.     ly  tutng  00 1, the  commission,  that 

..  the  vonance  was  fatal.  Mattheins 
V.  Dkkinstmf  and  another^  E,  5/  G. 
3.  104 

8.  in  a  declaration  of  trespass  for 
bntaking  and  entering  a  house, 
the  premises  were  laid  iu  the  pa- 
rish of  Clerkenweli :  It  was  proved 
t)iat  ClerkinveU  consisted  of  two 
parishes  or  districts,  though  it  was 
gcnendly  known  by  the  name  of 
Saint  James,  Clerkenwell: — Ileld^ 
an  insufficient  description.  Taylor 
V.  Hooman,  E.  57  G.  3.  \Qi 

4.  The  plaintiffs  declared  that  they 
agreed  to  sell»  and  the  defendant 
to  buy  certain  goods  and  mer- 
chandize ;  to  vnt,  three  hundred 
and  twenty-eight  chests  and  thirty 
half  chests  of  oranges  and  lemons, 
at  and  for  a  certain  price,  to  wit, 
the  price  of  623/.  35.— The  con- 
tract  provc<l  wa^;,  for  three  hun- 


I  dred  and  eight  chests  and  thirty 
half  chests  of  China  oranges,  an<i 
twenty  chests  of  lemons,  \%ithout 
specifying  price, — Held,  that  this 
was  no  variance.  Crispin,  and 
another,  v.  WtUiamson,  M.  58  G.  3. 
Page  547 


VENDOR  AND  PURCHASER. 

See  Bankrupt,  6. 
Evidence,  1. 
Frauds,  Statutbop,  i. 
Interest,  1. 

Pt;EHDlNG>  18. 

1.  Where  the  purchaser  of  rni  estate, 
by  public  auction,  deposits  a  sum 
with  the  auctioneer,  as  part  of 
the  purchase  money,  until  the 
vendor  make  out  a  good  title,  ac- 
cording to  the  conditions  of  sale:— 
Hejd,\n  an  aetion  to  recover  such 
deposit  from  the  anctioneer,  that 
he  is  not  liableforinterest,  although 
nearly  four  years  may  have  elapsed 
from  the  time  of  the  srfe;— on  the 
ground  that  no  demand  had  been 
made  on  him  for  the  re- payment 
of  the  deposit  Lee  and  another  v. 
Munn,M,5S  G.  3.  481 


VENUE. 
See  Am£nd>i£nt,  u 

1.  The  court  will  not  allow  the 
venue  to  be  changed  in  an  attiou 
on  a  charter-party  of  affrt-ighl- 
ment  on  the  usual  affidavit.  Morrit 
V.  Htirry,  //.  57  G.  3.  54 

2*  The  venue  in  a  declaration  being 
laid  in  a  county  palatine,  the 
court  would  not  allow  it  to  bo 
changed,  after  error  assigned  for 
want  of  an  original  writ.  Milling^ion 
V.  Goodmin^  E.  5/  G,  3.  J66 


WAllRANTY. 


WITNESS. 


6\5 


VERDICT. 

See  Affidavit. 
Akbitration,  3. 

WAGES  OF  SEAMEN. 
See  Ship,  1. 

WARRANT  OF  ATTORNEY. 
See  Recovery,  2. 

1.  If  a  joint  uurraht  of  attorney  be 
I'ntt^rcd  into  by  two  persons,  with 
an  unconditional  defeasance;  and 
tlie  plain tiif,  by  letter,  stipulating 
that  the  money  should  be  payable 
by  instalments,  pledged  hiDiself 
not  to  proceed  against  the  parties, 
unless  he  apprehended  failure  : — 
HeLi^  that4f  he  was  apprehensive 
of  the  failure  of  oue,  he  might 
enter  up  judgment  a^inst  the 
other,  before  the  first  instalment 

•  became  payable.      Partridge    v. 

Herbert  and  Fraser^    H.  57  G.  3. 

Fage  54 

2.  A  judgment  on  a  warrant  oi'  at- 
torney may  be  entered  up  at  the 
suit  of,  but  notugainbt,  a  survivor. 
Haw  V.  Aldersoriy  E»  57  G.  3.    145 

WARRANTY. 

1.  The  plaintiff  bonj;ht  sat^ron  of  an 
inferior  quality,  which,  having  kept 
six  months,  and  sold  part;  he  then 
objected  that  the  article  was  not 
sajiron  : — Heid,  in  an  actiou  for  a 
breach  of  warranty,  that  from  the 
length  of  time,  and  inferior  price 
given,  it  was  such  an  article  n-i 
the  plaintiff  intendetl  to  purchase. 
Prosper  unci  another  v.  Hooper ^  E. 
57  G.  3.  10(5 

2.  'Hie  plaintiff  in  declaring  on  a 
warranty  of  seed,  averred,  that 
the  defendant  undertook  that  it 
was  good,  and  which  he  could 
warrant:— i/e/d,  a  suilicient  aver- 


ment to  express  an  absolute  and 
special  warranty.  Biitlim  v.  Cor^ 
der^  E.  5/  G,  3-  Page  lOQ 

WASTE. 

1.  An  action  on  the  coBe  for  per- 
missive waste  is)  not  maintainable 
against  a  tenant  for  years,  if  he 
hold  premises  under  an  express 
contract  or  covenant  to  repair. 
Jones  V.  HiDy  E.  5J  G.  3.         100 

WEST  INDIA  DOCK  WAR- 
RANT. 

See  Bankrupt,  l. 

1.  The  warrants  of  the  IFest  India 
Dock  Contpanj/  are  equally  nego- 
tiable as  bills  of  lading,  and, 
when  indorsed  for  a  bonajide  con- 
sideration, are  deefded  eaulvalent 
to  a  delivery  of  the  g«oclt  in  the 
company's  warehouseB.-^There- 
fore,  where  a  broker  had  obtained 
warrants  fhom  i?.  by  a  frandulent 
payment,  and  had  sent  them  into 
the  market,  where  they  were  pur- 
chased by  the  brokers  of  il.,  who 
paid  for  the  goods,  on  the  receipt 
of  the  warrants  I'-^fM;!^  that  A, 
might  maintain  an  aotion  of  tro- 
ver against  B,,  as  the  tratttfer  of 
the  warrants  by  his  broker 'was  a 
constructive  delivery  of  the  goods, 
so  as  to  defeat  B.'s  right  of  stop- 
ping them  in  transitu^  Zwinger 
ttml  anvlbery  v.  Samwda^  H,  SJ 
O.  3.  12 

WITNESS. 

Sec  LiBfiL,  1. 

1.  If  the  plaintiffsubpeena  witnesses, 
and  re  numerate  them  accordingly, 
who  have  been  previously  sub- 
p(rnac<l  by,  and  received  their 
expenses     from     the    defendant, 


.A 


616 


WITNESS. 


WRIT. 


which  circamstanceft  ihey  con- 
cealed from  the  plaintiff;  the 
court  will  allow  the  latter  the  ex- 
penses he  has  paid  those  witnesses 
for  their  attendance,  although 
they  were  not  called  for  him  at 
the  trial,  on  the  ground  that  such 
payment  was  obtiuned  by  fraud. 
Bemou  v.  Schneider,  H.  57  G.  3. 
Page  76 
.  In  an  action  against  several  de- 
fendants, as  partners,  for  goods 
sold;  some  of  whom  pleaded 
bankruptcy,  and  others  the  ge- 
neral issue  >^Held,  that  after  the 


plaintiff  had  closed  his  case,  and 
the  bankrupt  defendants  had  prov- 
ed the  bankruptcy,  one  of  the 
baikkrupts  could  not  be  admitted 
as  a  witness,  to  shew  a  dissolution 
of  the  partnership,  prior  to  the 
delivery  of  the  gooos.  Emrndt 
and  another,  v.  BradUy  and  oiherx, 
T.57G.3.  Page  331 

WRIT. 

See  Amendment,  1. 
Pracfick,  18, 
Venub,  2. 
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